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by Game, . 
4. In treſpaſs againſt a juſtice of the peace for taking and ear- 
rying away the plaintiff's gun from him 3 upon —_— iſſue, 
not guilty, the facts proved at the trial were, that the lord ef the 
manor of R. duly appointed the plaintiff his gameleeper within the 
ſaid manor z that the plaintiff hunted and beat for game within 
the manor, and purſued a covey of partridges out of the manor, 
but could not find them; and a8 he was returning to the manor 
of R. he was met by the defendant out of that manor, who de- 
manded his gun, and took it from him. It alſo appeared, that 
the plaintiff was neither à qualiſied perſon to kill game by the 
laws of the realm, nor was properly a menial ſervant to the lord 
of the manor : and upon theſe facts, two queſtions were reſerved 
_* for the opinion of the court; firſt, whether the plaintiff was a 
- perſon qualified to receive a depuration from the lord of the manor 
to be a gamekeeper ; and ſecondly, ſuppoſing he was, whether the 
juſtice of the (the defendant); under the ſtat. 5 Ann, c. 14. 
A. had a right to take the plaintiff's gun from him while he was 
ſporting for the purpoſe of killing game in another maner, out of 
1 manor of R.? As to the Ga queſtion, the court were of 
opinion, that the plaintiff was a perſon properly qualified to re- 
ceive a deputation from the lord of the manor to be 
although he was neither a qualified perſon, nor a menial ſervant 
to the lord of the manor; that the ſtat, 3 Ge. 1. c. 11. never 
was meant to check or hinder lords living at a diſtance from their 
manors from appointing any perſon whatſoever to kill game 
the immediate uſe of the lord ; if it was otherwiſe, this act would 
take away the right of every lord living at a great diſtance from 
his manor ; the court were therefore of opinion, that the plaintiff 
was well qualified to kill game in the manor of R. and conſe- 
 _ quently to carry a gun for. that purpoſe. And upon the ſecond 
| 22 the court ſaid, that the gamekeeper was neither within 
the words or meaning of the ſtat. 5 Ann, c. 14. / 4. And were 
alſo of opinion, that the gun of a gamekeeper of a manor cannot 
be ſeized either eunde, or redeundo, of any where elſe, and that the 
defendant had no N take away the plaintiff's gun from him. 
Rogers v. Carter, C. B. Mich. Term. 9 Cen. 3. 2 Will. 38). 
5. It is no defence to an action of debt for. penalties on the 
game laws, that the defendant acted, bond Je, as gamekeeper to 
manor in which the offence was —_— under a void 
deputation. Calcraſt v. Gibbs, Mich. 66. 3. K. B. 5 Durnf. 
& Eaff's Rep. 19. N 4 ” 7 ER : ve 
- _ 6. In a declaration on the ftat. 5 An, c. 14. f. 4. for k 
a gun to kill and deſtroy the game, not being qualified, it is f. 
ficient to aver generally that . the defendant is nat ds 
the laws of the realm; without ſhewing that he had not 
2 „ gui tam * C. B. Eoft. 7 & Geo: 2, Cam. 
F „522. wry os. N ann 3 
7. But in à eonviction on the above ſtatute, it is 2 
ſhew ſpecially, that the defendant had not any of the quali 
tons mentioned in 22 & 23 Gar. 2. c. 25. n 
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Game. 
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Bug. 345% r 
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« nature of the caſe,” 


8. In an action on the tat; 5 4 8 c. 14. for keeping and BY 
a dog to kill and deſtroy the game, not being qualified. the decl 
ration muſt ſtate wer fort of dog the defendant kept and uſed, 
Reaſen v. Lifle, C. B. Trin.'11 G. 2. Com. Rep. 576. 

9. A dec aration on the above N ſtating, that the defen: 


- dant uſed a gun being an engine to bill and deſtroy the game, withou 


haye been di 
perhaps if this ambiguity had been aſſigned as ſpecial cauli 
demurrer. Avery v. Hoole, Eaft. 18 G. 3. B. R. „825. 
10. Debt on 8 G. 1. 7. 19. for the lt of 30d. for uling « 
hound to deſtroy game. After verdict for the plaintiff, the j le 
ment was arreſted, for 5 Ann, c. 14. has not the word Bound, a 
the words other engines come after nets, &c. and are applicable on 
to inanimate things. And this being a penal law cannot be a 
tended. Hooker v. Wilks, 13 G. 2. Stra. 1128. 

11. In an action of debt on the ſame ſtatute, to recover ſeve- 


averring that be uſed it for the defiruftion Weg game, was 5 8 
be d after dig, Pardo it mi 1 f Gere , 


ra} penalties, for ſeveral off-nces iy. Mat on the ſame day, the So a convie- 
Molton v. Cheeſeley, Sittings don ſuper 
Fo Term, 28 G. 3 . 4 50 Fri. ** 123. Sera = 

ve 


bor el three hares, where it appears. kh a e Cadet bad; — rounds an 


3 can only recover one pena 


tho. & 5 Ber & Eg, 


** 


not giye ve pounds for every hare, it deing all but one offence, Com. Rep, 2 


12. If a perſon, not qualified to kill game, kills a pheaſant, or 
by accident, he cannot take it away, without ſubjecting him- 
* penalty for having game in his poſſeſſion. Bid. 124. 

13. A man To convicted of killing rabbits in à private war- 
ren, "byinhuiftion taken before a juſtice. of peace, and was fined 
204 a rabbit: but this inquiſition was afterwards quaſhed by the 
court, upan the. ground that the juſtice had no authority to ſet a 
* upon a man for ſuch offence; for the ſtat. 22 & 2g Car. 2. 

44 gires treble coſts and damages, buf no fine z- and the 
flats 4K W. & M. c. 23. extends only to game, which cannot 
extended to rabbits kept ina private warren. Rex v. Taitet, 
El bs 9.W, 3. B. R. Ld. Ram. 151: 
14. Lo a conviction on the ſtat. ee 6.14; for rf; 
luncher to deſtroy game, not being qualified, exception was taken 
that it did not ſhew the defendant made uſe of the dog to deſtro 
game y but this exception was not allowed; for the ſtatute is i 

d 


an offence. Rex v. Filer, Hil. 8 G. 1. Stra. 4 

16. But # oomvickion on the ſame ſtatute, fs lone! @ My Was 
quathed; for it w ſaid 2 court; that a gun differs from nets 
e ö 
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| emp ones condo Aae heeig of a zen Nu 
ardner, Trin. 11 G. 2. Stra. 1098. 1 Wilſ. 315. 8. P. 
Kits ;_ A 2 on 6 that the defendant 
1 a gun to hill defiroy the game, was held ſuf- 
|  fiicient.. Rex, v. Thompſon, Trin. 27 G. 3. K. B. D & 
Kea Ro: 18.  See-alſo. 6 Durnf. & Eoff's. Rep. 177. 190 
wo perſons cannot be convicted in ſeparate penalties un- 
Jer the above ſtatute for uſing a greyhound to deſtroy game, 
without being qualified, it deins but one offence... The King v. P. 
> pw gas ax rage 2 2 G.3. B. R. 4 Durnf. & , 
XÞ, boo: See alſo 2575. 8 8. P P. . 
N 18. It a onion ani e 31 G. 3. c. 21. ＋ 4. which ena, 
By all convitions againſt that act may be made out * in the 
"\ 185 to the effe following,” (giving, the form) contain all 
de fibſtantial parts of that preſcribed, it is good, though it alſo 
tai ſomething more; for ſurpluſage will not vitiate a convic- 
25 Bs, J. Jace, Trin..32 G. 3. B. R. 4 Durnf. 
7 7 
A e was brought for removing a conviftion upon the 
aL game lawn, for the mere purpoſe of pleading it in bar of an action 
ught for the ſame offence, and not with any view of objecting 
to the conviction, the defendant having lubmitted to it and paid 
the pehalty; but having applied to the juſtice of peace for a copy 
58 of the conviction, an being refuſed, he had vo other means of 
8 obtaining the ſame but by certiorari : the proſecutor. however: ,af- 
| | ud 1a ſet it down in the paper, and got it affirmed ; and. the 
be. ion was, whether he was entitled to coſts ? The court ſaid, 
vis vi * not a caſe within the intention of the act of par- 
Huament of 5 Ann, c. 14: 4. for this certiorari was not brought 
for vexation, nor to ul the conviction, but merely from ne- 
ceſſity; and therefore the proſecutor was not entitled to his cofts 
upon affirmation of the conviction, Rex v. Midlam, m 5 G. 3. 
B. — ; Burr. 1720. 

An inditment for killiog a hare was quaſhed, this not 
= an a, matter indiQtable, the ſtatute of Ann appointing a ſum- 
mary proceeding e og RE * nenn 

12 G. 1. Stra. 659. | 

_— By 10 C. 2. c. 34. 4 My « Any perſon who! ſhall be con- 

12 10 victed of unlawfully courſing, hunting, taking in toils, killing, 
_ wounding, or taking away any red or fallow deer; em 
| - or unincloſed foreſt or chaſe, where deer are uſually beg, Kals 
| . the continuance of the act 9 G. 1. c. 22., be guilty of a 

8 i fegond, offence of the like nature, and ſhall be thereof la 
Thie, and « convicted; upon indictment, or information, aps? * a 
— 1 be tranſported for the ſpace of ſeven year. 5 30% 

180 oY { | oft 


, by the 26 Oe. . 6. 30, [,27;, reſpeRtively repualed. + n 


i 8 


ck 5 Ha de Kel ali kepe, wth an dt 3 


wart £ "1 135 ” a ay 


Game. 


« away, ary red or fallow deer, and ſball there unlawfully beat or 
« wound any keeper, or page of any ſuch foreſt, &c. their ſer- 
« vants, or aſſiſtants, in the execution of his or 
«« offices, and be thereof lawfully condicted, every ſuch moe. 
« ſhall be tranſported for ſcven years.” 

Se. 10. If any perſon ſhall in any year 3 the iſt day 
« of June, and the iſt day of October, by hays, ee or other 
«. nets, drive, and take any wild duck, teal, widgeon, or other 


« water fowl, in any marſhes, fens, or other places of clot for 


« wild fowl, and ſhall be thereof convicted, he ſhall be liable to 
the ſame penalties as by virtue of the g Arn, c. 25. be would 
« be liable to, if ſuch offence was n between the it 
10 July, and iſt September.” 

By 2 G. 3. c. 19. No 
ce hall upon any pretence wha er, tuke,, kill, deſtroy, carry, 
« ſell, buy, or have in his "olleſiion; or uſe; any partridge, between 
« the 12th Feb 
« pheaſant, between the 1ſt February and: iſt Offober ju any year 
« or any heath fowl, commonly called black game, between Iſt 
% Fanwary and 20th Auguft in any year; or any grouſe, com- 
10 —_— called red game, between iſt December and 25th Jay in 

12 46 I any perſon ſhall tranſarefochls aQt i inany ofthe afore-. * 
9 Laid caſes; every ſuch perſon ſhall, for every a pheaſant, 
« heath fowl, or grouſe ſo taken, &c. forfeit five poundy'es the 
tc perſon who ſhall inform or ſue for the ſame.” | 

23. By 13 G. 3. c. 55. K 1% 
tence whatſoev 
10 qr: have in his: pofſe ſſion, or uſe, any heath fowl, common 


their office, or 


; after the 1ſt June 1762, See the two 


facates, 
whic 
ruary and the 1ſt September in any year; or an — 


No perſon ſhall; upon any pre- md 
er, wilfully take, kill, deſtroy, carry, ſell!” buy, die _ | 


— 


«. called bach game, between loth December and 20th Auge in 20. ;.c. 15. 


« any.year z nor any grouſe, commonly called red game, between whichreltes 
« Loth December and 12th Avguft in any year ; nor any buſtard, and qronld. - 


« hetween iſt and 1ſt September in any year“. 


10 contrary.to the true intent and meaning of this act, he ſhall 
80 n and pay any ſum of money not exceeding twenty 
« pounds, nor ics than ten pounds; and for the ſecond, and 
« every ſubſequent offence, any ſum of money. not exceeding 
* thirty pounds, nor leſs than twenty pounds.” 
27 By 36 G. 3. c. 39+ (after repeali ing part of the 2 G. 3. 
c. 26 it ee « That no perſon ſhall, on — pretence 
« whatſoever, take, kill, deſtroy, carry, ſell, buy, or have in his 
« poſſeſſion, or uſe, any' partridge, between 12th and 
« 14th in any year; and if any perſon ſhall-tranſgreſs 
« this act in the caſe ſaid, every ſuch perſon ſhall be liable 
t to the ſame penalty as mentioned in the above recited aQ.” 
25- By 28 G. 2. c. 12. | (after reciting '5 Ann, c. 14.) it is 
e „ % That if any 
c not qualified to kill game, ſhall ſell, ex 


. * 


perſon whatſoever, nnd qualified or 
, Or offer to ſale, any 


game, or grouſe, we Tack 


16 ſu 


Set; 2. 4 If pans ſhall, in any of the caſes aforeſaid, offend; 


to heath fowl 


— 


6 | Game. | 
4 ſuch perſon ſhall, for every ſuch offence, be ſubject and liable 
« to the ſame forſeitures, pains, and penalties _ inflicted by 
4 the ſaid recited act upon higglers, &c. for buying, ſelling, or 
« offering of game to ſale.” 2 * 
Sec. 2. „ If any hare, &c. ſhall be found in the ſhop, houſe, or 
ze poſſeſion of any poulterer, ſaleſman, fiſhmonger,. cook, or 
cc E the ſame ſhall be adjudged, deemed, and taken to 
de an expoſing thereof to ſale.“ BY I ny 4 
2086. By 5 G. 3. F. 14. F 0. * If any perſon ſhall, from and after 
« 1ſt June 1765, wilfully and wrongfully, in the night time, en- 
< ter into any warren or grounds law ed. or kept for the 
s breeding or keeping of conies, although the ſame be not in- 
- & cloſed, and ſhall take or kill, in the night time, any coney, 
d againſt the will of the owner or occupier thereof, or ſhall be 
. aiding and aſſiſting therein, every ſuch perſon ſo offending ſhall 
and may be tranſported for ſeven years, or- ſuffer. ſuch other 
4 « jeſſer puniſhment; by whipping, fine, or impriſonment, as the 
« court, before whom ſuch perſon ſhall be tried, ſhall in their diſ- 
0 cxetion award and direct.“ N e ee ee 
a FSect, 8. enacts, That nothing in this act contained ſhall extend 
A « to prevent any. perſon from killing and deſtroying, or from 
« taking and carrying away, in the day time, any conies that ſhall 
& be found on any ſea or river banks, erected or to be erected for 
the preſervation'of the adjoining lands from being overflowed, 
« or upon any land within one furlong diſtance of ſuch ſea ot 
4c river banks; but that it ſhall and may be lawful to and for 
N g erſon to enter upon any ſuch banks or lands, within the cquaty 
. of Lincoln, and to kill, deſtroy, take, and carry I 
e time, to his own uſe, any-conics found thereon, he doing 2s 
. little damage as may be to the owner or tenant-of ſuch banks or 
—_ 17 4% lands.“ | 1 *" 74 | ger ' rn ö 
By f. 6- of 27. By 13 G. 3. c. 80. (after reciting the 10 G. 3. c. 19.) it is 
old enatted, & That if any perſon ſhall — * wilfully kill, 
| Lone of the ** take, or deſtroy any hare, pheaſant, partridge, moor game, or 
10G. 3. © heath game, or uſe any gun, dog, ſnare, net, or other engine, 
. 19. 370 £6 with intent to kill, take, or deſtroy any hare, &c. in the night, 
ee . thatis to ſay; between the hours of ſeven at night and fix in 
« the morning, from 12th Ofober to 12th Fe ; and hetween 
« the hours of nine at night and four in the morning, from 12th 
« Frbruary to 12th Offober ; every ſuch perſon, being convicted 
«& thereof, ſhall forfeit and pay, for the firſt offence, any ſum not 
* exceeding twenty pounds nor lefs than ten pounds ; and for the 
« ſecond offence, = ſum not exceeding thirty pounds nor-leſs 
en than twenty pounds.” ee . le 
Set. 6. enacts, * That if any perſon ſhall upon a Su or on 
« Chrifimas-day, in the day time, knowingly and wilfully take, 
1 kill, or deſtroy any hare, pheaſant, partridge, heath game, or 
# moor game, or ſhall upon 2 Sunday, or on Chrj , uſe 
„aby gun, dog, net, or engine for taking, killing, or mary \s | 4 
7 + any hare, &c, every ſuch perſon, being convicted thereof, 
F 36 ; 66 


" " 


_ © of a gamekeeper ſhall have been or 


| Game. | : 7 
te be ſubject to the like forfeitures and penalties as are herein - : 
10 be enacted to be inflited for other offences againſt this 
66 * . | 
28. By 25 G. 3. c. 50. /. 1. (after repealing the ſtatute 24 G. 3. 
. 43. 7 A ed, b hat every perſon 10 Great Britain, 4A 
4 ſhall uſe any dog, gun, net, or other engine for the taking or 
« deſtruction of game, not acting as a gamekeeper, under or by 
« virtue of a'deputation or appointment duly. regiſtered, ſhall an- N 31 d.. 
© nually take on certificate thereof; that every deputation or © **- 
« appointment of a gamekeeper, granted to any perſon by an 
* lhe or lady of a N in England or Wales, ſhall be regiterel 
« with the clerk of the peace of the county, riding, or place i 
«© which the faid manor lies, and the gamekeeper, ſo appointed, 
« ſhall annually take out à certificate thereof.” . | | 

$28. 8. * If any perſon ſhall ufe any greyhound, hound, pointer, 
« ſetting dog, ſpaniel, or other dog, or any gun, net, or other 
« engine for the taking or deſtruction of any hare, pheaſant, par- 
« tridge, heath. fowl, * or any other game hat- 
6 ſoever, without having obtained ſuch certificate, every ſuch 
« perſon ſhall forfeit and pay the ſum of twenty pounds. 

Sed. 9. 4 If any perſon, to whom 4191 — or appointment 

U de granted as aforeſaid, 

« ſhall, for the ſpace of twenty days next after ſuch deputation 
c ſhall thereafter be*firſt granted, negle@ or refuſe to regiſter the 


„ ſame, and take out a certificate thereon, in the manner herein- 


| 


« before directed, ſon ſhall forfeit the ſum 
whe 3 wu = 005 2 


(B) Proſecution; when, and how, and by whom tried. 14 Via. 4. 


1. NY 26, 3. 6. 19. / 5. (after reciting the ſtatute 8 G. 1. 6 1 
l B it is enaQted, {6 all 22 penalties under the ſaid 

8 may be ſued for and recovered to the ſole uſe of the proſe - . 
« cutor; and if he recovers the ſame by action or information, f | 
$ he ſhall be entitled to double coſts F 

| . 6. © That no action or information ſhall be brought or ex- 


© hijted, but within the ſpace of fix months next after the mat- 


« ter or thing done, for which the ſame ſhall be commenced or 
= exhibited as aforeſaid.” | aN | wh lee 

2. By 2 G. 3. c. 29. (after reciting the ſtatute 1 Jac. 1. c. 27.) 
it is enacted, © That if any perſon ſhall ſhoot at, with an intent 
« tq kill, or ſhall, by any means whatever, kill or. take, with a 
« wilful intent to deſtroy, any houſe dove or pigeon, and ſhall be 


-, 


thereof convicted before any v9 of the peace N — 
on 


60 wherein any ſuch offence ſhall be committed, 


|; perſon 
ec offending ſhall, for every ſuch offence, forfeit and pay the ſum 


« of twenty ſhillings to the informer z and in caſe the money. ſhall 


; © yok be i the offender tn be commiteed tv gaol for 
| N 4 5 hs 


'« any 


We 2. 60 5 Re? that 3 n this at ned 


— 


<« ſhall be conſtrued, deemed, or taken to kinder ahy owner of 


ce dove cote, pigeon bouſe, or other = erected for the prefer. 
killing, or deſtroying 
ſhall at any time bs 


< ration or breedin 
« all or any houſe 
* 3 7 
1 ay 4K 

46 convicted 

« and that no 


of pigeons from ta bing 
es or pigeons w 


vided further, that yo perſon, who melt be con, 
affence againſt this act, ſhall be liable to be 
8950 ſuch offence under any farmer or other act; 
— 4 {ſhall be proſecuted for any offence again 
this act, unleſs the proſecution ſhall he 
« on wth effect within the ſpace of two calendar Bag 


| 7 5 * —S— can pI | 


Vine "9 \Reftrained * Lav 6 or Statutes, £ 


84 18 G. 2. c. 34. If any perſon ſhall win or toſs at Fern or - 
R the ſum or value of 104, 
ours, the ſum or value of 20/., he 1 
enner 


Vide the 


/ 


Sgarutg. - | 
— 


” ng 7 ' 
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— 


commenced and carried 


4 
1 


3 the ſpace of 
ale tobe 1ndifted — ſuch, offence within fix months, 


K. of at the allizesz and being convicted, ſhall- be fined f 


es the value of the ſym loft or won, which (after ſuch char 
udge & Teaſpupdle allowed thereout to the proſe- 


ala 


the court ſhall 3 1 
* and e 


evidence) 
20 By ſame 3 the rend of 13 C. 3. c. 28. f 
"game. of roulet, . roly poly, and all prohib ited gatnes 


go to the poor, 


wk cards or dice. 


By 30 G. 2. c. 24. /. 14. perſons keeping public houſes, Ke, 
ſuffering gaming there by journeymen, labobters, ſervants, or ap- 
a and convicted by juſtices of peace, | ſhall forfeit 40s, and 


eyery offence afterwards ol. 


4. By 25 G. 2. c. 36. any houſe, room, arden, or other place 
2 5 10 920 855 or Scher ot vor of ths li 
in 20 miles thereof, without licence, ac- 


58 for Is ran 
Drury Lane, Conent-Garden, Lay 


Lon den or wit 
cording to oy ſtatute (exc 


ind, 1n 


ept 
"Hay: Herbe theatres, and other entertainmepts exetciſed- 8 


1 


8 a is 0 Feta or pace, OY keeper 


4 T, 1 
8 
N . eee, he 3: 


patent or licence of the crown or Jord chamberlain) {i 
thereof tha 
forkes 


forfelt' 1007. with full coſts to him who ſhall ſus (in 6x months) 
in any of the courts at We eftminſler. And the perſon. who ſhall 
pear to act as maſter, or as having the management of ſuch diſ- 
orderly houſe, ſhall be deemed a keeper thereof. 
5. 27 G+3- c. 1. which takes away the ſummary juriſdiction of 


magiſtrates \ over offences concerning the lottery, extends only te 


ſtate lotterjes, and does not repeal their power over 2 Tea 
chance or lotteties prohibited by 12 * 2. LO Ne v.1 


e N 


F 


(50 What Gaming i js within the ſerena Statutes, 7,24 Vin, 6. 


P. eee dds everyJabinive 
to the of 40s. under 33 H. 8, c. 9. . 16. but does 

not make bi an Al. and diſorderly perſon aner 17 G. 2. c. 25. 
Rex v. Clarke, Cowp. 36. 
2. Horle-racing is gaming within 16 Cap: ©; 2, c. . and 


won as a wager 09 it cannot be recovered. V. Marks, 
4 RY Ar. de Bae . ng 
4 Term 1. ” Bonner v. 

2 Black. Rep. 768. | 5 


3. A foot. roce is within ee 
vith B. that C. cannot run 9 v certain day four miles in twenty 


one minutes and an half, and C. dots run it, and the money was 


to B. ; ifit is not id that C: being Th «jr 4 bd — 


8 


the ſtatute. | 


uch wager is not betting the ſtatute.” Zynell v. 
. * | 
Ge perſon running e tan i x fctne within 


8 Berkley, Cowp. 2814. 


4. Cricket is a game within 3 lun, n 
jet e or money won ut vol, an 
e oh expenees of _ 
t 4. — pane of mics apo | 


7 


wager of, 100 guinens and the 


caſe ab pale of Cres in 24 bore is an- illegal wager, and 
judgment was arreſted on'that account after had obtained 
a verdict. Ximenes v. ,' 6 Term Rep 


6. A horſe-race 51. a ſido, ay, one 
the ws II. to RES is el £ rae ** 


can be maintai 1 
the king's theatre in Ne 


the plaintiff ſhould a 
theatre was granted 9 — 


that no licence for that 
— required by 


9 — Ta — | 


or at ſuch other place as 


—— 
4 


Bo 


po an illegal game ; therefore 


without any interruption, except for an hour or two at $50 1ſt, * 


of play where t 


1. if. 4. gives,a bots tn B. for mos 
_ conſideration to C. who is ignarant that any of the money had 


| lent for gaming, yet, C, cannot maintain an action for it. And 
=) TAs Fm of Eel, C.J in Huy 1. Jorek was 
not he pong xju and all the bar wondered at it. Bowyer 


rout 


Gaming, 
ty. 7.2 * other place that was ſo licenſed. Galliai v. 
Lalorie, 7 E e R. 242. 2. 
9. No action will lie on a wager er reſpeRing the n 6f play- MW bond 
e judge at %, priu ordered a 
uſe: to be ſtruck out of the paper 5 which the "wager was 
« whether there were more ways than fx of nicking ſeven on the 
ice,” allowing ſeyen to be the main, and eleyen a nick to ſeven, 
ng all games with dice are prohibited. Brown v. Leeſon, el 
by = Black. "Rep. 43- whic 
10. If the parties play from Monday evening to Tueſday evening _ 


this is all one ſitting; for to loſe at one ſitting is to loſe in a courſe 
company never parts, though they may not 


actually be gaming the whole time. Bowes v, Becth, 2 Black, 1226. wher 


11, If five guineas be betted againſt ten, the party who wins the 1 


five guineas cannot. recover them, becauſe by 9 Au the other 
could not have recovered the ten, and therefore there is no mutu- f PIA 


Clayton v. Jenningt, 2 Black. 106. 
om Money * play on a man's bare word may be recovered, / 


for it is not within ſtat. 9 fon, c 16. which has not the word hd: 


- v. Walmſley, H. 19 C. 2. Stra. 1249- : 
13. 4. F of exchange drawn by himſelf on on himſelf, the p 
oo e hy himſelf, to B. part of the conſideration is money 
loſt at play, the reſt money lent at the time and place of play; B. 
cannot recovet any thing on the bill of exchange, but he can ge- 8 
cover the money lent on the contract, and ſhall . * 
we time dhe bill became a wp the Judgmen en v. A 
Bland, M. 1 G. 3. 2 B. M. 1077. e . (3449, | 

m knowing y ad- 
| ;ndorſes it for 8 full 


vanced to A. to game with at dice, and 


1. Bamftan, Tr. 14 G. 2, Stra. 1155 j 
bg 4 wager thay, A had parchatea's e of Þ is nat void 
vt common law, nor prohibited by ſtatute 14 C. 3. c. 48. and an 
action may be maintai — E ö three juſtices, Nuller, J. 
2 Gad v. . 

16. That wagers are ia i by 4 5 England, unleſs forbid- 
den by ſtatute. Seo 137.7 wade ab 
Suk * b . Wer 


pee (ci Adee and Pleadings. | 


3 is eonvifted on 9 Ann, c. 14. which gires br 


times the value to the common informer, the judgment is 
wal conviflus i," and an wdion' for-the forfeiture muſt be 


t on the judgment, — ASH . 


1 


1. — 
A 


Za. 32 G. 3. Mynd v. Francis, 1 Anfr. 5. 


e did not ſtate himſelf to have been the loſer, 
had elapſed before the bill filed, which is required by the ſtatute 


Gaming. | 


wy 
2 7 8 


2. Debt on bond—Plea that part of the ſum mentioned on the 
condition, /cilicet 1500/. was won by gaming ' contrary to the 


ſtatute, per quod the bond became void. Plaintiff replies, thatjthe 
bond was given for a juſt debt, and traverſes that the r 50/7. was 


won by gaming contra formam flatuti modo et forma, as the defen- 


dant has pleaded, demurrer inde, The replication was held bad; 


for the material part of the plea is, that part of the money for 


which the bond was ”_y was won by gamiog, and /cilicet ſo 


much is only matter of form of which- no notice ſhould be taken 
on the replication. But two objections were made to the plea, 
1ſt. The words of the ſtatute are not purſued : the ſtatute ſays, 
the bond ſhall be void when it is given for money won by gaming z 


whereas the plea is, that the money for which the bond was given, 


was won by gaming. Sed per Cur. it amounts to the ſame thing, 
and is good to'a common intent. 
play or game the money was loſt, and that ought to appear to the 
court, that they may judge whether it is ſuch gaming as is con- 
trary to the ſtatute. And per Cur. it ought to be mentioned, for 
it is matter of law, and not evidence, and the ſaying in general, 
that it was contra formam flatuti, will not be ſu 
the plaintiff had judgment: Colborne v. Stockdale, 1 Stra. 492. 


(o) Cafes in Equity. 


ordered to ſtand as a ſecurity for the 
— but _ forfeited 2 the 2 
at play. The enſoreing the gaming act is of great conſequence 
to the public, and not confined to the intereſt of private | 
Nov. 29th, 1742. Fleetwood v. Janſen and another, 2 Ath. 467- 

2. Bond for money won at play, and part of it paid. Court 
ordered the money to be repaid, and relieved againſt the bond. 
April 24th, 1755. Maden v. Shadwell,” Amb. 269. RP 

3. The right to ſue for money loſt at play, given by ſtatute g Au, 
c. 1. to the loſer, is a veſted intereſt ; and upon his bankruptcy 


2d. It is not ſhown at what 


ficient, Wherefore 


CF] 
14 Vin. 8. 


paſſes to his aſſignees. Dec. 14th, 1794. "Branden v. Sands, 3 


2 Vc. jun. 14. 
4. A bill for diſcovery 
former, will not lie, till he has commenced ſome ſuit for relief. 


5. Bill for diſcovery of money and relief on 9 Ana, for 


of money won at play, by a common in- 


penal- 
ties againſt the winner of more than tod. at play. The plaintiff 
nor that 


three months 


before a ſuit can be commenced by a common informer. And a 
demurrer- was allowed, Mich. 35 G. 3. Hudſon v. Davis, 
2 Anf. 504. > | | | 

6. Bill for an injunQion, and to have certain bills of exchange, 


upon which an action had been commenced at law, delivered up, 


having 


—- 
— 


TS 0 Belong, to whom. m. 


Gaming, Set 

having been given for money won at play, ruled 2 de- 

murrer Hil. 35 G. 3. Newman v. . 2 Anfr. 5 | 
7. A bill lies to have a, diſcovery of the ane 5 6 of 2 


ſecurity alleged to have been given for money wom at play, and to , 
a hare it delivered up. Mich. 36 G. 3. Andrew: v. Berry, 3 Anfr. — 


8. In a bill of diſcovery to ſupport an action by a common in- 
former for money won at play, it is ſufficient to ſtate that the de- 
fendants, or ſome of them, for the benefit and on account of all, 
played and won. Aud it is not neceſſary to ſtate the nature of the 
action brought, but that an action was brought on the ſtat. 9 Ann, 
to recover the money, and to ſhew by the facts that an action lay. 
Hill. 37 G. . Cowen v. Phillips and others, 3 Ar. 843 · 

9. Injunction granted to prevent the negociating a note ob- 
tained at play, upon affidavit, before ſervice of ſubpœna. Hil. 
= G. 3» — Mu. Blackwood and others. 9 4 8 8551. 


12 


, : : . . 
——_— : en 1 4 ä 


4 — — — nd _—_ 14 — — 4 _ * —_— 


Te mY 25 6.4: c. 17. it is enacted, « That From and immedi. 
es ately: after the payment of 10,500). to certain perſons 
46 therein named, the priſon of the marſhalſea of the court of 
«king's bench, and the power of granting the cuſtody of the ſaid 
«priſon, and the office of m. marſhal of the marſhalſea, ſhall be re. 
i veſted in his majeſty, his heirs, and ſucceſſors, and ſhall for erer 
cx * thereafter wann and be analtenable;” 


0 


14 Vin. e. © Repaired ; at whoſe 8 


„Tu lord fn franchife is not bound, merely ad, to re. 
pair the gaol within it, without an immemorial uſage to 


e . 35G: 3. 6 Darnf. 
wore +I | en ba band 


| { 
. l 
HY Ws YE UI" | 
Gaoler, 
* ; * 
f "A, 1 


(C. 2) Puniſhable for other Offences than Eſcapes. #4 Vs. 7. 14 Vis. 12. 


„ B A4 24 G. 2. c. 40. ＋ 13. it is enacted, . That if any gaoler, 


per, or officer of any gaol, priſon, or houſe of correc- - 


« tion, Na ſell, uſe, lend, or give away, or knowingly permit, or 
« ſuffer any ſpirituous liquors, or ſtrong waters to be ſold, uſed, 
« lent, or given away in any ſuch gaols, priſons, or houſes of cor» 
ti rection, or brougnt'into the ſame, other than and except ſuch 
« — as ſhall be preſeribed by the phyſician, ſurgeon, or 
« apothecary, ſach gaoler, & c. ſhall, for every ſuch offence, 
« forfeit the lum v 

« fence, it ſhall be deemed a forfeiture of his office.” 


one hundred pounds ; and for the ſecond of- 


2. By 32 G. 2. c. 28. /. 11. it is enaQed, * Re upon the 


«« _petition, in term time, of any priſoner, complainin of any ex- 
*« tortion by any gaoler, or of any, other abuſe 2 com- 
« mitted by ſuch gaoler, unto any of his majeſty's courts of record 
« at We er, from whence, the vrocels iſſued by which an = 
f perſon, who- ſhall fo HE was arreſted, or under who! 

power or juriſdiction any ſuch gaol, priſon, or place is; or, in 


« vacation time, to any judge; or to the Judges of aſſiae or 4 


« of great ſeſſions ; every ſuch court, judges of aſſize, and 
« of great ſeſſions, are hereby authorized and required to bear and 
« determine the (a pu e, in a ſummary way, and to make ſueh order 
ti thereupon for redreſſing the abuſes which ſhall be — 
« Ds mn wg Rb prune ov ſach N, perſon complained on 

and for m wt. gar er: pa * 86 
cc ſhall think pulls PT” per the Talk an 2 — 
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ee for expedition in returning a writ habeas corpus, Johnſon v. 
Smith, am Bl. Rep. 195. , CL.” 
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29 60 Glebe. in \ general; and in what Caſes it Gal 
| | pay Tubes. Ka | 
1. Miltis 2 u be land, pareel of  parſonage which 
A came ene 2 ſtatute of diſſolutions. The vicar, 
who is endowed with ſmall tithes, ſues the parſon for the tithes 
of the mill. The parſon applies for a prohibition : 1ſt, becauſe 
the glebe u „ which the mill is erected wat diſcharged of the 
payment of tithes: 2d, becauſe the vicar's endowment does not 
etiend to the tithes of a mill. But the prohibirion was denied; 
for the mill, being lately erected, tithes ought to be paid for. it, 
and the extent of the endowment is a matter triable in the ſpiritual 
court. The diſcharge of the glebe cannot extend to a mill ereQed 
a. Amen. Tr, 15 Far. 1. 1 Gwil. on Tithery 266. 
2. In an action of treſpaſs upon dhe opening of the cauſe upon 


Sinaurres, it was holden by the court, that a vectory ' might be 


without glebe. For b „the parſon may convey away all his 

= he ſaid, that he ba had ſeen 9 Daceel 

views and the parſon, by which the parſon all hie tithes 

pt — to the vicar, and . In a rent only —_— 

locke, originally a parſon t be without the 

common law, upon 0 gave — and the 

is only an additament to him ex dons 4 wo 
dert v. berrel an ethers; Tri 5 Car. 1. 2 Gil. 4335. 

3. Bill by vicar for tithes. Defendant — — 
the glebe lands under Zaton college, and that no tifhe for that land 
was due to the vicar. Fur Gur. In regard the glebe land of 
25 the p FT and demands pam is not of 2 Fe tithable 
to 2 andit tiff. has not made any 72 

des Bm for th fume let the bill be 
— — 7. 2 NM. e H. Foy mn whe Bye 
#4 nn 


although no 
ory 2 A en he 


N. la thigvals, the n wk 8 2 


with corn; and ; 
—— — — . e gy — — 


. e 2 Gwil. 537. 


i the gen 


(51 


Goldſmiths Notes, 


Ses Suppl. tt. Bills of Exchange, (BY, . 
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_ * * 


Good Behaviour. 
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(63. 


(B) in what Calee, and. of what Perſons, and 1 
whom. 


8 1X the exe of + ie, Ergo: 


10 ee | 
en 2 e Ox N 


(D), Dilchargedy or fuperſeded. 
— —— be diſcharged. * 
. Sr 7,2 3A 


Cor Lr. 3 1 
— iis warranty. 'The 
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- of the mill. The parſon applies for a prohibition: 


ettend to the tithes of a mill. 


| SGaoler. 


2. The warden of the Fleet priſon cannot demand an additional 


fee for expedition in returning a writ 10 babeas corpus, * 


Smith, 1 Hen. Bl. Rep. 105. 


herb » (a) Glebe. in general; and in what Caſes it al 


pay Tithes. 


I. A Milt i isereQ ereQed upon glebe land, pareel of a 5 which 

came to the king by the ſtatute of diſſolutions. The vicar, 
_ who is endowed with ſmall tithes, ſues the parſon for the tithes 
iſt, becauſe 
the glebe u yew which the mill is erected was diſcharged of the 
payment of tithes; 2d, becauſe - the vicar's endowment does not 
But the prohibirion was denied; 
for the mill, being lately erected, tiches ought to be paid for it, 
and the extent of the endowment is a matter triable in the ſpiritual 
court. The diſcharge of the glebe cannot extend to a mill ereQed 
de new. Anon. Tr. 15 Fac. 1. 1 Gwil. on Tithes, 286. 

2. In an action of treſpaſs upon dhe opening of the cauſe upon 
demurrer, it was holden by the court, that a rectory might be 
without glebe. For by Hyde, the parſon may convey away all his 
— and he ſaid, that he had ſeen ſeveral compoſitions between 

vicar and the parſon, by which the parſon gave all bis tithes 
and glebe to the vicar, and reſerved a rent only for himſelf. And 


_ by Whitlecke, originally a parſon might be without glebe. For the 


common law, upon creating a parſon, gave him tithes only and the 


glebe is only an additament to him ex dons fundatoris. | Edgar and 
ethers v. Sorrel an others. Tri 5 Car. 1. 2 Gwil 435 


8 3. Bill by vicar for 8 inſiſted he was tenant of 
the glebe lands under Eaton college, and that no tithe for that land 


was due to the vicar. Her Cur. In regard the glebe land of 


which the plaintiff demands tithe is not of common right tithable 
to the plaintiff, and the p 


intiff has not made any ſufficient proof 
of payment of tithes to hi m lor the ſame, let the bill be diſcuſſed. 
Streaton v. Downes, Tr. 2 F. ts M, 2'Gwil. 836. 

4+ A vicar, endowed with the gle lebe, has a 10 55 to the great 
tithes growing thereon, although b has no right to the great * 
in general in the paxiſh. 80 held. 

N. B. In this caſe, the vicar had lat hig 3 bed 
with corn, and he then died. The cgurt yep that the next 


vicar ſhould have the tithe of the corn, and not the impropriator.. 


Kali ve Fpall, H V. & M. 2 Gwil. 537. 


\ 


uv. 


| 1. 3Y 3 


Goldſmiths' Notes, 
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See Suppl. tit. Bills of Exchange, (B), He. 


bt. AE * 2 Fx” * — 
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Good Behaviour. 


= 


whom. 


1. JN the caſe of a libet, ee be re- 

quired: and per Pratt, Ch. Juſt.“ I cannot find that a 
« libeller is bound to find ſurety of the peace, in any book what- 
« eyer, nor ever was in any caſe, except one, viz. the caſe of the 
« ſeven biſhops, where three judges ſaid, that ſurety of the peace 
« was required in the caſe of a libel: Judge Powell, the only 
« honeſt man of the four judges, dillented, and I am bold to be of 
« his o pinion, and to ſa 


(D). Diſcharged or ſuperſeded. 


Rar Br, Mk. a G2. Bur. 1 


k } 
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Grants, | 
\ 7 4 TF. 
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of 9 * 1 0 4 « * : 14 
, : = * 


189-45 8 tn 


de to Co. Lott. . of the 
3 ol che word Gram to imply a warranty. The 
| of this term appears, in convepances-in- fee 
. changed with the alteration, made in the 
_ relatives fituations of grantor and grantes by the ſtatute of 
Emptores ; but it may be odlervd , 
— | 
| e. : 


| 


that caſe is not law.“) 1 82 7 5 
1 18. C. N 2 , S 5 | 


may be diſcharged. Kev. 


81 


(v) In what Caſes, and of what as: and by Leer; 14 Vis. 23. 


5 


. 


4 , " n 
16 
4 - 
/ 


2 
r 
111 


| having been of weak intellects, and upon inad 


D GK. a) Grants mad: good in Equity, —_ not 
ſtrialy good in Law. 


„ ENDERSON, the plaintiff, being e of a leaſe of a 
public houſe, without any covenant reſtrictive of aliena- 


tion without licence, agreed for the grant of a leaſe of the ſame, 
with proper and uſual covenants.. A covenant not to aſſign 
-*— without licence does not come within a contract to grant a leaſe 


—_ N and uſual covenants. Jan. 1792. Henderſon v. Hay, 
3 Bro. 032, | 
2. Grants are to be taken as ſtrongly in favour of the objects 


and againſt the e as fair inference will allow. Feb. 1796. 
| Swann v. Fonnerau, 3 Vef. Jun. 48. PP : 


RE, - When a bill is filed for an account of tithes againſt one who 
a leaſe of his own, and the other tithes in the 3 and the 


Whole queſtion in the cauſe turns on the validi 2 Tche leaſe, and 
of the notice given to determine it, equity w 


not proceed till 
thoſe points are ſettled at law. Hil. 34 G. 3: Bouſber v. Mor- 


an, 3 An . . 
_ 1 @ wy $a agen (3): rb hs bits: 


2 Ba) Relief In Equity, in reſpe& of he Con- 
 . fideration... | | 


1. PHE 0 court in not ſet aGde an agreement for an ler 

though the annuity was ſold too cheap, if there is no im- 

poſition 1743- Flyer v. Sir Brownlow Sherrord, Amb. 18, 
A coaveyance, for confideration, not to be ſet up as a gift, and 


* it was for a fitious conſideration inſerted by the grantor 


oo found to be a-gift by a jury, it 2 alide in 
July oth, 175; 1755- Bridgman v. 2 Ve. 627. 
Grant'o 


reverfionary rent charge after the death of plain- 


Wy father, who was: old 41 infirm, unreaſonable. terms ſet 


Aide, but to remain as a ſecurity for the money really advanced, 


and coſts to be paid as-in redeeming a — 18.8. 3. 4778. 
Gwynne v. Heaton and others, 1 Br, 3 

4. A deed entered into by parties apprized of their rights, in 
order to put an end to a ſalt, Lichough upon inadequate confidera- 
vions, ſhall not be ſet aſide. Mich. 1g G. 3. 1778. Stephens v. 


ATR Rs 8 | of 
LL or lives tained ents a 
. 
, 1 Bro. 558. 


tions, ſet afide.” Fuly 3783, Gargfde v. 


8. Bill to ſet ande an C (which had 


been paid) during che uncle's Hife time, in conſideration of à ſum 
payable at his death, ns Irre by oi 2 
R | 8 


/ 


. 4 
n * 1 | 8 

7 An annuity purchaſed for s on a life of 
tied lightly to the gout, ſet hoy pry perk of — 
tion. af, 1787. Heathcote v. Paigaon, 2 Bye. 167. 
8. A — for the ſale of eſtates, for payment of "YR pur- 
chaſed them himſelf by taking advantage of the confidence repoſed 
in him, and, previous to the completion of the contract, ſold them 
at a highly advanced price ; he was decreed a truſtee for the ſums. 
produced by the ſecond \-le, for the original vendor. 14th: De- 

cember 1788. Fox v. Mackreth, 2 Bro 400. 


For' more of this title, Supplement tit. a Du, 
e and Warrant, ; 


— — * m — CO EI n 
: . - 
. . * 
- 


|/,, Guardian and Ward, cx). 


N. 3 be may be appointed Guadina, and by ene . 
. and what ſhall be ſaid an . | 
- within the 12 Car. 3. c. 24. 


1. A Preſbyterian, who had three i 
way, and had three brothers preſþyterians, makes bis will 
and appoints his brothers and 3 yman of the church of 
England guardians to the three infant daughters, and dies, having 
fone his eldeſt * to his next brother ; the clergyman gets 
the two other da into his cuſtody, and places them At 2 
baarding-ſchool mew they are bred according to the church of 
Eogland ; and brought his "bill to have the, eldeſt daughter placed 
out with her two liſters. The teſtator's three brothers brought their 
bill to have the two daughters delivered to them, offeri 


SO VIC ALI I 


_—_ that the teſtator direQed and intended to have his chil» 


wow pot up preſbyterians; but the court declared that no 
t to be admitted in the caſe of the deviſe of a guardian- 


og = more than in caſe of a deviſe of land. Trin. 1730. 


Storke u. Storke, 3 F. V. 51. 


2. Phe mother's appointment of a guardian to her ſon by will 


is void, the Nature confining the power of appointment of a teil- 


tamentary 3 the father only. June 18, 1747. * 


Edwards, 3 Ath. 5 | 
3. A dichten in Dell that the wiſe (ould have the educa- 
tion of the children, may amougt to a'guardianſhip. Per Hand. 
wicke, Chancellor, Mareh 1747-8. Mendes v. Mendes, 1'Fife gl. 
＋ On a deviſe of a guardianſhip, the court admitted parol 
exons dn tows the Tuberk —— 


Pot. re e 52 „ 


. 
4 C 


0 * — 2 
289 * 


- iy * 
1 ET TIS 


: 


* * 


a  @Guardioh'ofnb Ward, 
„ A randfather cannot appoint guardians of his grandſon, bus | 
| he may give his eftate on What condition he pleaſes, and 2 
father ſubmitting "1s bound oy, it, 3d April 1756. Viale 5. Nov, 


+ Amb. * 7. 

6. There is no decide cafe Har guardians can; be a intaq for » ſui 

a "child (b by'a ſtranger), during the life of the nd to bur the Ex þ 
court will take care that the child ſhall be educated” according to a1 

his expectations. 1789. rt v. Chaver, 2 Bre. 499. Ex N (0 
Warner, 4 Bro. 102. * > © 25 

ee A be 1 A) 


| | reVin. 175. (N. 5) What che Infant may do without a Guardian. 


1. AN iofant may bind himſelf in this court by : a marriage 
ng contract, _ eſpecially if che wife, accepts .pin-money, or If 
> - -+— = 7 after the huſbaudd Heath: accepts her jointure undet that contract. 0 1 

8 1 489. Jun 173 EM 
If an infant, who contracłed : lebt during his minority, 


CT EE 5 rat; it after he comes of age, it will bind him, though it was 
oo I voidable at his won, on v. n 2 Atk. 15. . cagrr 
5 1741... 1 


PROT Where ; an agreement a rs upon the — of i it to. be 
judicial to an infant, it 8 1275 for his advantage, then 
- voidable only. Harvey v. Afbley," 2 Atk: 616. March 1948. 
4. An infant may execute.a power, where he is a mere inſtru. 
—_— Hauri v. Greenbank, 3 Ath. 710. May 1749- 
may preſent to a eburch/; and, af it iy ſaid, he may Fa 
clare eds of a ſine or recovery, where he ſuffers it without a 
privy gow lrg men e r the fine and e hall 
"4: I. and. 
n 0. Deen e. 8 1. 


2 


e 6) {ſigned or af e by che Conrt; he 
may be, Se We 


1. ERE 2 father, by bis will, names guardians to wy 
"natural children, the court will appoint them guardians, 
without reference to the maſter. April 28, 1739. Ward v. ft. 
hed oc bn fed ; Thi vardians. 4 
e court refuſed to appoint a partne ip 8 799 · 
De Mozar . Fybut, 4 8995 649. | 


* 


AG: 


An N 7 Aigned or admined; bos. 1 | 
285 2 There may TY Ge 
out in the caſe of a ip of children, thongh ther 

be-no- er und 2 i not 


* 88 


A rc 


* 


* | r 


* 


— 


gu Keie 
PAY and Ward, 
2. A guardian may be appointed though no cauſe depending. | 
November” 1754. Ex parte Birchell, 34th. 813. 
3. Petition that a guardian may be aſſigned, unleſs to carry on 


a ſuitor protect an intereſt, muſt be nen to ihe on c 0783. 
Wo: 4:2 Ciel F . pt, 2 5 2 


(0) Guardian | in Socage 3 who Gal * Ge — 2 


AN infant, I 7 guardian or mother, 
having ſocage land, may.chuſe a guardian at 13 if a 


Kh == 
S 


| 1 Jul i, nenn, Ov ee 
1 W — (0. 2) Guardian removed. * [cl HED. 
Aube 
: U. A Guaiaidais of. an infant, notwithſtanding be 
Yo > does not determine till 21. Mendes v. Mendes, 3 
2 625. March 1747. a” 
7 2. Two young ladies petitioned to be taken. out of the cuſtody 
LIP of their mother, who had been appointed guardian of them by the; 
e- court, upon affidavits of her putting them to ſeparate ſchogls, and, 
en endeavouring to marry the younger to one Sparry.,. A Frenchman, - 
of the name of Quan, 3 father had the care of the two in- 
* fants at Ferit, married the eldeſt when, ſhe was ,14 years of age 
E only ; he petitioned for a decree of cohabitation, and to have lame. 
le- of her money paid him. And the mother petitioned for a reim 
a burſement of her expences in bringing them over, The court re- 
all fuſed to remove the guardian, but made orders regulating her. 
Wy conduct, and placed the infants. in the gare of another perſon, 


2nd allowed the mother a liberal maintenance to reimburſe her, 

the expences which ſhe claimed ; and refuſed, the petition of 

2 entirely, - Nov. 1748. Maach.v. Garvan, 1 He ss... 
uardian will not be appointed after MArTjage,, wor 

42 Ds of a marriage. 

4, On the application of an infant, and by conſent of his x 1e. 

his - lations and the guardians, other perſons were appointed to have, 

ans, the, care of him till further order. And the court ſaid, that though, 


87. it waz reaſonable to do ſo in this caſe, jet in general it ought not 
* to be done ; and if guardians had taken the truſt upon themſelvea, 


199+ · the court in general would compel them to 155 ee 1752, 
| N v. 00, IR Amb. 146. | 


e. wa Guardian i in Socage regal. 8 esse * 
5 ne WR pro gas 


C2 


- 


: 


F% 1 
8 


n . 3) Power of the Guardian over the Eftate of the 


- 
* 1 


” 0 
3 
— 


2. A., who had a biſhopꝰs leaſe to 


[ 
| +, 
Guardian and Mard. 
4 * : - 1 5 * , 


Infant. 


1. A Guardian cannot change the nature of the eſtate, by turn- 
| ing money into land, nor a leaſe for years iuto a free- 
bold. Hil. 1730. | 


Witter v. Witter, 3 P. W. 100. . | 
WF ind Rer Why during 
three lives, deviſes the ſame to her daughter, an infant, and directs 
the 2 and truſtees to make purchaſes for the infant's bene- 
ft The guardian;'upen the deceaſe of one of the three lives, 
took a ngw leaſe. for three new lives: The infant dies, the leaſe 


| ſhall go to the heirs ex parte paternd; for the new leaſe is to be 


conſidered as a ne acquiſition, and to veſt in the infant as a pur- 


Aue. © The reaſon why an infant's perſonal eſtate turned ipto 


$ at 
- «4 


: 


real-is ſtill conſidered as perſonal is on account, of the different 
which an infant can diſpoſe of his perſonal-and his real, 
in favour of one repreſentative more than another, July 
1739: Pierſon v. Shore, 1 Ath. 480. 88 1 


© The abt of # guardian, where u reaſonable one, will bing the 


4. Richard Lhejd deviſed ſome land and houſes built thereon 


to his fix children; the mother acting as guardian to the children, 


7 tern. Smith v. Low, 1 Ath, 489. Jun 1739. 


6. Where there is an application to the court to lay out part 


ho were all infants, demiſed the premiſes for 41 years; the 


eldeſt fon joined in the teaſe, and covenantid that the reft of the 
children,” when of age, ſhould confirm it. They all attained. 21, 
and accepted the rent for above 10 years after the youngeſt came 
of age. The court eſtabliſhed the leaſe for the refidue of the 


5. Where a perſon of age when he makes a leaſe, and has 
nothing in the premiſes, but they afterwards deſcend to him, the 
leaſe 8 wh by way of eſtoppel, otherwiſe if he were nn 


of an infant's perſonat eſtate in land, if he dies, or does not approve 


when of age, the property will not alter. Secrgeſon v. 
Ath. 413. QOftober 1742. * 


7. av infant is under guardianſhip, his real eſtate ought 
„8 of, and applied according te the nature of it 


| and the court will take care it ſhalt be fo, and will not ſuffer his 


real property to be changed into perſonal during his infancy, or 


his perſonal into real; in order that the perſons, who are to come 
| * ſucceſſion, may find the property in the ſame Rate, and with - 


Rook v. 


being altered by thoſe who had no power to alter it. May 1750 
Warts, 157 46. . i | 
* Fl | ls | | & | 


| Guordlan and TY 


L c *4 
1.01 * 4 G19 


4 15 


(P. 9 Dice as to * Perſon of the Pg 211 ki r4Vie 2 


what Caſes the Court will deliver the Infant to the 
2 Guardians 3 * how far Kaas" 11 


hancery.. 3h y 


, . 


1 A Rich uncle rakes bie nlece WI wg maintains ber 


there, and dies, having left ber 10,0001, ; the executor 


continuesito deep the niece in the houſe, where he zud the teſtator 


lived. The father of the child petitions, that ſhe may be delivered 
to him. The child (of the age of 13) appears in court, and being 


e 
examined, denies that ſhe is under any reſtraint. The 3 . | 


inion that guardianſhip of the child does by the law of 
Aale belong hs father, buc that the right L to be 


8 r that the father may take his child, but 
. 3 from couct z and ande 
all ay have-accels to the child. . 


And as 10 & 


TY 2 Zo parts A gen Figs chat they are EEE 


| [ar ber then cre the , of aner, nor in 


1932. Ex forte Hopkins, TX mt. 152. 


N. i tes the Hani voor be G 
4 PP} in a oft ee 
74 — „AI 7. 70 . in 


2. Children have a natural right to the care of their 3 
and Lord Hordwicke ordered the grandfather, who was a defendant 
in the cauſe, to deliver them up to the mother, who was the 
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eſtates for maintenance for a child during her minority. Neuem. 
ber 1744- Lash v. Date and Dacheſs of Athol, 2 Art. 444. 
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Guernſey, Jerſey, and the Ille of Man. 
1 In this James ended the male line of Earl Milian. 
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« bonds, rogues, and others who ſhall 

u confined, or continued in the ſame ; and two of the juſtic 
i« of the peace ate required to viũt the ſame twice, or oftener, 
« need be, in every year, and to examine into the eftate and 
% management thereof, and to report the ſame to the next gene- 
« ral or quarter ſeſſions, to the intent that if any thing be amifs 
therein, the ſame may, by order of ſuch or quarter ſcf. 
LL ſions, be reformed and amended,” : * 

4. By ect. 32. it is further enacted, © that where any of- 
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« limited, directed, and appointed, the ſaid juſtices (hall'com- 

n mit ſuch offender to the houſe of correction, there to be kept 
1 to Hard labour, until the next general or quarter ſeſſlons, or 
1 until diſcharged by due courſe of law; and it ſhall and may bs 


« lawful for two juſtices (of bich the juſtice who'commirted = | . 


n ſuch offender to be one) to diſc the (aid offender before the 


ſaid ſeſſions, if they fee cavſe;z and if he ſhall not be fo dif- 
t« zinus bim in cuſtody ſor ſuch time as they ſhall ſee fit, not en- 


© ceeding three months.“ 


"5. By ſe. 33. it is enacted, that c the juſlloes of the peace at 
& . j or quarter ſeſſions, may —— cauſe fuch ſums 
1 of money as thall'be neceſſary for all or any of the purpoſes in 
« the ſaid act mentioned, to be raiſed in the ſame manner as rates 
# are directed to be raiſed by an act made in the twelfth/year of 
the reign of his/preſent_majefly; intituled * at for the more 


4 „ ng, collecting, and 8 2 4 2 
rr Gez c 64. J. 1. it bs * „that the juſtices of 
« the in every county, riding, diviſion, city, liberty, aid 

4 ptecinct, within England and Mur, at their reſpeRive quar= * 
& ter ſefſlons' of the peace to be held next after Aſid/ſummer, ſhall | 

* nominate one or more Juſtice or juſtices of the peace within | 
© their reſpeQtive juriſdit ions, to examine and inſpect the fere- 140.3. 
fal houſes of correction within their rei 


— 
* 8 


« and the juſtice or juſtiees ſo to be nominated, is aud are here- thet juice 
« by required catefdilly and dili to iuſpett the ſame, and — =p 
« to report his or their opinion to the juſtices at the Miaburmùr jet inte 
« quarter ſeſſions then next following 26 to the ſtate and con- the gate of 
« dition thereof, and the increaſe — 
« alterations which they may judge neceſſary to make them more an report 


«convenient-and ufeful z and the faid Juſtice and juſtices is and the fame, a 


« pre-heredy required to employ proper and {kilful perſom to e. dy 
% make plans and eſtimates of new duildi | 
« alterations which he or ſhall think neceſſary j Which plans, may 4e it = 
©. topether with che repott, -ſhdl-be laid before 'the-court ut the , rex of 
6 = Michaelmas quarter — arr ———— quent quar- 
« tifed and required to nder the ſame, and "approve of vr 

Vor. V. D | « ſuch 76. 


pedtive juriſditiors, {ual 


V charged, the aid ſeſſions may either diſchorge him, or-cot —@ © 


number, or additions, or bee | 


3, or the additions or ern JW | 


8 


: _— 
. fue 


e thither.” -- | 


«; ſhall think moſt proper to de the ſame; or if they diſapprove 


«ſuch plans or eſtimates, to ditect ſuch others to be made as 


« they ſhall think fit ; and the juſtices, in ſettling and adjuſting 
«+ ſuch/plans, are hereby required to provide-ſeparate apartments 
4c for all perſons committed upon charges of felony, or convicted 


0 any theſt or larceny, and committed to the houſe of correc- 


ee tion for puniſhment by hard labour under or by virtue of the 
« laws in being, in order to prevent any communication between 


ec them and the other priſoners, and alſo. proper apartments, co- 
A vered or open as ſhall be found moſt convenient for employing 


e the ſeveral perſons to be kept to hard labour; and they are 
. alſo to provide ſeparate apartments iu each diviſion of the ſaid 
4 houſe of correction, for the women who ſhall be committed 
7. By ech 8. k is ſurther enacted, (r chat no perfon who ſhall be 
t governor or keeper of any houſe of correction, or who ſhall have 


. <6 any office or employment as aſiſtant, or otherwiſe, under ſuck 


% governor or keeper, ſhall ſell, or be capable of being licenſed to 
« ſelf, or have any benefit or advantage what foever, directly or 
.«- indireftly, from the ſale of any wine, ale, beer, ſpirituous or 


other liquors,'or any other article, matter, or thing uſed in ſuch 


« houſe of correction, or by any perſon or perſons confined there- 
-« in during the time of ſuch employment: under the penalty 


of ten pounds, and to be diſmiſſed ſrom his employment; and 


that it no wine, ale, ſpirituous or other liquors ſhall be brought 
0 into the houre of correction to be drank there, unleſs for 2 
« medical purpoſe, by a written direction under the hand of 


. the apothecary or ſurgeon uſually attending ſuch houſe of 


« correction 


"4k 8. By 24 Ges. 3. f 2. 6. 55. 2. it is enacted, 40 chat where 
it hall appear that the amount of any eſtimate approved by the 


* juſtices for the building, rebuilding, enlarging, or removing 


and fviting up any. houſe of correction, under the powers of 
& this act, ſhall eseeed one half of the amount of the ordinary 
& annual sſſeſſment for the county rate, that then and in ſuch 
caſe it mall and may be lawful for the juſtices of the peace, 

„ ubin the refpeQive limits of their commiſſions, ſo aſſembled 
2 in their quarter ſeſſions, from time to time to borrow, and tale 


t upon mortgage of the rates herein mentioned, any ſums, not 
3 « + og fy pounds, nor .exceeding one hundred pounds 
v0 , ES: 0+ 5 Fabra 36 ie Tus 
Aud by fed. 3, the juſtices are authoriſed and required not 
„ oulpy'to — the ſaid rates, with the intereſt of the monies fo 
bpborrowed, but alſo with the payment of a further ſam, equal at 
leaſt to the ſum ſo charged for the intereſt of the ſecurities men- 
% N. tioned: in the ſaid act. 97 e 8 
8 Zy je g. it is further enacted, „ that in caſes where. ſuch 


1 
N 


1 houſes of correction ſhall be pulled down, repaired, rebuilt, or 
- "6, enlarged; it ſtall be lan ſul to and for the ſaid juſtices, in thei 
» 56, * DOT: Mc ne 


| . , _ * quaartc! 


h plane, they may conttact with fuch perſons whom they 


they 
prove 
de as 
xſting 
ments 
ried 
orxec- 
þf the 
tween 
8, co- 
loying 
are 
xe ſaid 
mitted 


1all be 
have 
r ſuch 
ſed to 
Aly or 
ous or 
n ſuch 
there- 
enalty 
; and 
rought 
for x 
ind of 
aſe of 
where 
by the 
noving 
ers of 
dinary 
n ſuch 
Peace, 
embled 
nd take 
as, not 
pounds 
red not 
>nies fo 
qual at 
£8 men- 


* ſuch 
wilt, of 
in thev 


qaarici 


pouſe ot Correſtion. e 
« quarter * aſſembled, to ſell and diſpoſe of the materials 
«. of ſuch-ol houſes of correction, or ſuch parts thereof, and 
4 alſo of the whole, or ſuch p. tts of the ſcite or ground belong - 
« ing thereto, as ſhall not be neceſſary to be uſed for, or in * 
« rebuilding, repairing, or enlarging, ſuch houſes of correction, 
that can be gotten for the ſamez © 
which monies ſhall be applied to the purpoſes of this act; ang 
« in caſe of any ſuch purchaſe of lands. tenements, or heredita- ö 
« ments, which ſhall exceed what is necefli 
« employed, the ſaid juſtices may. fell and 
« _ . E 
«-aforeſaid.”” 
By ſe: 12. it is further enacted, © that in all cafes where any j 
« tice or juſtices of the peace is or are, or ſhall be, by any 
« parliament, authoriſed or empowered to- convict any perſon be- 
« fbte him or them in a ſummaty way, without the intervention ok 
« jury, it ſnall be lawful for ſuch juſtice or juſtices of the peace, 
«if he or they ſhall think fit, to commit ſuch perſon ſo con- 
«-yicted to the houſe of correction within his or their nne 
|. T W 


« at the belt price or prices 


to be ſo uſed or 
ifpoſe of the ſame, 


of 
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(00. I By wht Court gram 


. has a general juriſdiQion to grant it ig all mg 
ever. eee Hil. 11 G. 3. C. E. iI. 172. and 
vide 2 Bl. Rep. 745. 

2. In civil cafes, it is a oaicial worſt iſuiog out of the king's 
bed office. Ballard v. Bennett, E. 32 G. 2 B, R. 2 Burr. 


3 By 16 Car, £10, If any gerfor 1 by the 
privy council, either the court of king's _ or common me. 
may grant a babes corpus. 5 ; 


0 What it is, = 58. Shaka, e by Os 1 your — 
Hella, Corpus ad A muſt be awarded on motion. 


but a habeas corpus ad ſatisfaciendum, & c. is granted of gcourſe. 
Paric nd n K 6. of 135 Car. 2. FH 2 Med. 185 


& ” 

x : 

” . «a * % 
- 


4 By. 


EEE: "ING eee 
_ — — 
ONES. | FWG 


© 


2588 A — 25 8 ©) In what Cafes, . 
5 „err r e ge fb 


2. A mov — ds haircut 
| ee e Howlin being 1 
RE | bring habens corpus, but the court will, on motion, 
8 been ae dr erde for png the a erg. 
. 5 ＋ 1 0 K L. 1 Buy gp tony be diſcharged. Rex v. Dawes, 

| . 31 G. 2. 

a 3. The ſtar. 57 F. 8 enen bo tbe matter 
e of every ſhip, engaged in the coal trade, two feamen free from im. 
855 fling, is ill in force z and if the maſter nominate thoſe ſea- 
. men before the ſhip ſail, and they are afterwards impreſſed, the 
Bet _ of B. R. „ * r 
eſſing them, to up that they may be diſcharged. E 
8 M. Me 248. 32. — 8 vide ex parte Gal- 


Alec. T. op 
4. Far = f. 72 Ba e e ET. 37 G. 2. J. R. 
1 Burr. 542. 4 Bid 1991. 
8 For a young lady who had been decoyed from her father; 
BS / but t now defred to continye — Row. Clarke. T. 31 C. 2 
„ V. K. Bid. C06. 


Fned therein, Rev vi Clarke. M. 3 B. 3. B. R. 3 1462. 

7. To produce an infant. Nes v. Sir F. B. Delaval. B. 1436, 

8. The court of common pleas; may grant a habeay corpus to 

bing up the bod ” a priſoner, — Bu by a juſtice of peact 

| for refuſing to give ſurety for his good behaviour, purſuant to 

E-, 8 the Aretas of a penal ſlatute. e ** 28 _ 29 C. 2 
= a : \ . CB. 1 Mod. 235. 3 F 


- -* > 


eee (h. Diregted to who, ad faciendam. 


- 9 Re e = mult be direQted tothe officer in de non four priſoner 
a is detained. Stat. 31 Car. 2 
Fr — if 15 the hertt or groler * is bad. Ai 


7. e 5 . 1 Gall. . | 


* 2 88 * n 1 


1 


6. To the keeper of a private mad-houſe to up one con · 


refting { 
2 1 
diger, ot 
his bail, 
be fore tt 


com- 
on of 


riſoner 
. 


15 b. 


turn. Rex v. Clarke. M. * 3- 3 Sure. 1362. 


. Te be sie 
TO the- 8 Anon. M. a1 U. a B.R. 1 Med. 


20. 
2, To the governor of. Cabs: 1 $id, 14 | 
© Lo pony G. 1. : | 


( Returns, How and what, To ain," 


Ox a habeas eorpus granted by a julge in vacation, return- 
able immediate before himſel 
party may be brought into court in term. Rex v. Dr. Shebbeare. 
H. 31'G. 2. 1 Burr. 480 

2. If the oourt of aldermen commit a freeman, by warrant in 
writing, for refuling to take up his /ivery, the * in making a 
return to a habeas corpus, muſt ſet forth t he" 3 ID; 
ee ogy H. 7.3. B. * 


3. Whilſt the return is 7 party may be bailed, Rex 
„ Bethill, E. 7W. 3. B. R 5 Med, 23. 

4. If a perſon come in on habeas corpus and give hail, yet, * 
it 8 not at the return of the proceſs, he cangot give rules, but 
—— 8 _ terms, and then; Ow be no „ . 

de diſcharged on common Hotherſvell v. Dawes . 
Huy r 6 Mod. 23. 5 5 5 

Gy en a perſon is brought up corpus, EPI 
ſhall remain in court, and 8 copy of it only ſhall be given to the 
marſhal. Anon, T. 3 Ann, B. R. Bid. 180. ; 

6, Where the writ is returnable at a day certain, the perſon can 
only be brought ap thens aliter if returnable immediately. ney 

MH. 13 V. 3. B 12 Mod. 564. 

7. On good cauſe ſewn, the court will enlarge the tirae tore- 


8. But when the t is for treaſon or 


at his chambers, the 


- 8 ; 


z9Vie- 227: 


expreſſed i in the warrant, the officer is not obliged by the Hat. 
god Gan 3 2. to make a return as directed by that ſtatute, 


The court will not receive the return till the return day. | | 


14 805. 


e old rule of court, made Michaelmaz term 1654, di- 


diet the habeas corpus to be made returnable in court at a da . 


certain in term, unleſs directed to the ſheriffs of Londen or M; 

iger, or unleſs it be to deliver over the defendant in diſcharge. of 
his bail, is fallen into diſuſe, and the writ is now-made returnable 
before the chief juſtice at his chamber immediate, and ſhould be 


Bell, 8-66. 3. 7 Saks 1578. 


1 _ | , : _ 
a . 
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returned in due and convenient time. Vide Dr. n Ve. 


— 


* 
L 4 


„ awarded i in court quod remaneat in cuſtody 
ing quod committitur Pre 472 Rox v. Bet . 
5 Mod. 24. | 


\ 5 bobens Corpus. END 


= (F 5 Returns Gene Good or not; a Excep- 


tions to Returns of Commitments. 


I. Vi tat. 31 Car. 2. c. 2. ; 
a 2. A conſtable is an oicer within the meaning of the 


above ſtatute, and obliged to give copy of warrant of commitment. 


Hudfon v. Aſp. E. 5 G. 1. B. R. 1 Stra. 167. 
3- The officer malt ſhew, by his return, by whom the party 


- was Committed, and the cauſe of commitment. 2 f. 55. 


4+ The return ought to ſhew the cauſe of commitment ſpecially 


| and certainly. 2 Inft. 55. 
125 wife And therefore if the return be, that e committed for a 


empt in not performing an. order between A. and B. made on 3d 
| ax, it is good. 4 Com, Dig. E. 2. 


The return to a habeas corpus cannot be ſupplied by al- 


6 Rex v. Smith, T. 7 G. 2. B. R. 7 Mod. 234. 
7. Return to a habeas corpus, that he was committed to the 


= gaoler ; and returns the order, Which was that remaneat in cuf- 
| Podia till he paid-a fine of 100/.; though the return be not good, 


et there is a good judgment returned ; ſo not diſchar Rex v. 
Tk T. 7 V. 3. B. R. 12 Med. 74. | 2 

8. Commitment by ſecretary of ſtate — but the ſpecies of 
treaſon moſt be expreſſed, elſe ill. Rev v. Row ond Kendall. 
B. 82. 

9. Return, that he was conmirted to the keeper of Newgate by 
the court of aldermen, not good, becauſe it does not appear that 
he was an officer of the city ; though the court in fact know he is 
ſo, yet they cannot judicially take notice of it. Rex v. Clarke. 
B. 113, 114. 

0. To habeas corpus to an inferior court, connuſance of pleas 
is no good return. Taylor v. — H. 13 V. 3. B. R. 
12 Med. 666. 


11. When 4 man is committed for any crime, either at com- - 
mon law or by act of parliament, for which he is puniſhable! by 


indictment, a return, that he was committed by dug courſe of law, is 
good. But if the commitment be in purſuance of a ſpecial au- 


thority, the terms of the commitment muſt be ſpecial, and exactly 


*purſu* the authority; and therefore if it do not appear on the 


return to have been according to that authority che retutn will be 


bad. 2 Bl. Rep. 806. 

132. If the return ſhew a good ezoſe of commitment, it will be 

good, although it wants form, as if the return ſays, that it was 

a Jones without 4/4 
1 M. 3. B. R 


13. Return, « That at ths coming of the * writ, defendant Was 


not in the keeper of the © priſon's _ * is good. * 
Berbuen. AH. 12G. 2. B. R. Andr. 28 le 


1 Y 


* 


Habeas Coxpus. -- Sn 
14. © That before the coming of the writ, defendant was diſ- 
charged opt of his cuſtody by an order of ſeſſions,“ withapt ſaying 
what ſeſſions, what order, or that he was diſcharged by due courſe N 
of law, good, for the purpoſe of filing the writ. Bid. 
15, To a habeas corpus, directed to the king's meſſengers, 1 
ſeems a good return, that at the time of the coming of the writ, 


or at any time ſince, he was not in their ., bomb. Re” v. 


Wilkes.” E. 3 G. 3. C. B. 2 Will. 154. 9 1 | 
16. A return is bad if it do not ſhew an expreſs 404 e 
cauſe of commitment. As if a return be, that he was committed for 
aiding the eſcape of one for Figh treaſon, without ſaying what ſpecies 
2 ebe, it is bad. The Caſe of Kendall and others, M. 7 . 
17. The deſendant was committed by two juſtices of peace, for 1 
that he, being overſeer of the poor, had not accounted as by 


| ſtatute directed, and had not accounted before them, is bad 3 he 
might have accounted before others. Rex v. Gibſen. Fort. 22. 


* 


18. The following return to an habeas corpus, I had not, * 
the time of receiving this writ, nor have I ſince had the bod 
A. B. detained in my cuſtody, ſo that I could not have her be ng 


x. held inſufficient, becauſe it Was exalive. Rex v. Winton. 


33 6. 5 T. R. 89. 
a, Yet t * default of an averment of a fact in a return ma be 


| amended jn court, Per Hale. Anon, _ AV. "5 Car. 2. 1 Med. 


103. 

20. Commitment by commiſſioners of bankrupt, till the "OS Vide Str, 
dant conform to cheir authority, ill. ©, Bracy's Caſe, 1 Salk, 348. us 2 Bl, 
U4r- 2 Hawkins, e. 16. f. 18., ang notes to ſajd ſection in 6th edits, where it is ſtated that com- 
mirments grounded upon acts of parliament muſt purſue the concluſions which the ſtatutes preſcribe. 


And where a man is committed as a criminal, the conclufi.ns mutt be, wntil be be delvwered by due 
courſe of law. It he be committed for con'amacy, ic ſhould be, vi be comply. F 


21. if a return be inſufficient, an alias habeas ſhall be granted, 
and the officer ſhall be amerced. Anon. 12 Will. 3. 1 Sat. 


350. 
2. If no return to the alias, or » bad ober an attachment will 


be granted. 4b. | 


(H) Effect. Or what removed, | 2 

A Defendant may cauſe himſelf to be removed 7 ay cy 8 
cuſtody into that of the marſhal. 

2. A priſoner, removed into the cuſtody of the marſhal by 


habeas corpus, cannot be removed elſewhere till he has anſwered 
tothe cauſe here. Aron, M. 11 M. 3. B. R. 1 Salk 350. 


3. Habeas corpus ad teſtificandum lies to rempve A priſoner in 


execution, yet where it appears to be a contrivauce, the court 
vill not . it. * v. Wr. 7. 3 C. 3. 3 Burr. 1440. 


De 


ten, Corpig! | 


— my Obeyed. al hs hi 


% 5 my, Ar e not | (B) 
| be obeyed. Rex v. Raddam. M. 18 R. 2 Croft, 


"2. A wri of bebo eee to bring up a ſailox 

X on board a ſhip, who is not detained there as 2 priſoner, ought 

oF | net to be granted without an athdavit that he has been ſerved with 
8 a ſubprena, and is willing to attend. bid. 

| The \court- will not direct a perſon to be turned over on 

= | habeas corpus till the gaoler's fees be paid. % Hawk. P. C. 151. 

_ | fe gt. e ratings ang 443. 
. Opinion of 4. Officer muſt obey the writ, though ſees unpaid. . 


| 5 Barber. M. 2 G. 2. . R. 2 Stra. 814. | een 
| Wark, 2 Ste n wide cry Gd wide | OE 2 
0 ſte com il ral „ to the birt writ | 
of 


co tas wide ing an ak or Pluries, and if the 
| firſt writ be not obeyed an attachment will immediately iſſue. Rex | 
v. Winton, M. 33G. 3. 5 T. K. 89. 

6. If habeas corpus is not returned, attachment i, ſhall go 

1 5 5 Vithon rule to return. Rey v. Vri ihe. AV. 5 G. 2. Sera. 915. 
4 | 17. If habeas corpus is not g e court will grant attach 
1 ment eren againſt a peer for he hag no privilege againſt the 
Proceſs of einer- Ball to compel obedience to habeas corpus, 

7 Ver v. E. Ferrers. T. 31 G. 2. 1 Burr. 63 ü. 
5 3 

1 Sid. 7 


= a. * * * 4 
* 
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— _— | WIN of Hake Jown a Cauſe 85 Fladting 


THE courſe of the court is, upon default of plaintiff or de- 
fendant appearing to hear judgment when the cauſe is called, 
aud an «ffidavit of ſervice to hear judgment is wanting, to ſtrike 


the cauſe out of the paper, TEE 10 * | 
Cn. * 1885 * N ha # 


ike 


Hearing may be. 


44 


00 Me of proceeding to, and at wut Time the . —— | 


Vide Were 2. 


"(0 What may be read. 


„ THOUGH 2 bill in cancer cannot be read at don yet ic 
4 ö 1 Al. 65. Jane 1135- Aa- 
e v. Tues. 
2. Parol evidence, though improper when offered againſt the 
_ operation of a will, or an implied truſt, admitted, where it 
to ſu 3 law and the equity too. -1 4th. 386. Fuly 
— , V, . | 
55 Natale of a father's declarations not allowed to de- 
bar 2 a child of her orphanage ſhare z but proofs of declarations by 
the huſband, as to an advancement in marriage with the daughter 
of a freeman, admitted; evidence alſo of the declarations of the 
wife, made during the coverture of her firſt huſband, admitted to 
be read againſt the ſecond. 1 Ati. 407. March 1741. Tram- 


Sinner v. Watts. 


4. . is loſt, and 2 copy of it 


offered in evidence, you muſt ſhew that the original note was 


e eee 1 A4. 446. Mich. 1737. 


v. 


5 Bill to ſet aſide an aſſignment of leaſchold eſtate, and ſug- 


g that it was not intended to be an abſolute aſſignment, but 
ſubject to a truſt for the plaintiff's benefit; though no expreſs 


1 in the deed, yet as it might be collected from circumſtances 


ariſing out of the aſſignment itſelf, inconſiſtent with- an abſolute 
aſhgament, parol evidence was admitted to explain the tranſao- 


tion. 1 4th. 447; March 1737). Hutchins v. Lee. 


6. There cannot be parol evidence of a truſt ſince the flat. 


5 20 2.5 yet it is admitted to avoid a fraud. Hid. 


... 24Vin. 35. 


7. Parol evidence not admitted to add a legacy to . 


1 Ath. 448. 1739. Whitten v. Ruſſel. 
38. Though Tk be a defendant, and charged with fraud and 


malpractice, yet the evideoce of the huſband ſhall be admitted 


where the intereſt of a third perſon i is concerned. 1 Ath. 451. 
Trin. 1738. Cotton v. Lutterell. 

9. Where two leaſes are ſet up, one of them cannot be read 
till poſſeſſion has been proved under it, for the rules of evidence 
are the ſame in equity as at law. 1 Ath. 453. Mich. 1737. 


Manning v. an ona Aud 2 d. 48. . Au * | 


4 


1 


10. Pact 


Hearing. N p 4 
EDS F "<0; . Pargt evidence not admitted to prove teſtator's intention to 
© ,- diſpoſe of a ſum of money under a power, 1 Ath. 558, 1739. 
Mallon v. Hutcbinſon. 
1. The bare entry of a ſtewart in his lord's cootratt book 
with his tenants is not evidence of itſelf, that there is an agree= 
ment for a leaſe between the landlord and tenant. 1 Atl. 497- 
March 1788. Charlewndv. Duke of Bedford. 
"IE 12. A copy of admittance may be read, though not ſigned, 
| where it is of 30 years ſtanding. 2 4th 45.7 July 2 - Dean 
+ ©. and Chapter of Ely v. Sir S. Stewart. | 
3 13. Where a witneſs, who atteſted. a deed, is dead, * muſt be 
to be ſo. 2 Ath. 48. a9 1740. ' Henley v. " Philiipe, » 
„14. Where a witneſs has lived abroad, a {tri proof of his 
death is necefſary, 0 otherwiſe where he has lived <ontantly'l in 
England. Did. 
18. A criminal conviction 3 the buſband cannot in a civil. | 
ſuit be read againſt the wife. 2 Alb. 64- Oftober 1740. Han- 
Ju v. Lord Bateman. 
__—_ 106. A conviction of recuſancy cannot be read l 2 third 
| | _ perſon under the 1th 1 12th ale & M., but the facts 2 00 be 
rend, Bid. 
W's | 17. Parpl evidence admitted to ſhew a truſt from the mean 
| circumſtances of the pretended owner of the real eſtate, 2 4th, 
31+ . November 1740. Willis v. Willis. _. | 
| 18. A counterpart may be read, if an original deed is loſt, and 
i | if no counterpart, a copy, and if na copy, parol evidence of the 
| manner of its being loſt; if deſtroyed by fire, or loſt by any un- 
foreſeen accident, they are ſufficient excuſes. 2 Ath. 71. Ne- 
vember 1740. Villiers v. Villiert. 2 All. 541. April 1743. 
Harvey v. Phillips, 8. P, 
/ 19, Where there was a written agreement, the deſendant was 
1 allowed to read parol evidence to rebut an equity ſet up by the 
bill. 2 Ait. 99. December 1740. Walker v. Walker, © 
20. Evidence of an exemption from tithes depends on uſag 
and a peſlerior uſage is evidence of an anterior, for no other can 
de had. 2 Att. 136. February 1740. Arcbiſbap of York v. Sir 
Miles Stapleton. 
21. A bill for quit-rents, and an account produced, it muſt be 
proved to have been a ſteward's or bailiff's, or it is not to be ad» | 
mitted. 2 At. 140. February 1740. . Franks v. Carry. | * 
232. Though a witneſs be an infant, his tender years will not 
invalidate his . 2 Aal. 245. ae 1741. Smith 
. French. . 
23. Not only contrary. to the ſtatute of frauds, but to the com- 
mon law before the ſtatute, to add any thing to an agreement in 
writing by parol evidence. 2 Ath. 383. Auguſt 174. Far- 
geriche v. Powlet. 


. 
* 
- 
FT. 
* 


- 24. In the caſe of ſatiafaQtion of legacies, parol declarations | Qs 
- . have been admitted. '2 i. oo February 1742. - Studal v. £54 
OF wh 

; | 28. Deſen- 555 


IB 
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8 "Hearing, 
. 25. Defendant Having examined his clerk in FOR the plaintiF 
exhibited interrogatories for croſs-examining him, to which he de- 
murred, for that he knew nothing of the matters inquired: of, 
except what came to his knowledge as the defendant's clerk, or 
on. over - ruled, for agents are not 2 as 
cou icitors and. attorneys are. G0 March 1 | 
Pailliant v. Dodemead. TY We 
26. Parol evidence not admitted to ex io an agreement, 
2 Ath, 558. May 1743. Tyrrel v. Hope. xl 
27. A merchant's copy- book of letters has been allowed to be 
read, where a perſon, who bad the original letters, refuſed to pro- 

duce them. 2 Att. 611. Fuly' 1743. Sturt v. Mellifh. + 

28. Where a plaintiff, examines only to à collateral fact one 

witneſs, yet the court will ſo far lay ſtreſs upon this evidence, as 

it may ſeem to explain any collateral circumſtances. - 3 Alk. 270. 

Jan. 1744. Ann. | 

29. Bill for a ſpecific performance of an agreement for 2 leaſe, 

-which was Ggned by defendant, the leſſor only, who inſiſted that 

it ought to be inſerted in the agreement, that the tenant ſhould = 

pay the rent clear of all taxes; the plaintiff, who wrote the agree- 
ment, having omitted to make it ſo. Evidence was admitted to 

ſhew, that thig was a part of the agreement. 3 Atk. * O- 

tober 1746. Jeyner v. Statbam. * 

30. A mortgagee, in an agreement for a mortgage omits to in- 

ſert a covenant for redemption. Evidence admitted to — ain the 

omiſſion. ide. 
31. A mortgage drawn in two deeds, one an abſolute A 

Evid the other a defeaſance, which mortgagee omits to execute, 
vidence admitted to ſhew the miſtake. bid. - 

32. A certificate of the original agreement, between the reo · 
tor and vicar in relation to tithes, muſt appear to come out of the 
charter-houſe of the abbot, and not out of his hands Parade or it 

cannot be read. 3 4th. goo. May 174). Falle v. B \ 

33+ A certificate from a foreign abbey was not — before 
the reformation. 4bid. 
34. In a matter which depends purely upon tradition, the evi- 

Jence of an ancient perſongs admitted. 3 4th. $78 _ 1747. 

Attorney General v. Parker. 

35. The bare atteſting of a deed as a witneſs vil not create a 

preſumption of knowledge of the contents, ſo as to affect with 
fraud, but if there be knowledge of the contents, ſigning as a wit- 

neſs is a ſufficient ſigning, within the ſtatute of frauds, to bind, 

; though not. a party thereto. 1 Pf. 6. May 1747. ge v. 

| 4 Payment of intereſt, bora legacy by an executor from time 

to time, ſhall be evidence of afſets; not ſo of a lingle inſtance of 
payment of intereſt, - 1 Ye. 75. Mared 1747- yy 0; ef | 

.Clergymen's Sons v. Stuainſn. 

37. Where the defendant's ei is a clear dewial of 2 fact, 8 

which is 2 82 only e * court * 

1 


= ” * 


* 
” | ” 
* 
= 
” 


Agaioſt the 'ayſwor ; but otherwiſe, where the denial of a fa@ is 


not poſitite. 1 Fe, 66. December 1747. Z. Neve v. L. Neve. 
Vide alſo 1 Ve. J and 13. * M2. 2x6 NT 
38. Where the queſtion was, Whether the advancing or 2 
ing a ſum of money by a father was intended as a bounty to a chi 
bis papers, books, aud memoranda were evidence. 1 J. 77. 
March 1747. Hill v. Ballard. / | | 
39. Where any conbderation is mentioned in a deed, and it is 
not ſaid for other conſiderations, proof of other conſiderations is 
inadmiſſible, but otherwiſe where there is no conſideration men- 
—— in the deed, 1 Fei 128: Ofober 1748. Peacoch 
v. 2 | 9 48. | ; 
40. Where deeds. or writings are deſtroyed by a party who 
would take the benefit of nee. will ee Bert court 
of law ia odium ſpoliatoris; but upon a caſual deſtruction of deeds, 
the evidence is the ſame in equity as at law, 1 Vg. 235. May 
1749 Cocker v. Hellier. | COLOR 
41. Where 4.-tenant in tail, remainder to B. in tail, joined in 
a mortgage and bond to raiſe money, and 4. died, it ſeems that 
| Pparol evidence could not be admitted of an agreement, that his 
eteditors ſhould come upon B. s remainder in eaſe of 4.'s perſonal 
eſtate. 1 V 251... June 1949. Robinſon v. Gee. | 


42. Parol evidence of intent, that a ſettlement of 100%. ſhould = 


be in ſatisfaQion of a will bequeathing that ſum, admitted. 1 ef, 
123. November 1749. Maſcal u. Maſcal. © | 

43. The anſwer ot a defendant in another cauſe, in which he 
admitted a ſettlement, was offered' to be read; objeQion that it 
could only be read as collateral evidence, and not as a judicial 
| confeſhon, and that ta let in any kind of collateral evidence, there 
ſhould be ſome proof of the deed having been loſt; the anſwer was 
read, ſubject to proof being made of the loſs of the deed. 1 V/. 
$38. February 1749. Whitfield v. FaufſetÞ 

44. A deed loſt may be proved by circumſtances, firſt ſhew+ 
ing that it once exiſted, and next, that it is Joſt, and cannot be 


come at. Bid. c 


45. All contracts depend on the uſage of trade, which is proved 
| by the evidence of perſons converſant therein, 1 Fe: 459. May 
1750. Baler v. Paine. p 


46. Whether the evidence of a witneſs to a will, who was a | 
creditor of the teſtator's, could be admitted. Dub. 1 Vef. 03. 
Fu 13, 1750 Price v. Lloyd, and 2 Vg. 374. Stat. 25 G. 2. 
4. 21 x, p 


47: All deeds and other inſtruments muſt be proved, unleſs in 
the hands of the adverſe party, or deſtroyed, then parol evidence 
r- ro contents allowed. 1 Fef. 5. Fuly 1750. Cole v, 


48. A man's own entry in a book of account allowed as evi- 
dence, on enquiry before the Maſter, where all papers, &c. are to 
be produced, not as evidence of the demand, but as 2 claim in bis 
 like-time.. 2 J. 54. Noventer 1750, Lefebure v. Woiden. +. 
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read. 2 % an6. Fuly 1752. 
Fournier . | 


— 


* » 49+ Parol evidenet-of a father's intent us io education; on de- 
viſe of a guardianſhip, admitted. 2 Ys. 56, Neu. 1550+ Anon. 


Fo. Decree, where the preſent plaintiffs and defendants were 
| parties, read as evidence, though not concluſive. 2 V, 89. 


Derember 1750. Aſtew v. Poultertrs Com | 
51. So, as to depoſitions in the above cauſe where the bill and 


the decree was for the performance of truſts, ſettling the rights - 


of all. Bid. = * 

52: Wife, having a ſeparate eſtate, bortows money : her de- 
e e as the debtor, read. 2 Veſ. 193. Feb. 1950. Peatock 
v. Monk. 7 . , | hr 


z. Sentence in the eccteGaſtical court for fornication, Ess in 
a criminal way, not evidence againſt the iſſue. 2 Jg. 245. March - 
1756. Brownſtvord v. Edwards, * 


4. Parol evidence on one fide may be called for by the other. 

3 n 5 5 | 
55. Evidence of counſel or a ubmitting to be examined, 
2. The Bag 


0. Exhibits viva voce cannot be read where there is 8 right to 
croſs- examine. 2 Yef. 479. Fuly 1452. Earl P v. Windfer. 
57. Where a cauſe (tands over to make or new 


and, on amendment, publication is open, it ſeems that all parties 
may enter into a new examination; and that a new examination 


to the original bill may be read againſt another defendant. 2 Yo. 


24. ly 1754. Archer v. Pope. . 
Cot Cn Ts wits, did to be z but 
not books in private hands, 2 Fg. 578. 1794. Ann. 


and 624: 


59. Depaſitions in 2 croſs cauſe read on the account, though 
the bill was diſmiſſed. - 2 ef. 579. Auguft 1754+ Luliert v. 
Go. Exhibits found forged cannot afterwards be faid to be inv- 
material, nor will the court go into other evidence, the verdict 
deing deciſive. 2 Yef. 579. | 


561. The rule, that a witneſs to be examined do bene cu muſt : 
de ſeventy years old, difpenſed with on afkdavit, that he was up- 


wards of ſixty, and preatly aftited with the gravel, and that all 


the parties lived in Virginin. Amb. 65. Jum 1747+ Fiiabugb 


*. Lee. 


62. On a rehearing depoſitions may be read, which were not 
read at the original hearing. Amb. go. May 1750. Cunynghans 


v. Cunyngham, | 7 2 | | 
63. Where a refulting truſt is inſiſted on, in oppoſition to the 


legal operation of a will, parol evidence admitted to rebut that 


equity. Amb. 123. Lake v. Lake Nov. 1751. 71 


64. On a bill to have oonſtruction of à ſettlement, articles or 
. mſtrutions cannot be given in evidence, unleſs the bill points 
them out, or the ſettlement refers to them. Amb; 14% Jane 


1752. Pritchard v. Quinckant. 2 Vgl. jun, 417. S&P. 
a . 5 


of Winchefter v. 


65. In 


45 


4 


u»»»» 
65. In matters of trade, evidence of the uſage and cuſtom of 
merchants is admiſſible. Amb. 186. Aug. 1753. Elint v. Mac- 

2 * ll. r 
66. Parol evidence admitted to prove the deſtruction and con- 
tents of deeds. Amb. 247» Dec. 17 $4: Saltern v. Melbuifts. - 
67. Legacy to poor difſenting miniſters in any county, not void 
r uncertainty, but evidence admitted to prove who were in- 
_ tended. Amb. 524. Nov. 1765. Waller v. Child. Amb. 175. 
374. 3 YVef- jun. 148. S. P. 3 | 
- -68-.Sentence. in the ecclehaſtical court e direfo, held conch- 
five evidence upon the ſame matter coming on collaterally before 


the eouirt.of Chancery. Amb. 756. 1775. Meadows v. Ducheſs | 


69. The evidence of one witneſs,- corroborated by eircumſtancen, 
though to facts denied by the defendant's anſwer, ſufficient to 
| found a decree. 1 Bro. Cb. Rep. 52. Eaff. 1779. Pember v. Mathers. 

10. Bill to redeem an annaity, ſuggeſting that it was part of 
the agreement that it ſhould be redeemable,. but the agreement 
left out of the deed, on the idea that if inſerted the tranſaction 
would be uſurious, parol evidence rejected, the agreement not 
being charged to be omitted by fraud. 1 Bro. Cb, Rep. 92. Hil, 
1781. Lord lrnham-v. Child: 2 Bro. Cb. Rep. $19. S. P. and 
3 Bro. Cb. Rep. 168. 8. P., aud 1 Ve. jun. 4d. 
71. Parol evidence of an attorney admitted to prove, that a 
party to a ſettlement had notice of a prior incumbrance. 1 Bro. 
Ob. Rep. 340. | W | IV 2 
172. An original letter, ſtamped after production, is evidence. 
2 Bro. Cb. Rep. Hil. 1786. Ford v. Compton. gar 
73+ If the terms of a contract are reduced into writing, the 
paper muſt be ſtamped in order to make it eridence. 2 Bro. Ch. 
Rep. 309. Feb. 1788. Hearne v. James.” SET. 

74. Where a feme covert diſpoſes by will, it is neceſſary to pro- 
duce the probate of ſuch will to juſtify the payment of the mo- 
ney. 2 Bro. Ch. Rep. 391. Cothay v. Sydenham. Th 
75. Duery, Whether the rule has ever been laid down ſo large- 
ly, that a will could not be proved without examining all the 
witnefles, although the practice has been to examine all? 2 Bro. 
Cb. Rep. 504. 4 „5 
76. Parol evidence of a parent's intention, that a portion ſhould 

not be a performance of a legacy. 2 Bro. Ch. Rep. 164519. 
Debeze v. Maim. " | | ; | 4 | 1 

77. Parol cvidence admitted to ſhew that legacies given by a 
| Tecondcodicil were intended as accumulative. 2Bro.Ch. Rep. 521. 

Hil. 1789. Coote v. By. =p | 
178. A compoſition cannot be eſtabliſhed without ſhewing the 
deed by which it was created, or 'proving its exiſtence. 3 Bro. 
Ch. Reb. 217. Feb. 1791. Heathcute v. Mainwaring. 

5 79- Though when a-wife's eſtate is morgaged for the benefit 
of t ie huſband, ſhe has a right to ſtand as creditor-on the huſ- 
band 8 aflets, Jet this may be repelled by evidence to ſhe w her 
N i 7 intention 
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bende 


Ittention!” to the contrary. 3 Bro: Ch. Rep. 201. Hil. 1791. 
Clintom v. Hooper. 1 Veſ. jun. 173. 8. CG. 
80. An order was made on the regiſtrar of an ecclefaſtical 85 
court, to deliver an original will to be produced in Chancery, on 
ng -ſecurity to teturn it. 3 Bro- Ch. Rep. 263. June 1791. 
ves v. Causfield, and 4 Bro. 476. Dec. 1793+ Forder v. Wade. - 
B1. A legatee, having been abroad 26 years, and not having 


been heard of for 25 years laſt paſt, preſumed-to be dead. 3 B.. 


Cb. Rep. 5 10. Faſt. 179% Dixon v. Dixon. 

82. Parol evidence not admiſſible to raiſe an equity, that a penſion 
granted by the crown to the defendant was in truſt for the. plain- 
tiff, againſt the oath of the defendant in his anſwer. 3 Bro. Ch. 
Nep. 577+ | Lady Margaret Fordyce v. Willen., 

32. An abſolute conveyance decreed to be only a ſecurity on 
parol evidence; it being clear, on the; written evidence and the 
accounts of the parties, that the agreement was not what the deed 


| E to be. 7 Ch. Wd. 472" Dee. 1793+ - * 


84. Parol N not admiffible 10 — — e 
before and at the time of ſigning an agreement for a leaſe, that 
the intent of the parties was different from the memorandum, 
though the ſame was written by the leſſee, and the words © α⁴j = 
of all taxes,” the purport of thectavrendie, were omitted in the 


memorandum. 4. Bro. Cb. Rep« 514 Narr 1794. 5 "oe Jun. 


688. S. P. . Jackſon V. Cator. 

gg. Old age is not a ſufficient ground to preſume impoltion. 
1 Fef. jun. 19% Feb. 1789. (Lewis v., Prad. * 
86. A father coming to baſtardize-big-ows. iſſue is, though. Aa 

| tegal, a very EA witgeſs. 1 Pe. A. 15 we rh an- 6 
ders v. 

$7. Evidence admitted to N 2 latent ambiguity i in 2 will, 
as in caſe of manors of the fame name, and where there is an ia 
adequate deſcription of a child, or a legatee ; but not to explain a 
patent ambiguity. 1 Ye. jun. 289. 1790. Baugh v. vos: 
3 Pef. jun. 148. | Abbot v. Moſpe, 8. P. 

88. Agreement for a leaſe of a farm, 3 to 4 con- 
faining the terms, parot evidence to prove which of the clauſes 
in that paper had been ręad at a 1 the parties, re- 
fuſed. | 1 V. jun. 326. May 191. Brodie v. Pal. 

89. A. ſtated by books in evidence for the deſendant to be a 


' merchant abroad, and one witneſs ſwearing he knew bim late a 


merchant abroad, and no evidence of his return, ig fuſſiciently 
proved out of the juriſdiction, and defendant. precluded from op- 
jectiug that he was not a paſty-" 1 Vu. . Feb. . 
Weymouth v. Boyer. | 

90. Where an eſtate is charged with debts and legacies, a.cre- 
ditor by bond is not admiſſible evidence that the legacies are not 
paid 2 Hef. jun. 11. Mich. 1993. Jen, ROY 808 
Cb. Ca. 11. & . 


* ; | _ 


r 


91. An attorney thay be called to diſcloſe what paſſed at the 
execution of a deed, as u witneſd, or as to — ſent by his client 
to put a judgment in execution; that is an act: but he is not to 

_ -diſclofe private converſation, as to the reaſons for executing the 
. deed ; and the depoſitions were referred to the Maſter to ſee what 


part came to the knowledge of the witneſs, as confidential attor- 
ney; that it might de ſupprefſed. 2 V. jun. 189. June 1793. 


Sandford v. Remington. 
92. Evidence to prove the intention of to a ſettlement 
refuſed. 2 V jun. 415% Brydger vi 5 of Chandes: 
93. e ee or his care: that is equivalent to a 
| jo ee e og rg wor iſhble as to the 
reſidue. 2 Ye. fun. 473- Aug. 194. Clennill v. Lewithwaite, 
 Thurnton v. Tracy, ,. fun. 22. White v. Evans, S. P. 
. No parol evidence of an intention afterwards to give an 
executor the refidue will de ſufficientz it eau only be to ſhew 
wn was intended at the time lie ves made executor; Bid. 
935, Evidence of converſations with the perſon who drew the 
will to ſhew the"reftatrix had no other real eſtate, rejected. 
2 Ye. jun: 389. 1795. Stande v. Standers: | | 
Pg 5 2 i in an agreement refuſcd> 3 Veſ. 
fan. 34. Feb. 1796. Pym v; Blackbut i, 
P. Proviſion by will increaſed upon evitence of the teſtator's 
requeſt to the executor aud refiduary legatee, and his promiſe, 
upon which the teſtator refaſed to make a new will. 3 Ve. jun. 
152. = 1796, Baro v. Greenouyb: | 
98. Teſtator gave a ſar, part of his J. per cent. Bank Annui- 


tles, to his wife for life, and after her deceafe to ſeveral relations: - 


_ Bvidence was admitted, that he had no fach Rock at the date of 
the will, having previouſly ſold it all, and inveſted the produce 
in Long Annuities, and to ſhew the cauſe of the miftake. 3 //; 
Jun. 306. Feb. 1797. Selbe v. Milan | 

9 Accounts in the teſtatot's hand writing were admitted as 
evidence of the circomſtances, under which he made his will 

but not to explain it. 2 V% jun. 516, Aug. 179. 

Foy r_ 8 of = pore not to revoke a will, re - 
1 3 Pg jun. 656. | 1798. Cave v. Holford: 

101. The ſtatute of frauds re- — not that a truſt ſhall be 

created by writing, bat that it ſhaſl de proved by writing ; which 
may be ſabſequent'to the commencement of it. 3 Veſ. jun. 696. 
© March 1798. Fafter v. Hal, and $ Voſ. jun. 308. 8. . 


102. When letters are to raife à truſt, there muſt be demon- 


flration that they relate to the jubject. Hbid. 768. | 
10g. A referetiee under the ſtat. ) G. 2. c. 20. muſt proceed 
upon admiſſion of the principal and intereſt due upon the mort- 
Page y and the Maſter cannot admit evidence. 4 e jun- 105, 

Ju 1798. Hewſon v. Hewſon. W 9 1 
04. Surrender by a mortgagee of copybolds to the uſe of his 
will, is no proof that he conſidered it irredeemable. 4 Vi. jun. 

18 March 1799. Hardy v. Reeves. ö 

| | 3 105. There 


is a \ 
letter 


Hale, 


"= 


the te 
evide! 


Smyt/ 
11 


can b 


» 11. 


bearing; 
165: Thete were two inconbſtent wills; and a codicil refer- 
ring to the fyſt by date, as the laſt will ; the intermediate will is 
cancelled, and evidence of miſtake cannot be admitted. 4 Yef. __ 
jun. 616. May 1799. Croſbie v. Macdoual, 
105. Evidence” of intention, and miſtske as to the fund re- 
jected. 4 /e, jun. 67 June 199g. Chambers v. Minchin. 
107, Where parol evidence between the executor and next of 
kin, as to the undiſpoſed of reſidue, is admitted. 4 Ve jun. 
730. Juiy 1799. Dicks v. Lambert. | N 
tog. Upon a legacy to the wife of the teſtator, by the deſcription 
of his chafle wife; evidence of her incontinence not” admiſlible, 


4 Ve. jun. 809. + 


10g. A ſubſequent marriage and the birth of a child revoke a 
will. Qiery as to the propriety of admitting evidence againſt the 
preſumption. 4 Yef. jun. 848. Fuly 1799. 8 3 

110. Parol evidence of an intention to ſatisfy a legacy cannot 


be admitted originally, as it may where it is introduced to repel 


© 


Banker. | | 1 

111. Whether a partnerſhip ſubſiſted in the trade of a colliery, 
is a fact to be tried by evidence, and evidence from books and 
97 was admitted. 5 Veſ. jun. 308: March 1800. Fer v. 
112. Parol evidence of a declaration in converſation that a le- 
gatee ſhould have his legacy diſcharged of debts due from him to 
the teſtator, was produced; but the court ſeemed to rely on the 
N N in writing. 5 Ye. jun. 341. March 1800. Eden v. 

m * * . " : ", . . 

. Whether parol evidence of the intention of the teſtator 
can be read originally in oppoſition to a claim of double legacies, 
Ruere. 1770 un. 369. Oforne v Dule of Leeds. 6 
114. The evidence of a ſubſcribing witneſs to a will, diſpoſing 
of real eſtate, diſpenſed with, he being abroad 5 of: jan. 404. 


1 


May 1800. Lord Carrington v. Payne. 


115. A partnerſhip cannot be eſtabliſhed by the evidence of 


partners, and their private communications. The fact muſt be 
proved niunde. For want of ſuch proof a commiſſion againſt the 
oftenſible partners. was ſuſtained, - 5 Yeſ. Jun. 424. June 1800. 
Ex parte Benfield. - n 7 

116, Declarations of a party to a deed previous to the execu- 
tion, admitted in ſupport of the deed-againſt imputation of fraud. 
Declarations ſubſequent impeaching the deed were rejected. 
5 Vef. jun. 700. Der. 1800. Conolly v. Lord Howe. 

117. Evidence that an appointment was improperly obtained, 
being executed by a will regularly proved, was rejected. 5 Fef. 
jun. 849. March 1801. Kemp v. Kemp. | © 


Vide Depofitione—Deviſe (G. a. 2) Evidence Interrogatories —= 
Contruct, and other proper titles. . 


+ \ 


5 Þearing. | 
(D) What may be read, by whom. 


1. THE court will allow the proving of exhibits vivd voce at the 
hearing, but not to let in other examinations, and this only 
on the application of the party, who is to make uſe of them, but 
no inſtance where it is allowed on the application of the contrary 
party. 1 Ath. 444. May 1737. Graves v. Budget. A 
2. Where a perſon has been examined in Chancery, in a cauſe 
at law between the ſame parties, his depoſition may be uſed in 
evidence. -1 Ath. 445. afl. 1737. Fry v. Word. 3 
3. The anſwer of a defendant, who had been alſo defendant in 
another cauſ;, wherein he admitted a deed to have been 'exe- 
cuted, but as to the uſes, he referred to ſuch proof as the plain- 
tiff might be able to make; it was objected, that being an anſwer 
in another cauſe not then at hearing, it could be read only as col- 
lateral evidence, not as a judicial confeſſion ; and that, to let in 
any kind of collateral evidence, there ſhould be ſome proof of the 
deed; the Chancellor doubted, yet ordered it to be read, yet ſub- 
ject to be concluſive or not. 1 Ye. 388. Feb. 1750. Whitfield 
V. Fauſſet. | | g 
4. At law a plaintiff cannot examine a defendant as a plaintiff 
in equity may if there is no material evidence againft that de- 
fendant, and he is not intereſted. 2 J. 222. March 1750. 
- Dixon v. Parker. | : 3 
5. Depoſitions of a co-defendant read, where there was no 
material evidence againſt him, and no decree. 2/2. 224. Dixon 
v. Parker. March 1750. 6s WES! 
6. A co-defendant may read evidence proved by the plaintiff. 
2 Veſ. 623. July 1775. Walker v. Preſwick. OY 
7. Truſtee plaintiff in a bill to have directions of the court 
may be examined for one of the defendants. Amb. 393. Feb. 
1761. Armiter v. Swanton. r | 
8. On a re-hearing the appellant may be let into new evidence, 
Which was not read at the original hearing, provided he will 
give 25 his depoſit. 2 Athk. 408. OF. 1742. Hedges v. Car- 


9. Decree where the preſent plaintiffs and defendants were 
parties read, though not. concluſive evidence. 2 ef. go, Dec. 
1753. Aftew v. Poultercr Company. 

10. Where a cauſe ſtands over to add parties, and on amend- 
ment publication is open, all the, parties may enter into a new 
examination, and the new examination read againſt another de- 
| fendant, 2 Ye: 924, Fuly 1754. Archer v. Pope. 


4 ”Y 


$1 


85 (E) What may be read. Deponents intereſted. uv 2 


— — 


* A WITNESS, if intereſted, muſt produce a releaſe before 
© * he can gie evidence: 2 Ath. ts. Mich. 1737. Anon. 
2. Where a witneſs is under the neceſlity of excalpating her 
own charaQter firſt, no tegard ought to be paid to her evidence; 
_ to fancy conduct of othets. 2 Att. 97. Dec. 1746. Wathyns v. 
' atRyns. | ' 
3. In caſe of fraud, the evidence of the perſon who joined in 
granting away her eſtate was admitted, though it invalidated her 
right to it. 2 Ah. 226. Dec. 174t. Man v. Ward. | 
4. A perſon made a defendant for fotm ſake; may, in equity; 


be examined, ſaving juſt exceptions; ſo a truſtee may be exa- 
mined. Ibid. ©. | ba: 
5. The father of H., the plaintiff in the original cauſe, exa- 


mined H. to the merits: after his father's-death he brought a bill 


bf revivot, and became a party intereſted: this does not diſqua- 
lify an from being a witneſs, 2 th. 615. Fuly 1743. Hand 
v. and. | | 9 ; 
5. On a bill brought agairiſt an executor to account for aſſets, 


the evidence of a co-executor, which tended tv increaſe the teſ- 
tator's eſtate, was not allowed, as it was ſwearing for his own 


benefit. 3 Ath. 95. July 1744. Mabank v. Metcalfe: 


7. Depoſitions of a defendant may be read for the plaintiff; 
but if a defendant may, by poſſibility only, be liable to coſts, this is 
a reaſon for refuſing ts evidence. 3 Att. 401. Dec. 1746. Bar- 
tet v. Umfreville. | e L | 

8. If a perſon will ſo act as to make himſelf a proper party to 


4 cauſe, and liable primd facie to coſts, though he was the only 
| perſon preſent at the agreement, he cannot be admitted. Bid. 


9. Ihe aſfignees uhdet à commiſſion of bankruptcy brought 2 
bill to ſet aſide an aſſignment of-an annüity from the bankrupt to 
M., as being made for no conſide fation, and as evidence of the 


fraud offered to read the examination of M.'s attorney, taken be- 


fore the commiſſioners, the court would not admit it, "unleſs, he 
had been examined in chief in the cauſe. But as M., by his an- 


ſwer, ſet up a different right to the annuity from what he had 


done in his examination befote the commiſſioners, the latter was 


read to ſhew the uncertainty. 3 At 415. Hamend v. Myers, 
Feb. 1746. or ; 


10. A truſtee is confidered in this court as having no intereſt at 
all, and is examined by order every day; but an executor or ad- 


miniſtrator in truſt have been determined not to be capable of 


proper bia to his mind, 


being examined ; the ground of this diſtinction is, that an exe- 
cutor is anſwerable for devaſfavits, &c. which may give an im- 
* poſſibility of E 

2 | 5 | 


5 'Hearing. 
has induced this court to reject him as a witneſs. 3 4th. 604. 


Fatherby v. Pate. Feb. 1747. 
11. The bill charged that the adminiſtrator durante minore ætate 


had not accounted and delivered over the aſſets received to the 
executor, who by anſwer, inſtead of inſiſting that he had ac- 


counted, ſubmitted to pay, which made him an incompetent 
12. Witveſs indifferent when examined, though intereſted af. 
terwards, his depoſitiens read. 2 Ye; 42. Glyn v. Bank of Eng- 
land. Nov. 17509. ._ | SH 3 
13. Shop books in teſtator's hand- writing no evidence. Bid. 
14. Quære where a witneſs to a will was a creditor of the teſ- 
tator. 1 Yef. 503, Price v. Lloyd. July 1750. | 
16. Depoſition of one defendant not read for another, as being 
concerned in intereſt, and as a decree might be againſt him. 2 Ve. 


219. Dixon v. Parker. March 1750. 


16. On * to competency, it is never read; if to credit 


only, it may be read. 2 Vc 220. Bid. 
17. Depoſitions of a co-defendant read, where there was no 
material evidence againſt him, and no decree. 2 VJ. 224. Did. 
12. Defendant, by examining witnefſes, has adjudged himſelf 
intereſted; yet the depoſitions may be read, if there be no collu- 
fion with the plaintiff. Ibid. | vo 
19. A man's own entry in a book of account is allowed as evi- 
dence on inquiry before the Maſter, where all papers, Oc. are to 
de produced, not as evidence of the demand, but as a claim in his 
lifetime. 2 J. 54. Nov. 1754. Lefebure v. Worden. 


20. The evidence of a co-defendant particeps froudis, and in- 


2 not allowed. 2 Yef. 629. Fuly 1755. Bridgman v. 
21. Where it is the evidence of an attorney or truſtee, the ob- 
jection goes to his credit only. id. | | 
22. A father having impoſed upon a truſtee in a ſettlement to 
give his conſent to the execution of a power on a bill brought 
to ſet it alide, che truſtees were admitted to prove the impoſition, 
but the father was not, to clear himſelf. Amb. 272. May 1755. 


- Scroggs v. Scroggs. | 


223. Defendant examined as a witneſs for plaintiff in a matter 


in which he is not intereſted 3 the plaintiff may have a decree 
e as to other matters. Amb. 583. 1731. Nightingale 
v. Voda, bo 8 

24. Depoſition of a truſtee admitted to be read as to the quan- 


tum of truſt- money in her hands, which was given by a teſta- 
mentary ſchedule to her daughter, under circumſtances which 


were held to go to her credit, but not to her competency. Am. 


392. July 173. Downing v. Townſend, 
of. Bhs Lee cannot be examined to diſprove tlie fraud, 


- 


„„ 


. 8 ME . 
. 3 7 26. Evi- 


Hearing. $3 
26. Evidence of a bankrupt having had his allowance and cer- | 
tiſicate allowed, in regard to the terms on which a leaſe had been 
2 by him. 1 Bre. Ch. Ca. 269. Ea. 1783. Ruſſell v. 
ell. | | 
| 1 A witneſs competent who can recover nothing in the ſuit, 
1Pef. jun. 61. Craven v. Tickell. 4 Dec. 1789. 21 = 
28. Witneſs, had been examined, and, upon ſuſpicion of his 
being intereſted, an iſſue was ditected to difcover his intereſt, and 
it was thought that the court might have ordered an interrogatory 
to be exhibited in the nature of a voir dire. 3 Bro. Ch, Ca. 228, 
1791. Stakes v. Mac Merril. ; wy L 
29. Where an eſtate is charged with debts and legacies, a cre- 
ditor by bond is not admiſſible evidence that the legacies are not 
paid. 4 Bro. Ch. Ca. 115, Mich. 1792. Jones v. Tuberville. 
2 Veſ. jun. 11. S. C. 85 en | 
30. What one defendant ſaid, on application for payment of a 
legacy, to which ſhe was not liable, not evidence 2gainſt other 
defendants, where eſtates were charged with it. Bid. . 
31. Witneſs to a will not intereſted, at the execution, or death 
of the teſtator, is competent, though intereſted at his examina» 
tion. 2 Ve. fun. 635. July 1795. Biograve v. Winder. 


(G) What muſt be pleaded, or may be rejected at . 
> the Hearing. erer Fo 
A Stated by books in evidence for the defendant to be a 
* merchant abroad, and one witneſs ſwearing he knew him 
late a merchant abroad, and no evidence of his return, TR 
proved out of the juriſdition, as would be preſumed at law, 
* defendant precluded from objecting that he was not a party. 


1 Ve. jun. 416. Weymouth v. Boyer. Feb. 1792. 
* Vide Pla. 


: 


* 


* 1 — * - w_- 


— * 2 — — _ 


(B. 2) Charged, in what Caſes, and how. . 


1. JF A., ſeiſed in fee of lands, poſſeſſed of pefſonal eſtate, gives 

all his worldly goods to his wife, and then deviſes the lands 
to her for life, then to R, his ſon and his heirs, and gives M. his 
daughter 1504, to be paid her in twelve months after R. ſhall 
come to enjuy the premiſes. and if R. dies before his mother, 


then H, another ſon, comiug to the poſſeſſion thereof, and ſur- 
E 3 viving 


14 


ſelf for life, on his wife for life, remainder to t 


broken, and it is <quitable aſſets. 


the mortgaged eſtate in fee deviſed to A. the wife. 2 
ich. 1743. Galton v. Hancock. 427-434, S. Cf 


14V n. 250. 


— 


1 peir. 


viving his mother, ſhall pay M. 200/.: this charges the real eſtate 
only and ſhall be paid by the heir claiming under the deviſeg 


and heir at law of the teſtator. 1 fil. 573. Mich. 1738. 
ye Leigh. 


A man cannot by any form of conyeyance raiſe a ſee ſimple 


2. 


Miles 


to his own right heirs, by the name of heirs, as a purchaſe, ſo as 


to prevent the reveiſion from'being aflets to 


2 Ath, 57. 08. 740. : 
. George Ward, having power to charge his eſtate with 2 


Godolphin v. Abingdon. 


fatisfy the ſon's debts, 


ooo , 


by his will gives 500/. a- piece to his two (iſters, and dies indebted 
to the plaintitfs : this 2900/. is the perſonal eſtite of George Ward, 


and. liable to his debts, 


Ward. | 
4. Thomas Delahay, on his marriage, fettled his eſtate on him- 


2 Ath. 192. April 1741. Bainton v. 


tees to preſerve 


contingent remainders, remainder to his firſt and every ſon in 


tail male,. remainder to himſelf in fee. 


A ſon is born ; the father 


dies indebted by bond; the ſon afterwards dies without iſſue; 
but by his will deyiſes the eſtate to the defendant in fee t the re- 


verſion being come into 
debts 2 Att. 204. 


Trin. 1741, MKinnafton v. Clark. 


poſſeſſion, was afſ-ts to pay the father's 


5. A deviſe of an eſtate charged with the payment of debts to 
' a collateral relation, being a deviſe to a ſtranger, the deſcent is 


A mere truſt eſtate deſcend- 


ing upon an heir at law, is legal aſſets. P/unket v. Penſon. April 


2742 
; 6. 


It 


2 Aik. 29 


a man (ied in fee of an eſtate, having borrowed money, 

ires bond for it, and afterwards a martgage on it, and afterwards 
by will deviſcs the eſtate in fee ſo mortgaged, and alfo an eſtate 
for life to A. his wife, add makes her fole executrix, and after 
making his will, purchaſes, at two different times, the reverſion 
in fee of the-lifehold eſtate, and dies without altering his will i the 
, lifehold eſtate, and the reverſion of it, ſo purchaſed, ſhall deſcend 
to the heir at law; but it ſhall be liable as real aſſets to exonerate 


(1) Bound. In what Caſes. 


Ath. 424, 


1. JF A., and B. his wife, ſeiſed in right of B. of lands in D., 
held by leaſe for three lives, and ſeiſed of the inheritance 

in fee, expectant upon the death of Bs grandmother and mother 

of a manor and lands in L., mortgage the lands in D. for 1000ʃ., 
and then the manor, c. in L. for 800/;, and then, on borrowing 
200. more, ſubject both to the payment of the three ſums ;z and be- 
fore payment A. dies and B. becomes ſolely ſeiſed, and borrows 

£400. 6d., which, with 1 1 59/. 195. 6d. intereſt, makes up 2400/.; and 

pay indorſement on the ſecond mortgage makes both ſubject there- 


to; and then agrees with C. that for 22600. 10s. ſhe ſhall-convey 


to 
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Heir. 


to him and his heirs the eſtate in L., ſubject to the two lives, the 
money to be applied in drſcharge of the mortgage, and that the 
leaſe ſhould be-renewed, and a third life. (C.s ſon) added, and 
then C. to lend her 1600/. to pay the reſidue of the mortgage, the 


Ane, and her debts, and C. pays 100/., and the grandmother dy- 


ing, C. agrees to pay 146/. more, and pays ſeveral other ſums in 
part, and the leaſe is renewed and the fine paid, and C. takes 
notes and a bond for the ſums advanced till the agreement ſhall 
be completed, and before that B. dies inteſtate : On a bill by her 
adminiſtrator, for himſelf and the creditors of C., admitting the 
facts, the agreement ſhall be carried into execution agaioſt the 
heir at law. 3 Ath. 1. Mich. 1743. Lacon v. Mertins... 

2. A. conceiving himſelf entitled to a copyhold, was admitted, 


and ſold it; it afterwards deſcended to him; he died without 


3 the gay ere This is a perſonal y. ity, and does 
not ind his heir. mb, I „11. 422060. 2. Morſe v. 
oi wakes gion portions ae 
3. Truſt-term in a will to raiſe out of a real eſtate ſeveral ſums, 
of which ſome were ſecured by the teſtator's bond and chvenant, 
the intention being to give them as portions out of the land, 

as debts or legacies, the perſonal eſtate not applicable. 3 2 
Jun. 475. 1797. Read v. Litchfield. - | . 


| Vide (B. 2). 


(K. 2) Pleadings in Actions againſt him. 14Vis. 2617. 


EBT againſt an heir; the defendant pleaded views fer 4 
feent, except a meſſuage or dwelling- houſe with the appur- 


tenances, and alſo a certain windmill with the appurtenances ; 


which ſaid premiſes were ſubje& and liable to the payment and 
ſatisfaction of a certain ſum of money, laid out and expended by 


the defendant, fince the death of the anceſtor, for, in, and about 


the repairs of the windmill, with the appurtenances, over and 


beyond the amount of the rents, iſſues, and profits thereof: This 


plea was ruled ill on general demurrer.  Shetelworth v. Neville, 


Mich. 27 Geo. 3. B. R. 1 Durnf. & Raff Rop. 454. 


in a Sale. 


TI court will not declare a will well proved, where the heir 


at law is not before-the court, though he cannot be found ; 


but it will decree a ale, 2 Ath, 120, Hil. 1746. French v. 


Barrow. 


Fide tile Deviſe (S. C.), and the caſes there cited. |. 


E 4 


55 


(Q.3) Where the Heir ſhall be compelled 0 join FEED 


s 


_ n4Vin. 296. 
—— 


pelt. 
e) Favored. In general. 


1 4 Scifed in fee; deviſes his lende and tenemente in B. to 
A truſtees, to apply part of the rents to charitable uſes, 


The teſtator dies; the church of B. becomes void; the heir at 


hw ſhall preſent. Meuſty r. Langham. Mieh. 173 5. Co. Temp. 
Talb. 142. : 76007 ieee | 
"26 The freehold deſcending on the heir, an executor cannot 
enter to take away fixtures without being a treſpaſſer. Ex parte 


| Quin , 1 Ath, 4). Aug. 1950. 


3. Teſtator deviſed all his lands to T.C, and J. P., and their 
Heirs in truſt, that they ſhould felt his lands in —, and out of 
the purchaſe · money pay his debts ; and as to the reſt, in truſt, to 
Feceive the rents and to make leaſes for 9y-years, determinable, 
c. and there with to pay his debts and legacies, and then to the 


uſe of J. A., wife of C. A., for life ; remainder to the iſſue male 


and female of her body; and makes the truſtees executors : he 


| Jikewife gives à legacy of 500. to his nephew Thomas Prouye, to 


-2Ath. 5329: Ju 


be paid at 21 or marriage, who died. before 21. The perfonal 
eſtate, of the value of 5oo/.; and the lands in , were not ſuffi- 
cient to pay the debts, Bill by the adminiſtrator of Thomas 
Prowſe to have the 5004. raiſed, which the court refuſed. Prow/e 

v. Abingdon, 1 Att. 482. Eaſt. 1738. e 
4. Every heir at law has a right to inquire by what means and 
by what deed he has been diſinherited. Harriſon v. Southcote, 
by 1741s. 1 


8 An heir, before he has eſtabliſhed bis title at law. may come 


here to remove terms ont of the way, which would prevent his 
recovering there, and may alſo have production and inſpection of 
derdb und writings, Aid 6 

56. 10,000/, charged by Lord Bingley on a term of 1000 years 


| hall not be paid off out of his perſonal eſtate z but the land on 


Wbich it is charged ſhall bear the burthen. Burgoigne v. Fox, 
4 Ai 575, May 1738. | 


4 
7. An heir at law does not want an expreſs intention to take by 


a will, though it is otherwiſe with regard to a deed, Lid v. Spil. 


det, 2 Ath. 151, 


March 1740. 


. "if * man eifed it fee of Al. directs that itfhall be exchonged 
for B., and deviſes it to truſtees for that purpoſe, and to permit 


his wife to enjoy A. till the exchange, and then to ſettle B. on 


His wife for life, with remainders to the ſame perſons to whom 
he had limited other manors by his will, whereby be has deviſed 
all-his real eſtates to truſtees, and the exchange cannot be made; 
the heir at law of the teſtator, and of the ſurviving truſtee for A., 
ſhall not have 4, ; but the perſon entitled under the will to the 
other manors Thall have it. 2 Al. 366, Trin. 1742. Earl of 
Coventry v. Coventry, | | Fs | 


„ | 9. In 


— 
= 


- 
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1742. 


otherwiſe be 


* * * 
* 
N * 


9. In exchanges it is not clear on an alienation by SEE 


and an eviction, whether the heir or the alienee ſhoul ry; 


2 Ath. 369. Juhy 1742. 


10. If a perſon incapable of manzging his affairs, and who is 


afterwards found a lunatic, at that time lays out part of his per- 


ſonal eſtate in the purchaſe of land, with the approbation of his 
only ſon, the purchaſe ſhall ſtand; for the court will give the 
turn of the ſcale in favour of the heir at law. 2 Atk. 412. Mich. 
Sergeſon v. Sealey. | 
11. If money be fettled to be laid ont in land, and afterwards 
all the parties intereſted agree, that if A. dies before it is ſo in- 
veſted, then it ſhall go to them, and their executors and admi- 


niſtrators, according to their reſpective intereſts, and one of the 


parties dies before A., it hall go to the heir, and not to the exe- 
cutor. 2 Ath. 452. Mich. 1742. Oldham v. Hughes. 1 


132. On a bill to eſtabliſh a will againſt an heir at law, though 


he makes default, the proofs muſt be read; for the will cannot 
ved. 3 Att. 25. Feb. 1743. Vell v. Litcat, 
13. But where there is a truſt of money clearly intended to be 
conſidered as money, though afterwards there is a power given 
to the truſtees. to lay it out in land, yet if it is not done, it ſhall 
not be conſidered as land, nor 80 to the heir. 3 Att. 212. Hil. 
1744. Stamper v. Miller. | | | 
14. If a man, by atticles before marriage, covenant to ſettle 
lands, or a rent-charge thereout, of 4o/. per ann., on truſtees to 


the uſe of himſelf for life, then to the wife for life in bar of 


dower, remainder to the heirs of their bodies, and he has then 


no real eſtate, but purchaſes afterwards one of g/l. in A. and an- 


in poſſeſſion ſhall go to the heir at law. 3 Ath. 323. 
Deacon v. Smith. | | 


other of 401. in B., ſubje& to an eſtate for life to another in an 
undivided moiety, the lands in A. and the moiety in poſſeſſion of 
thoſe in B. ſhall be conſidered as purchaſed in performance of the 
covenant, and go towards the widow's jointure, the moiety 


15. IT A., by articles before marriage with B., covenants to lay 
out 2000“. in land, and to ſettle on A. for life, B. for life, then 
to truſtees to fell and divide the money among the children of 


the marriage, to ſons at 21, daughters at 21 or marriage, pro- 


vided no ſale be made till one of the ſhares become payable; and 
lands are purchaſed, part before and part after A. s death. C., 
the only child, attains 21 in B.'s lifetime, but never applies for a 
ſale, nor are the lands conveyed to her, but ſhe lets leaſes of 


them, reſerving rent to her and her heirs; B. dies; C. dies in- 


teſtate ; the lands ſhall go to the heir at law. 3 Att, 680, Hil. 


1747. "Crabtree'v. Bromble, 


16. If a man deviſes a legacy out of his land to his heir at law, 


and the land to another; and the will is not well executed ac- 


cording to the ſtatute of frauds for the real eſtate; the court will 
not compel the heir at law, upon accepting the legacy. to give up 
the land. 3 Att. 695. 1740. Herle v. Greenbunk. 1 Jg. 298. 8. C. 


17. If 


not 
1746. ; 


37 
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17. If a man gives legacies to his executors, and a-copyhold to . 
42 paying bis executors 1000/. and gives Ne reſidue of his e 

| eſtate to a charity ; this 1000/. is a charge on real eſtate, there- not 
f — fore void by the ſtatute of Mortmain, and the deviſee cannot con 
take without forming the condition; therefore the 1000/. of k 
hall go to the heir, 1 V. 108. Trin. 1148. Arnold v. Chap» 453 
Nan. * : e 2 

18. Where à man, by will, directs his real eſtate to be ſold, the 
and the produce, together with his perſonal, to pay debts and Ar 

legacies, and one of the legacies is void by law, or lapſes, it goes I fink 
to the reſiduary legatee, and not to the heir at law. 1 Ye: 320. ſam 
ab. 1745. Durour v. Motteux. LOG tn v. # 
19. Where an heir at law, by his anſwer to a bill brought to 2 
eſtabliſh a will, admits it to be duly executed, and to the purport thai 
ab ſet forth in the bill, his ſaying at the cloſe of bis anſwer that coft 
he is heir at law-to the teſtator is not enqugh to entitle him to an 178 

inſpection of the deeds, even if he had pointed out what the 3 
deeds were he wanted to inſpect, and the ſubſtance of them, |. prde 
which was not the caſe, Potter. v. Potter, 3 Ath. 719. 1 V. Ht” 

274. 8. C. July 1749  _ 5 . ton, 

20. A copyhold tenement intailed being burnt, a collection in 3 

briefs to rebuild was paid to the guardian of the tenant in tail, and 
who dies under age, without its being ſo applied ; the clajmants ther 

FA under the intail are entitled to the money, and not the perſonal ſubj 
| f _ repreſentative. Rook v. Warth, 1 Ve. 460. May 1750. ; chil 
8 | 21. Books are not heir looms, but the property of the firſt taker brot 
_ tenant in tail. 2 Ve. 121. January 1750. 'of Bridgwater liab 
F. Egerton. . | eſta 
22. Heir general, or by cuſtom, not diſinherited by implication. _ y. C 

| Byas v. Byas, 2 Ve. 165. 1750. Fo 19 3 
23. An heir muſt recover at /aw againſt deviſee. Knight v. gaci 
 Dupleſſis. „ Ve. 362. July 1751. | bye f eſta 
224. Bill by a diſinherited heir diſmiſſed without coſts. Leman 48 

V, Allie. Jan. 1753 Amb. 163. ' 1 | "3 3 

235. Money left by will to be laid out in land, the truſtee being are 
entitled to the money, lays part of it out in a purchaſe, but after- per! 

. wards diſcharges that eſtate. of the truſt; and, making his will, 1 

gives generally, without taking notice of this money, his real and elf: 

| E eſtate to A., who afterwards makes bis will, and gives the 
8 is real eſtate to B., and his perſonal eſtate to C. The truſt- 3 

ö money paſſes as perſonal eſtate. Pulteney v. Earl of Darlington, Ars 3 
1 Bro, Ch. Rep, 223. 1783. We”; ia 
| 2806. Teſtator gives legacies, to be raiſed by the means after its 
pointed out ; then directs an eſtate to be purchaſed, a ſum to be been 

raiſed for maintenance, and the reſidue of the rents to be applied ta the 
raiſe the legacies : and in default * eſtate liable. The le- de! 
_ gacies are not perſonal, but a charge on the real eſtate; and one lane 

of the legatees dying an infant, the legacy ſhall not be raiſed for 7 

the adminiſtrator, 3 Bro. Ch, Ca. 108. July 1790, Harriſon 3 
v. Nayler, DEN: 3 28 183 She 


27. The 


* 


' eftate ſhall not 


Þeir, B 
25. The Chancellor in this cauſe thought that he had authority 


to order timber decaying on a lunatic's eſtate. to be cut; but did 
not abſolutely decide the point, or whether the produce ſhould be 
conſidered as real, or perſonal eſtate, and go to the heir, or next 


of kin. Ex parte Bromfield, 3 Bra. Ch. Rep. 5 10. 1 Vef. jun, 
453. 8. C. Hall. 1792, > | 

28.. Teſtator contracts for a. particular eſtate, but dies before 
the purchaſe is completed ; afterwards, from the ſtate of his af- 
fairs, the contract is diſſolved: yet the purchaſe-money ſhall not 


- ſink into his perſonal eſtate, but be laid out in other lands to the 


ſame uſes as he had deviſed the land contracted for. Whitaker 
v. Whitaker, 4 Bro. Ch. Rep. 31. July 1792. | 
29. When an heir at law is brought by order before the court, 
thdugh there. be no reſulting/truſt in his favour, he ſhall have his 
colts. Attorney General v. rdaſhers Company, 4 Bro. Ch. Rep. 
178. Hil. 1793. RE 8 8 
30. Timber-tclled on a lunatic's eſtate, by the committee, by 


order of the court, the produce is the perſonal eſtate of the lu- 


natic. Bill by the heir at law diſmiſſed. Oxendoz v. Lord Comp- 
ton, 4 Bro Ch. Rep. 397. 2 . jun. 6g. S. C. Juiy 1793 

31. A., entitled to a ſum of money ſecured by a truſt term, 
and alſo, to another ſum of money under a covenant in her fa- 
ther's ſettlement to convey to the uſe of his eldeſt ſon in fee, 
ſubject ro ſuch ſecond ſum as an additional proviſion for youn 

children; dies before either of the ſums was raiſed, leaving = 
brother, a lunatic, her ſole next of kin, and entitled to the eſtates 


liable to the two ſums; he dics, and held that his heir takes the 


eſtates diſcharged. 2 Ve.. jun. 261. Fuly 1793. Lord Compton 
v. Oxendon, | ; 
32. Teſtatrix, having given rea} and perſonal eſtate to pay le- 
gacies, and the perſonal being ſufficient to pay them, the real 

be ſold for the next of kin. Chitty v. Parker, 
4 Bro. Ch. Rep, 411. 2 V,. jun. 271, 8. C. Ju 1793. 

33. As between real and perſonal repreſentatives, their rights 
are purely Joel s and neither has any equity to convert the pro- 
perty, Walter v. Denne, 2 Veſ. jun. 176. May 1793. | 

34. An heir is excluded only by teſtator's giving to ſomebod 
ell; : for the heir will take what is not diſpoſed of, even againſt 
Habergbam v. 


8 


ie teſtator's intention, 2 /. jun. 225. 1793+ 


Vincent. 50 


35. Perſonal eſtate under marriage articles was to be inveſted 
in land, or government or other ſecurities ; the court, finding it in 
its original ſtate, conliders it as perſonal; but part of it having 
been laid out in land, which was ſettled and afterwards ſold, and 
the produce inveſted in ſtock till a proper purchaſe of land could 
be found to be ſettled to the ſame uſes, that was conſidered as 
land. Briftow v. Warde, 2 Vef. jun. 336. June 1794- 

36. Land deviſed to be fold ;_ the produce to be applied as 


after mentioned: if no diſpoſition is made, the heir ſhall take, 
37 Tekator 


Sheldon v. Barnes, 2 Ve. jun. 447. Aug. 1794. 


$9 


* 
- 
- 
- 
60 F 
: 


\ 


-deceafe, to apply the ſaid rents and 


- annuities to be poſſeſſed of all the 
"Laid tolls during the remainder of the term for the uſe of the 


Heir. 
37. Teſtator gave real eſtates to be ſold, and the produce to 
be conſidered as part of his perſonal eſtate ; and thereout and out 
of his perſonal cſtate gave legacies to the next of kin, heir and 
others: he gave other cſtates to be fold, and the produce to be 
conſidered from thenceforth as other part of his ſaid perſonal 
eſtate, and to be diſpoſed of in manner following : he then gave 
legacies and ſome eſtates ſpecifically, and other legacies out of 
his ſaid truſt-monies and perſonal eſtate; and gave his executor 
1000“. to be diſpoſed of according to any inflrufions he might 
leave in writing, and gave all the refidue of his goods and chat- 


tels, perſonal eſtate and effects whatſoever, ſubje to debts, le- 


cies, e. No inſtructions being found, the heir held entitled to 
the 10000. Collins v. Wakeman, 2 Vef. jun. 683. Fuly 1795. 
38. By ſettlement on marriage, reciting an intention to pro- 
vide for the wife and children, certain tolls were granted for the 
remainder of the grantor's term, in truſt to raiſe an annuity for 
the lives of the wife and her mother and the ſurvivor ; then re- 
citing that the remainder of the term might expire in the life 
the wife or her children, therefore, to make a proviſion for her 
and her children by the then or any future huſband, the truſtees 
ſhould be poſſeſſed of the ſaid tolls for the remainder of the ſaid 
term, upon truſt to raiſe, after the deaths of the grantor and the 
mother of the wife, 100/. annually, to be placed out in the pur- 
chaſe of freehold lands or hereditaments, or leaſehold eſtates for 


two or three lives, as often as a competent ſum ſhould be raiſed 


for that purpoſe; and, until convenient purchaſes ſhould offer, to 
be inveſted upon government ſecurities upon truſt; in caſe the 
wife ſhould ſurvive the term, to pay the rents and profits of ſuch 
eſtate or eſtates ſo to be purchaſed, or the intereſt, produce, and 
ofits to arife from the money ſo intended to be placed out, until 
fuch purchaſe ſhould be made, to the wife for life: and, after her 
profi is, or intereſt-money, 

towards the ſupport and maintenance of ſuch child and children 
of her as ſhould be living at her death, till the youngeſt ſhould be 


213 and then to be poſſeſſed of ſych eſtates ſo to be purchaſed, 


or of the money ariſing from the annuity not placed out in one 
or more purchaſe or purchaſes, to the uſe of ſuch child and chil- 


/ Oren, in ſych ſhares and proportions, payable at 21, as the fur- 
vivor of the huſband and wife ſhould, by will or deed, direct, 


limit, or appoint: and in default thereof, to the uſe of all ſuch 
children, equally to be divided at their reſpective ages of 21 ; but 


if the ſhould die without leaving any child or children, or all 


Mould die under 21, then to the uſe of the grantor, his heirs, 
executors, adminiſtrators, and gs, ind after paying the faid 
urplus money arifing from the 


antor, his executors, Sc. From the death of the grantor, who 


urvived the wife's mother, the truſtees received tool. a-year, and 
laid out in ſtock the ſums received, and the produce. One ſon 


was the only iſſue; he attained 21 in the life of his mother, and 


of 


* 
1 


ſurvired 


9 a 

8 | Heir, | 
ſurvived her. The court would not-inveſt the fund in land z but 
held it, with the accumulations from the death of the grantor, 
and the future ow as à veſted inteteſt in the ſon at 21, 
and as perſonal eſtate belongipg to his adminiſtrator. 3 Yef. jun. 
41. 1796. Swann v. Fonnereau. - * 


39. Eſtate ſold, ſubje& toa mortgage, was exonerated in fa- 
your of the heir by the perſonal eſtate of the purchaſer, his a&ts 


having clearly made it his perſonal debt. ¶ cad v. Hunting ford, 


3 Veſ. jun. 128. May 1796. | PPT 
40. Mortgaged eſtate 'deſcends; the mortgagee preſſing, the 
ſecurity is aſſigned: a mere covenant by the heir upon that ocea- 
ſion for payment, does. not make it bis perſonal debt; neither 
does a mere covenant by the purchaſer of a mortgaged eſtate to 
indemnify the vendor make it his perſonal debt. bid. 1317. 


in land: no fuch direction having been given, it was held per- 
ſonal property. Maberly v. Strode, 3 Veſ. jun. 450. Fu 1797. 
42. Under the contitation of the Hand-in- Hand fire · oſſice, 
the heir, to whom, upon the death of the inſured, the property 
being free hold deſcended, cannot bave the benefit of the policy 


without aſſignment. Milamay v. Folgham, 3 Veſ. un. 47 1. Fuly© 
1797. 


43. Neither an heir at law nor next of kin can be barred by 
any thing but a diſpoſition. Pictering v. Lord Stamford, 3 J. 
Jun. 493. Aug. 1797. 5 W 

44. Where there was a power to ſell, but the legal eſtate was 
not deviſed, it deſcended. to the heir, till the execution of the 
power. 3 Vef. jun. 512. Aug. 1797. Warneford v, Thompſon. . 

45. Money bequeathed to A. to remain at intereſt; or to be b 
him laid out in real eſtates to go with other eſtates deviſed, 4 
deing tenant in tail of the real eſtates, and being entitled under 
an aſſignment of the money from the reverſioner, ſubject to con- 


tingent limitations, diſpoſed of the money by will. The court 


inclined in favour of the diſpoſition, apon the ground that A. 
might have called for the money as abſolute owner: but it was 
eſtabliſned upon the option to continue it perſonal eſtate. Amler 
v. Amler, 3 Fef. jun. 583. Jan. 1798. do 
46. Deviſe of a copyhold (duly ſurrendered) to A. and his heirs 


in truſt for B. and his heirs. Upon the death of B. without 


heirs, the heir of the truſtee has no equity to compel the lord yo 
admit him, and his bill was diſmiſſed, but without coſts. Vil- 


Hams v. Lord Lonſdale,'3 Veſ. jun. 75 2. May 1798. 


47. The court will not interfere between repreſentatives by 
"chatiging the nature of property in execution of a truſt, the ob- 
ject of which has failed. Creſt v. S/ce, 4 Yeſ. jun. 60. u 
1795 | 


brances in the way of his legal title; he cannot call for an inſpec- 


tion of deeds in the poſſeſſton df the Yeviſees, Bach Shoftgfbury = 
e v. A. 


41. Real eſtate deviſed to be ſold, and the produce diſpoſed of 
with the perſonal, with a power to direct the fund to be laid out 


— 


48. An heir at law has no equity, except to * * 1 


Br Es — TO 
: \ . ”- 2 
i Arrowſmith, 4 Ji. jun. 66. Fuly 1798.—Vide Toy v. Mels. 
wich, 2 Veſ. jun. 69. 5 ; ' 
49. If an eſtate is deviſed charged with legacies, which fail, 


the deviſee, and not the heir, ſhall have the benefit of it. Neu. 


nell v. Abbot, 4 Veſ. jun. 811. | ; 
50. No equity between the heir or deviſce and the petſonal re- 
reſentative to convert property from the ſtate in which it was 
found at the death. Attorney-General v. Bowyer, 5 Ve. jun. 303. 
1800. | nay | 
51. To convert real or [perſonal property, as between the real 
or perſonal repreſentatives, from the ſtate in which it is found at 
the death, the characters of land or money muſt, by the truſt, 
covenant, Oc. be imperatively aud definitively - affixed to it: 
otherwiſe, if there be an option, there is no equity. The bull by 
the heir, claiming the property as real eſtate, was diſmiſſed witha 
out coſts. © Wheldall v. Partridge, 5 Ve. jun. 388. May 1800. 
52. Whether the Journals of the Houſe of Lords, delivered to 
a peer, go with the title? Upton v. Lord Ferrers, 5 Veſ. jun: 801. 
March 1801 © | % fatally 1 


* 
© 
* 


: 


. (S) Interim fate. In what Caſes the Heir ſhall 
1. WW HERE money js given to be laid out in lands, and when 
5 bought to be ſettled on ſuch and ſuch perſons; on a bill, 
the courſe is to direct a purchaſe, and the profits of the money 
in the mean time to go as land. Earl of Coventry v. Coventry, 
2 Ath. 369. Fuly 1742 F 

2. Directions in a will to purchaſe an eſtate, which is. after- 


wards ſwallowed up by an inundation z the money ſhall not go to 


the executor, but as the rents of the purchaſed lands would have 

3. If there be an executory deviſe of lands, with a provifo in 
the will, that the profits, beyond an allowance, ſhall be laid up 
fort the firſt perſon who ſhall be entitled to the lands, when he at- 
tains 21, and the teſtator dies, leaving no perſon in «ſe to take 


under the limitations; until ſuch perſon be born, the profits are 


to be looked upon as an undiſpoſed of reſidue, and deſcend to 
the heir at law. An if ſuch perfon comes in , and dies, the 
heir at law is ſtill entitled to the proſits, beyond the maintenance, 
during the infant's life, and to all profits afterwards, till a perſon 
comes in efſe entitled to an eſtate for life in poſſeſſion, _ 1 Veſ. 268. 


Trin. 1149. Hopkins v. Hoplins.Vide Ca. Temp. Talb.' 44. 

43. Deviſe in truſt for the child of teſtator's daughter; if ſhe 
die without iſſue, over; the intermediate profits, till the contin- 
ncy happens, accumulate, and deſcend to the heir. Gib/en v. 


Rs Montfort, 1 Vel. 499. June 178. 1 
Vid: tit, Deviſe (R. ©), F. 3), pl ., (N. b), and (O. b), 
leF Vm. * - We . 22 


_.-chaſe 
-viving 
- abfoly 

as lan 
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1 it hall go to the LF 
TV! ber 21. 
x 1. JJ HETHER a portion charged on land be given with or * 
oy without intereſt, by deed. or by will, if the perſon dies | | 


before the age at which it becomes payable, it ſhall fink into the 
393+ eſtate. ' 1 Ath. 552. Mich. 1738. Boycott v. Coton. 

2. A proviſo in a ſettlement that 1000/. ſhall and may be laid 
out by the truſtees in rhe purchaſe of lands. Where there is a 
power to lay out money in land, but the original intention was, 
rult, J that it ſhould be conſidered as money, if not veſted in land, it 
F ſhall not be conſidered as ſuch, and go to the heir. Stamper 
by v. Miller, 3 4th. 212. Feb. 1744. e N 

3. K. B., by articles previous to his marriage, covenanted to d 
Ps. lay out 20000. in the purchaſe of lands, and to ſettle the ſame on | 
| himſelf. for life, and after his deceaſe, on Mary his intended 
801. wife for life, and after both their deceaſes, to truſtees to ſell, and 
the money ariſing by ſuch ſale to be divided among the children of | 

7 the marriage, to ſons at 21, daughters at 21 or marriage, pro- 
all vided no ſale be made till one of the ſhares become payable. The pur- 
| __ Chaſe was made accordingly, afterwards Elizabeth, the only ſur- 

4% viving child, died unmarried, but had attained the age of 21; the | 

| - abſolute” proprietor of theſe eſtates, Elizabeth, having taken them 

vhen as land in her lifetime, and done acts to ſhew that ſhe intended & 
bill, them to be conſidered as real eftates, they maſt be held as ſuch, 

oney and go to the heir. Crabtree v. Bramble, 3 Atk. 680. March 

nr), 1747. | 7 1 ERS 

| © 4-- Money, by marriage articles to be laid out in land to the 

fter- | ufe of huſband and wife for life, then to the children a8 


go to ſhould appoint; in default of appointment, equally ;; if but one, 00 
have to that one in tail z reverſion to the huſband in fee. There was 95 

Gs” one daughter; the truſtee pays the money to her and her huf- | , 

| 


band; ſhe not being ſui juris, nor ſeparately examined; the pay- 
id up ment is not ſufficient to make it to be conſidered as money, and 
de at- the ſiſter of the half blood may claim the reverſion in fee of the 
one father. Cunningham v. Moody, 1 Ve 174. Der. 1748. | 
$A | 6 | | , ' . "© | 
kf: to „ Vide Portions (I). © 
y the | A rn 
ance, | IP RO n | 
erſon (T) Where he ſhall have the Surplus. | 14Vie.ots, 
2 268. 4 Ke. $744 ; 9 5 f - . | g 
. 1. AN executor in truſt for an infant of a leaſe for ninety-nine 
if ſhe | A years, determinable on three lives, on the lord's refuſing 
ontin- to renew but for lives abſolutely, complies, and changes the years 
b/on v. into lives; on the infant's death under age and inteſtate, this ſhall 
* be a truſt for his adminiſtrator, and not for his heir. Witter v. 
o. b), WIGS P. Vt. 100. Hil. 1730.4 18 


: 


7 


64 PpPeit. 

2. Deviſe of a rent · charge, to be ſold to pay legacies amount. 
ing to go., and if the rent-charge ſhould ſell for 1000/. the teſ. 
tator gives a further legacy of 200. ; it ſells for more than 8co/, 
and leſs than 1000). : the exceſs beyond the 8oo/. belongs to the 
27 as a teſulting truſt. Stonehouſe v. Evelyn, 3 P. Wms. 252, 

1734. 

3. Teſtator, amongſt other legacies, gives a legacy of 5/. to 
B. his brother and heir, makes his wife C. his ſole heiteſs and 
executrix of all his lands, tenements, goods, and chattels, to ſell 

and diſpoſe of the ſame as ſhe ſhould think fit, to pay his. debts 

Fe and legacies. This is a gift to her of the ſurplus in fee, and there 

8 is no teſulting truſt for the heir. Rogers v. Rogers, 3 P. Nins. 193, 
Cu. Temp. Taib. 268. 8. C. 

4. R. S., incumbent of the tectoty of B., deviſes bis perpetual 

advowſon, donation, and patronage of the parith church ot B., 

© and all glebe lands, profits, and appurtenances to the ſame be. 
longing, to G. S., willing and defiring her to ſell and diſpoſe of the 

| ſame to Haton college, and on refuſal, to Trinity college, Ox- 

(8 Ford, and on \retuſal, to any college in Oxford, or Cambridge, 

Who will be the beſt purchaſer. "There is no reſulting truſt 

of the advowmſon of B. to the heirs at law of the teſtator, but 

* deviſe of the beneficial intereſt Herein to G. S., with an in- 

Jjonction only to ſell to particular ſocieties. The general rule, 

that, where lands are deviſed for a particular purpoſe, what 

remains after ſuch putpoſe is ſatisfied, reſults, admits of ſeveral 

exceptions; there can be no conſtructwe ttuſt, but where the in- 

tent of the teſtator is apparent :- willing and deſiring, G. S. to 

ſell, &c. are more properly words of injunction than truſt; but 

Adee a real eſtate is deviſed to be fold ſor payment of debts, there 

is clearly a reſulting truſt. Hell v. the Biſhop of Lenden, 1 All. 

618. Feb. 1738. 

5 . Teſtator deviſes the perpetual eee of S. to truſtees, 

upon truſt to preſent his ſon V. to this living, and that aſter the 

church ſhallnext after his death be full of an incumbent, then to 

ell che perpetuity, and to apply the profit ariſing from the ſale, 

firſt for payment of debts, and the overplus he diſtributes in 

thirds to his daughters : the truſtees preſented . the ſon, who 
3 died before the advowſon was ſold, leaving a daughter an infant, 

who, by her next friend, brings her bill, inſiſting that, after debts 

and legacies paid, there is a reſulting truſt to. the heir at law of 

the teſtator in the advowſon ; but the court was of a different 

opinion. Hawkins v. Chappol, 1 Ark. 621. Nov. 1739+ 

6. There is no reſulting truſt under the ſtatute of frauds and 

perjuries, but what is called ſo by operation of law; where an 
"eſtate is purchaſed in the name of one perſon, and the money is - 

paid by another, he has a reſulting truſt; or where it is declared 

* Vas to: part, and nothing ſaid as to the reſt, what remains 

ed of reſults to the pla Lloyd v. ili, 2 


1 150. On 1740. 
7. A bare 


Heir. 0 

7. A bare intention, or even negative words, will not ex- 
clude an heir at law from inſiſting on a reſulting traſt, Co v. 

Duckenfield, 2 At. 565. May 1743. : A 
8, Where a legacy was to be paid out of the real eſtate, and 
the legatee died before the contingency happened on which he 
was to take, the legacy was held to fink into the eſtate for the be- 
nefit of the heir at law. Attorney-General v. Milner, 3 All. 112. 
Fuly 1744+ _ 
15 If a child, who has a legacy payable out of land, dies be- 
fore the contingency happens, it goes to the heir; 42 fortiori if it 
be given to a ſtranger. Did. | | | 
10. Legacy to the executors of the will, and land deviſed to 
C. to pay 1000. to the executors, the reſidue to a charity; this 
1000/. is a charge on the real eſtate, which, by the mortmain act, 
is not well 1 of, and reſults to the heir at law. Arnold v. 
Chapman, 1 Veſ. 108. Juhy 1748. en | 
11. lf a 44 by Ain des il his worldly eftate, and all his 
real and perſonal eſtate, to truſtees, to pay ſeveral annuities and 
other ſums out of perſonal, and if that be deficient, out of rents 

and profits of real; and as to the refidue of real and perſonal, to. 
ſuch children as his daughter ſhall have, equally: if ſhe dies 
without iſſue, to others; and directs, that on the death of annui- 
tants their annuities ſhall go back to the reſidue, and go to thoſe 

in remainder over, in caſe his daughter dies without iſſue, other- 
wiſe to be divided amongſt them equally ; the ſurplus rents and 


profits of the real eſtate accumulate, and do not go to the heir at 


law; but whether to the daughter's children or to thoſe in re- 
—_ over, quere. 1 Vef. 485. Trin. 1750. Gibfon v. Lord 


12, The reſulting truſt of a copyhold eſtate, as well as of a 
freehold, is within the ſtatute of frauds. Withers v. Withers, 


. Nov. 1 


2. . 
ne deviſes his eſtate to be ſold, and gives the reſidue of 
the money to ariſe by the ſale to a charity, and made a 2 TE. 
legater, the charity legacy being void, ſhall go to the 8 
heir, Gravenor v. Hallum, Amb. 643. March 1167. ) 
14. E. C. conveyed ſeveral ſums of money, ſecured by mort- 
gages, amounting to 60,000/., to truſtees in truſt to be laid out 
in the purchaſe of lands, to the uſe of himſelf for life, remain- 
der as to ſums, to the amount of 28,000/. to his wife for life, re- 
mainder to his ſon R. C. for life, with ſeveral remainders over, 
remainder ax” rap in fee; and as to ſums, amounting to 23,000/. 
to R. C. for life, with ſeveral intermediate remainders; remain- 
der to T. L. in fee: and as to one particular mortgage, of 8500/., 
and ſome leaſchold eſtates to ſecure annuities ; the ſurplus to 
R. C. in fee, with power of revocation. By his will he gave 


theſe leaſehold eſtates, and the mortgage for 8500/., together with 
another mortgage of 6500/., in truſt to ſecure the anauities; the 
ſurplus intereſt, or rents of the lands purchaſed, to be paid to 
R. C. for life, and to be ſettled in the ſame manner as his other 
Vol., V. & | F LIES eſtaten 


- 


— iſt, — cond tered ap real 11 dl), 
40 e n were to follow, 


—£ 0 — uli le 9 and pal heir at law, and 
: from him 2 his 2 875 denies .0 1 La 0 died inteſtate 


| 3 o to her heir at law. Leſlie v. Duke of Des 


Bens nt es 2 rin. 17 5 

15 perſonal eſtate being given to truſtees to be ſold, 
and 2. — . into apt beg the truſtees to pay the produce to 
2 for life, iter further e the reſidue does not go to 


ndi ſed 
and the . hen pn A legacy, but is a reſakipg truſt for the heir, 
for ſo much as was, the produce of the real eſtate; 4 e. 28, to Bo 
perſpnal, | ” the next of „ Robi . * Taper, 2 Ch 
589. 1 Feſ. jun, aa. 8. 

I6, The refdy reſidue of 2 mixed | ——% 2 by a citizen of 1 
in mortmain, reſults to the wy at law, and, next, of kin in pro- 
RorFiops. Middleton v. Cater, 4 GR 409. July 1 793 

17. Bea, and. perſonal chu a deviſed a ic executor * tr 
pay debts and ole the, reſt and. reſidue co himſelf the on 4 


adde for devi ing the real appearing to be to inſure Re 
debts, — — . in to. Waser the heir, it was held, 
— a Clary, 5 he heir. was entitled to the ſurplus of Fl 
de. Aalen, 3 Lg. jun: 210. Ju 1796. 
| 15 25 & 9.4 a future Rs. and no remedies diſ. 
— ä to and PrP ts; a, reſulting tru for the, heir at 
by. pi oi om rd le, v. Bowyer, 3. Vf. jun: 725; Mar 3 1798, 


Tide Suppl. tit. Denia (O. 6), R. e), apte, Reſulting, Tf (E) 


14Vin. 286. 00 Heirs.ex. arte materng take, in what Caſas, 


, having an eſtate which _ to her ey parte materna, 
*. on. her marriage, 4 the lame to truſtees to ſuch, 
uſes 2s.the ſhould direct, with remainder. to her on right heirs; 
by will, ſhe directed the _ to be, ſold, the money. 
out in the funds, and the truſtees to permit the 0 to re · 
ceire the intereſt. for life: then (after the deductiou 0 3500. to. 
uſes. which, veſted in the plaintiff. 4. J and after, payment of. 
1000. to G. P.) to pay the reſidue: of the purchaſe-money to the 
three defendants H. By codicil ſhe. gave the plaintiff, her.huſ- 
band, a power of appointing the 3500/..in caſe A. J. ſhould marry. 
without his conſent; GC. P. died, living the teſtatrix, before 4 
codicil rnade, but F. M, in the codicil, took no notice there 
10t, the 1000/. is real, not perſonal, and ſhall not go to the ex · 
cutots of G. P. (though given to her executors), nor to the per- 
ſianal repreſentatives of the teſtatrix,- nor yet to the reſiduary le». 
gatee of the purchaſe- money, but to the heir at Jaw, 4x. parte 
N materna, (the bade from which the eſtate.came). 2d, the 3500. 
is reſted in 4. J, and the truſtees baring laid out a 1 


ough they were made _execu e, 


Rill. ex 
Rages, 
nan 

1 
execut! 
into th 


— 


A = 
ant. * intent to appropriate, it is well appropriated; and Ann 


ones having married once with her father's conſent, his power 


is gong; and he conſenting to give up his life-intereſt, it was di- 
Qed to be paid to the truſtees in hex marriage ſettlement. 3 Bro, 
Ch. Rep. 128. Hil. July 1790. Hutchinſon v. Hammond, 
2. Where the equitable and legal eſtates, equal and co-exten- 
five, unite in the ſame perſon, the former merges: therefore 


where the former deſcends, e parte paterna, the latter ex parte 


erna, upon their union the paternal heir has no equity. 37/4 


jun. 339% March 11797. Selby v. Alfton. 


* ; 


3. Though a real eſtate be deviſed to be ſold, yet if a teſtator 
has done nothing to exempt the perſonal eſtate, it ſhall be prima- 
rily liable: the rule is the perſonal eſtate ſhall be firſt applied, unleſp 


there be expreſs words, or a plain intention of the teſtator to ex- 


empt it, or to give it as a ſpecifig legacy... Walker v. Jackſon, July 
1743. 2 At. 624. Foley v, Percival, 4 Bro. Ch. Ca. 419 _. 
4. Where the perſonal eſtate has been exhauſted in payment 
of ſpecialty: creditors, the widow ſhall ſtand in their place, as to 
the amount of her paraphernalia upon the real aſſets of the heir 


at law. 3 Ath. 369. June 1946. Snelfon v. Corbet. 


F. An advowlon in fee in groſs is affets by deſcent to ſatisfy 
bond creditors. An eſtate pur auter vie, though it is deviſed, will 
be liable to debts. by ſpecialty, to contribute in a courſe of admi- 
niſtration. Weffailing v. Weſtfailing, March 1746: 3 All. 460. 

6. Aſſets deſcended on the heir at law myſt be applied to the 
iyment of debrs befbre the lands can be charged which are ſpe- 
ci idevifed,” Powis v. Corbet, Aug. 1747: 3 4th. 556. 

7- The executor of a bond creditor of Sir N. F.'s brings a bill 
for an account of his perſonal eſtate, and if it falls ſhort of ſatisfy- 
ing his debts, prays that a ſufficient part of the real eſtate may be 
ſold. The real eſtate never having been aſſets of Sir V. F., the 
Jands'comprifed in the ſettlement made after his marriage are not 
liable to his debts by ſpecialty ; for they are not ſpecific lieng on 
the land. 3 Azk. 631. March 1747. Brown v. Danton. 

8, The teſtator deſires all his debts may be diſcharged by hig 


. executors, adding, I mean thoſe only of my own contracting; 


not thoſe heavier debts by my family ;” and gives his perſonal 


eſtate to his mother, whom he makes executrix, deſiring her to 


pay all his juſt debts exactly; long after making the will, the 
mother buys in mortgages charged on his eſtate by his anceſtors, 
and the ſon covenants to pay the money, The perſonal eſtate is 
Kill exempted from the principal and intereſt due on theſe mort- 
gages, which are (till a charge on the real. 1 Ve. 51. Nov, 1747. 
Leman v. Newnham. | l 


The real aſſets of 4., who took out adminiſtration to the 


executrix of B., and adminiſtered de bonis non to B., who entered 


into the uſual bonds to the ordinary, followed by B,'s legatecs, 


ly v. Baillie, Jul 1751. 2 7% 368. 
: Fa 


10 The 


«we 


68 ' Heir. , 
| 10. The perſonal eſtate ſhall not exonerate the real of a debt into t 
not contracted By the party. 2 Bro. Ch, Ca. 57. Eoft. 1786, 
Earl of Tankerville v. Faucet. 8 | 
1. Where the teſtator directed his truſtees to poſſeſs them- 
felves of his eftates and ſubſiance, and to pay his debts, it was 
" _ held that this was a charge on the real eſtate, and that the affets 
ſhould be marſhalled for the benefit of legatees. 3 Bro. Ch. Ca. 
347. Aug. 1791. Foſter v. Cook. $344 
12. A., being maſter of both funds, charges a debt, which was 
perſonal, on the real eſtate ; his heir ſhall not have the real eſtate 
exonerated out of the perſonal. - 4 Bro. Ch. Ca. 199. Hu. 1793. thoug 
Hamilton v. Worley. 2 Veſ. jun. 62. S. C. 6 minin 
13. Legacy charged upon real eſtate, and 3 at a future ſaid, 
day, ſinks as to the real eſtate by the death of the legatee before ceedec 
the time of payment, and the aſſets cannot be marſhalled. 3 Ye. after ſ 
Jun. 135. June 1796. Pearce v. Leman. | ceptio 
14. 4. purchaſed, an eſtate, ſubject to a mortgage ; the per. ſtance; 
ſonal eſtate ſhall not exonerate the real of the mortgage debt, ay Acro 
though the purchaſer has given a freſh ſecurity. 2 Bro. Ch. Ca. 8. C. 


101-152. Twedda v. Tweddal. 1786. Vide alſo 4 Bro. Ch, 2. 1 

Ca. 2—4 19. and the caſes there cited. FL og P., 

15. To exempt the perſonal eſtate from the payment of debts, nds 1 

the will muſt afford a neceſſary implication, viz. that implication afterw 

which leaves no doubt upon the mind of the judge. Hartley v. and af 

Hurl, 5 Veſ. jun. 540. July 1800, N and of 

Vid, letters 1 and K, titles Aci (Z. 4), Deviſe, Covenant (D). me; 

(8. a), Executors (G. a), (G. a. 5), and other proper titles. der to 

| wel * | | the lan 

B ; | 5 | | . x limitat 

N FC. 5) By Cuſtom. Who. for if 
* | 5 | ; 2 t 

See Denn v. Spray, ſtated in Suppl. tit. Deſcent (A), ant en 

n : 3 IS male it 

| „ | . daught 

n.. (G. 4) By Limitation. + Who Heirs Female. noticin 

| | male, | 


| 1.” PHE caſe of Brown v. Rarkbam (ſtated in 8 Vin. 317.9). 12.) maria 
was, in 1741, brought by bill of review before Lord Hard · eſtate t 
wicle, who indeed affirmed Lord Cowper's decree, but was far from 
following his lordſhip in his reaſons. According to Mr. Har 
grave, in note 3—Ce. Lit. 24. b., where that gentleman inveſti» 
gates and. defends the doctrine of Lord Cole, that a perſon, in 
order to take by purchaſe under the deſcription of heir ſpecial, muſt 
anſwer both parts of that deſcription, by being actually Heir, as 
well as tha ies of heir denoted by the deſcription (which doc- 
trine is by Lord Coke there laid down, in contradiſtinction to the 
ſpecial heirſhip which the law admits of by decent); according to 
this note, Lord Hardwicke, in giving judgment, divided the cafe 
25 | into 


\ 


1 Heir, L a 69 
Into two queſtions ; 1ſt, Whether it was an eſtabliſhed rule, that 
be, who claims as heir male by purchaſe, muſt be generally heir, as 
well as neareſt male deſcendant z 2dly, Whether the apparent in- 
tention of the teſtator might not create an exception to the general 
rule. Mr. Hargrave then proceeds to ſtate Lord Hardwick#s 
words on the iſt queſtion, in which his lordſhip admitted, that 
the diſtinction between an heir male of the bod y to take by deſcent, 
who is neareſt male deſcendant of the party claiming through 
males, and to take by purchaſe who muſt be Heir, as well as a male 
deſcendant of the body, had been long ago eſtabliſhed ; but, as he 
thought-the caſe before him might be determined, without deter- 
mining that queſtion, he ſhould leave the rule unimpeached, he 
faid, and found his decree upon the ſecond queſtion. He then pro- 
ceeded, adds the annotator, to confider the ſecond queſtion ; and, 
after ſtating ſeveral authorities to ſhew that there might be ex- 
ceptions to the general rule, he pointed out the aver] circum- 
ſtances which might be relied upon in the caſe before him; and, 
en account of them only, affirmed Lord Cowper's decree. Amb. 8. 
8. C. | 8 f 
2. In a ſubſequent | caſe however, where 4. P., and his ſon, Upon this 
P., upon the marriage of the latter with B., ſettled certain om Toy 
nds to the uſe of A. P. and his heirs until the marriage; and iht, dy ny 
afterwards, as to part of the lands, to the uſe of J. P. for life, opinion in 
and after intermediate remainders (to the uſe of his wife for life, . _ 
and of his ſons by her or any other woman ſucceſlively in tail — 
male), to the uſe 4K heirs male A the body of the ſaid A. P., re- that H. P. 
mainder to the uſe of the heirs male of the body of J. P., remain- ov have 
der to the uſe of J. P., his heirs and aſſigns; and as to the reſidue of at if « 
the lands, to the uſe of A. for life, and after ſeveral intermediate third perſon 
limitations (to the uſe of J. P. for life, and to his wife in part ee the 
for life, and of the ſons of the marriage ſucceſſively in tail male), de ring or 
to the uſe of J. P. and the heirs male of his body, remainder to Lord Cowper 
the uſe of A. P. his heirs and aſſigns, A. P. died without iſſue EIS = 
male in the lifetime of his father, leaving B. his widow, and one that a perſon 
daughter, by her, named Ann. A. P. afterwards, by his will, may take as 
noticing that, by the death of his eldeſt ſon F. P. without iſſue 23 
male, part of his eſtate then in his poſſeſſion was, by the faid without at 
marriage ſettlement, veſted in him in fee ſimple, deviſed the ſaid the ame 
eſtate to his ſon V. P. for life, with remainder to his ſons ſucceſ- 228 
lively in tail male, and for want of ſuch iſſue, to the heirs male of ter of heir 
his (teftator's) body begotten, and for want of ſuch iſſue, to his 3 1 
own right heirs for ever. A. P. died, leaving bis ſaid grand- g be 
daughter Ann his he ir at law, and his ſon V. P. who (as well as caieof a 
J. P. his deceaſed brother) was the teſtator's iſſue by a firſt wife; 2 as by 
and alſo leaving H. P. an eldeſt ſon, and ſeveral other children, n . 1 
by his ſecond wife. Afterwards . P. who, at his father's death, part ef the 
was beir male of his body, died leaving a fon, who died leaving a fene 
ſon H. J. P. who died an infant without iſſue; and no recovery eee 
was ſuffered by V. P. or his ſon. Upon the death of H. J. P., ofa wii. 
H. P., the then eldeſt fon * of the body of A. 8 


1 


, * l 

his ſecond wife, entered upon that papt of the eſtate which was 
: beſo P's will deviſed 19 the heirs a of his boc * And af- 

erwards, upon the death of Arn, the mids "+ $ Vx 
. took polleſſion, ar heir male of the body of A. P., of the lands which 
| ſhe had held for her life under the ſertlement. Upon a bill filed 
by Ann, the daughter of 7 P., and heir general of A., and her 
huſband, claiming in her right, as heir at loo and heir of the body 
: F P., to be entitled on failure of iſſue male of the whole bloc 
that part of the eſtate which was limited by the (ctrlement to 
E. in fee; and alſo claiming, in ber right, os heir at law 
P., to be entitled to the effates of which the reverſipn in ſee 


Was limited to him by the ſettlement, 2s not deviſed by his will; 
a caſe was made for the opinion of B. R. upon the queſtions, Whe« 
er any and what eſtate paſſed by the ſettlement to the defendant 

H. P., as heir male of the body of. 4: P. the grantor ? And 
whether any and what eſtate paſſed to the ſaid defendant H. P. 

ag heir male of the You, of the ſaid A. P. by his will? 9 2 
which the judges certified, they were of opinion, that the defen- 
dant H. P., by the ſettlement took by deſcent, ai har male of the 
har of A P. the graptor: That, in caſe a third perſon had, been 
the grantor, they ſhould have thought that H. P. would have taken 

an eſtate in tail male by ee undet the deſcriptian of hei- 
male of A. P. And that they Were of opinion, that an eſtate in 
tail male paſſed to the defendant H. P. as heir malt of the body of 
* 2 2 by bis will, Vell. v. Fulmer, 5 Burr. 2015. 2 Black, 687. 


The 3 And in acaſe where N. N., upon his marriage with M. C., 
ſettled lands to the uſe of bimſelf for gg, years, if he ſhould ſo lon 
live, and from and after his deceaſe, to the uſe of truſtees and 

their heirs, duriog his life to preſerye contingent remainders; and 
from his d&ceaſe; to the uſe of M. C. for life, remainder to the uſe 
of the ſons of the marriage ſucceſſively in tail, remainder (after 2 
limitation for pteſerying te eſtate to poſthumoys ſong in tail) to 

| the uſe of the heißen female of the body of N. N. to be begotten on ile 
body of M. ber or their heirs ; and Fee want of euch iſſue, to the uſe 
of the right heirs, of M, There was iſſue of the marriage three 
ſons and is daughters. The two younger ſons, and all the 
aughters except one, named. Ann, Nd ab ifſue, died in the 
lifetime of N. N. The eldeſt ſon died alfo in his lifetime, leaving 
iſſue a ſon, who afterwards died in N. N.'s lifetime withoat iſſue, 

And a daughter, who afterwards, married J. F. Atlength N. N. 

died. On theſe facts a caſe aroſe, and was brought on, firſt in 
B. R., and aſterwards in the exchequet, and arguęd three times in 
each court. The general queſtion was, 2 . 755 Ann, the ſur- 
wing daughter of N. N., or A. F., his grand-daughter and beir- 
general, were entitled to recover the premiſes. On this q eſtiog 
4 variety cf points, irreleyant to the ſubject of the preſent E Alen 
were {tarted ; and ſome of them were ſo diſpoſed of as to hxing into 

N diſcuſſion, the followin g point, namely, by pea | the da gh- 

W idol under the Irjulement, apy elfate by Skrchaſe, af lege 
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to educate his ſon gt he (ſhould att 
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tain 21, an wen to cbtivey 


The lands, after As death, RY — 


Tie 


As Widow; who died before the ſon at- 
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hari eee the laud to cRaxitable 


the ſtature of mörtmain. On 
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Ute, remainder to the 
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fee. A fine was levied, and a recoyery ſuffered,” to the uſes of 
this indenture. On the death of F. L., without iſſue male, the 


ſaid M. married Sir F. 


B., and had iflue by him a ſon named 


Jacob, who, on the death of his father and mother, became ſeiſed 
of an eſtate tail in the premiſes by purchaſe, under the ſettlement, 


having deſcended from F. 
Jacob). e the year 1725, ſuffered a common 


the vival fornl, ha aving, by x of bargain and ſale 
4. 


T. the ſettlor upon MH. . 


with the reverſion in fee by deſcent ex part: materna (this reverſion 
e mother -o 


— 


- 
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parte e What Mal be fai 1 cn ] 
baſe or ſuch. an Alteration of Eftate 48 24Vi=340. 
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EN 

a tenant to the præcipe, and declared by the ſame deed, that 
ſuch recovery ſhould enure to the'uſe of himſelf and bis heirs ; and 
died without iſſue. Upon the death of Jacob, J. S. entered into 
the lands, as heir ex parte paterna, againſt whom J. T. brought 


© ejetment, claiming as heir to Jacob, ex parte materna. The 


queſtion was, Whether, as was contended on behalf of the plain. 
tiff, the recovery operated only as a bar of the eſtate tail, and 
thereupon let the reverſion in fee which deſcended ex parte mater. 


- na into poſſeſſion; or Whether, as was infiſted on the other fide, 


it either enlarged and continued the eſtate tail to a fee which it 
paſſed to the recoveror (as ſaid in Pigg. 21.), or deſtroyed it, and 

e Jacob a new eſtate in fee by purchaſe ? Miller Ch. J. delivered 
the opinion of the court of B. R. in the following words : © Our 
« opinion is, that Jacob, by the-common recovery, conveyed a fee 
t to the recoveror z and, as there cannot be two fees, the rever- 
« fjon in fee comes too late, ſo that it was not the reverſion that 


 < he conveyed; and we are of opinion, that the uſes ariſe out of 


ce the eſtate-tail which, Jacob had by purchaſe originally per for- 


4 nam doni, and not but of the reverſion ; and that, after his 
& death, the lands in queſtion deſcended to the heirs general, and 
e not to the heirs ex parte materna, becauſe he took the eſtate tail 


« by purchaſe,” Judgment for the defendant. And upon an 


appeal to the houſe of lords, this judgment was, with the unani- 
mous concurrence of the judges, confirmed. Martin ex dem. Tre- 


gonwell v. Strachan, 1 Stra. 1179, 1 Wil. 66. a. 4 Bro. Pay. Ca. 
486. 5 Durnf. & Eat, 107., nate 8. C. See Abbot v. Barton, 
ſtated in pl. 6. of the ſeQ, to which this is a ſupplement. 

4. A ſeme covert, being ſeiſed of an eſtate tail by purchaſe, with 
the reverſion ex parte materna, and of another by deſcent ex parte 


materna, of which part was copyhold, joined with her huſband in 


ſuffering a recovery of the freehold eſtates in C. B., and of the 
copyholds in the court of the manor. | It was reſolyed, that the 
operation of a recovery ſuffered of a-copyHKold eſtate was, as to this 
point, preciſely ſimilar to that of a recovery ſuffered of a freehold 
eſtate ; as it would lead to perplexity, if different rules were ap- 
plied to different forts of eſtates, That the court was bound to 
adopt the doQtrine laid down in the caſe of Martin v. Strachan ; 


and therefore, that part of the eſtate in which the perſon who ſuf- 
fered the recovery took an eſtate tail by purchaſe, muſt go to the 


heir ex parte paterna ; and that, in which ſhe took an eſtate tail 
by deſcent from the maternal anceſtor, to the heirs ex parte mater 


na. Roe v. Baldwin, 5 Darnf. & £aft, 10. 


Condi] 


' Houſe, 


(B) In what Caſes it may be broken to enter. 5 By 24 vis. 376. 


Officers, Oc. 


I A Bailiff, in execution of me/ne proceſs, may break open the 
door of a lodger's apartment, having firſt gained peaceable 

entrance at the outer door of the houſe. Lee v. Ganſell, 1 1. 
2. Commiſſioners of bankrupt may break open 
* to ſearch for his goods, but not any other houſe, though 

or the ſome purpoſe. 2 Show. 247. | 
- 3. An officer cannot juſtify the breaking open an outward door 
or window, in order to execute proceſs in à civil ſuit. If he 
doth, he is a treſpaſſer. But if he find the outward door open, 
and enter that way, or if the door is opened to him from within, 
and he enter, he may break open inward doors, if he find that 
neceſſary in order to execute his proceſs. Fgffer C. L. 319. 

4. If a man, being legally 46. <4 eſcapeth from the officer, 
and taketh ſhelter, though in his own houſe, the officer may, upo 
freſh ſuit, break open doors in order to retake him, having firſt 
prev due notice of his buſineſs, and demanded admiſſion, and 
deen refuſed. Foſter, 320. ; | 

5- And not only in the above, but in every caſe where doors 
may be broken open, there muſt be ſuch notification, demand, and 
refuſal, before the parties concerned proceed to that extremity, 


IO | © 
6. Where the outer der was a hatch-deor, the upper part of 
which was open, but the lower bolted at top and bottom, the 
officer unbolted the top ; and not hoing able to reach the bottom 
leapt over it, and unbolted it, and let i 

try was lawful. Maxwell v. King, 


Z Wilmot J. that this en 
| ng Lent Af. 1766, Cited Eſp. N. P. 6. 


7. But where, in an action for breaking and entering plaintiff's 
houſe, it appeared that the plaintiff's houſe ſtood in a ſtable yard 
which was ſurrounded by a wall, there was a hatch-gate which 
ſtood at the, foot of the ſtairs which led to an open gallery, from 
whence there were doors to ſeveral apartments; at the top of the 
ſtairs there was a door acroſs that part of the gallery which led to 
the chamber where the plaintiff was: the defendants, having got 


into the yard, broke open the door at the top of the ſtairs, and 
arreſted the plaintiff, Kenyon C. J. held, that it was the outer door 
of the plaintiff's 11 1 and the arreſt was illegal. Hop- 


the houſe of the 


t in the others; it was ruled 


61 


PEW Houſe, 
8. If A. be in poſſeſſion of part of-a houſe, and B. of the other 


part, and an officer enter into A.'s part, under a writ againſt B.- 

goods, which are not there, A. may maintain an action againſt the 

officer for breaking and entering his hou/e, for it was his domur 

, and the goods of F. not being there, but in another 

part of the houſe, affords no juſtification to the officer on entering 
that part. Fallon v. Anderfm, Frute r N. P. 110. 


74 


nc zu (C) Stealing out of Houſes, Shops, Out-houſes, LOR 
p How puniſhable. And. what be ſaid ſuch ſteal- 
ing. 4 | e 


1. JT hae been held, that an acceflaty before the fact, that is, 1 
I © perfor that is not in the ſhop, warthouſe, coach-hovfe, ot 
ſtable, at the time the goods are ſtolen, but who waits at a diſtance 
to receive the goods, is not within the ftatute 10 & 11 Wil. 3. 
6. 11. 3 and yet the words are, that whoever ſhall & affiſt, hire, or 
command znother to cothinit this offenck, ſhalt be Geßrived of 
 elergy.” Foruthan Wild's Caſe, O. B I Leach C. C. (note f] 21. 
2. It is certain, however, chat if two ot more perfohs be tag 
ther in the ſhop; warthonfe, coach-houfe, of ſtable, at the time the 
goods are private ly ſtolen, aiding and affiſting each other t6 com · 
mit the felony, they are all equally guffty. Cafe of Ann Sheldon 
and Mary Willtams, O. B. June Sg. 1785. | 
J. It is ſettled that the ftealing of money 19 ately from 4 ſhop, 
 wafchouſe, coxch-houſe, or ſtable; ix not within the ature, for the 
words are © goods, wares, and merchandizes; ind it has been 
repeatedly decided that thefe words do not include money, either 
in /pecir or in bank notes. AI Cafe, Leach. Ca. Cr. Law, 43. 
1 f. War. 267, 2 Bid 212. e 
4. It has alſo been decided, that if it appear on evidence that 
the offender broke open the ſhop,” warehoùſe, coach-hotife;. or 
ſtable, he ſhalF not be ouſted of his elergy; for where any degree 
of force is uſec to obtuim the goods, it excludes the idea of pri- 


vately'fiealing. Carrurirbti Caſe, O. B. 1526. Pyfers C. L. 


1 It has been ruled, that if à watehmaker receive the watch of 
2 cuſtomer to repair and Hang it in his now / glaſs until it is fetched 
. away Y the owner, his ſhop it not, as to watches ſo fituated, 2 
ſhop within'tle meaning of the' ſtatute, but à mere repoſitory where 
the watch was kept for the owner, and not expoſed to ſale by the 
watclimaker; Stgre'r Caſs, Ca. Cr. Law, 127 | 
6. The 12 Am, c. 7. making ir a capital offence ts fleal to the 
amount of ap. dory” not extend to a" perſoii's ſtealing to that 
amdunt in his own houſe. E. Thinpfor's Caſt, Ca. Er. Law, 
MT And therefore if a wife n n in the 
houfe of her huſband, it is not a ſtealint in ute houle of atibthet 


CC 
within 12 it, c. J. Gould's Caſe, lid. 257. Macdaniel's Caſe, 
Bb. | . | b 
: 1 2 houſe under repajr, but not inhabited, is not the dwelling - 
3 3 er e 1bid. ne. PD. | 
9 It has been held, that the property mu taken i a ſhop, | 

rehoule, eonch-boſe ox ables or where 8 dane Rood uns 

| 2 ga4eWay WHICH Was as a in belonging to 
. the glaſieg of the cbariot thus ſtasding 
72 4 5% it 2 _ 2 within the ſtatute. Jabs 2 

| 51784 2 | : | 3 655 
Ae, A fach ruled heult is not within the fiat 3 U f. Wil 
& Mary, c. 9. for ſuch a houſe is not to be conſidered as lodgings. 
Falun s Caſe, Cr, Caſes, 78%. n 4; LW . 

11. A houſe, ioto which the. owner hes only removed his 

ds, but has not ſlept in it higfelf, ot otherwile taken. perſonal 
* of it, is not his dwelling-houſe es ta the erm af bur» 


1. B* a deviſe of a houſs cum per tinentiis, only the garden, abd 
orchard will paſs with it ; but by the deviſe of an hauſe with 
the land appertaining thereto, the land uſually occupied therewith 
will paſs. One deviſed that his couſin A. ſhould continue to hye 
at his houſe, and be at the charge of keeping the houſe, and the 
ſervants, and coach-hories, which the teſtator employed in plow- 


| ing the ground, and ſpeng the. qazp.auiling therefrom in the houſe z 


ere the land enjoyed with the houſe ſhall paſs to the couſin of A. 
Blackborn v. Edgely, 1 P. Wins. 603. : 
2. A. being tenant for years of à Houfe, gardens, ſtables, and 


: toal-pen, bequeathed in the following words, I give the houſe I 


live in and garden ta B.“ 'The, fables. and. coal-pan, occupied by 
A., ar gg with the houſe, paſſed without being expreſsly named, 
though. the teſtator uſed them for purpoſes of trade as, wall, as for 
the convenience of bis houſe. Dee v. Collins, 2 T. R. 488. 


3. What ſhall be aid to paſs by a deuiſt af a meſſuage or dwell- 
ing-bouſe only, or of a dwelling-houſe with the appurtenancer, is 


purely a queſtion of intention to be collected, as in ather caſes of 
intention, out of the whole will. Thus a deviſe of ages, 
te with all houſes, barns, ſtables, ſtalls, Ws that ſtand upon or 
© belong to the ſaid meſſuages, under ſpecial circumſtances, 
clearly manifeſting the intention of the teſtator to deviſe the lands 
belonging to the meſſuages, was held to paſs thoſe lands. Gulli- 
ver v. Poyntz, 3 Wilſ. 141. 2 Bl. Rep. 726, 8. C. | 

4. But unleſs it cles appear, that the teſtator meant to extend 
the word © appurtenances” beyond its technical ſenſe, lands uſually 
occupied with the hogſo,aillinot paſs under a deviſe. of a meſſuage 
with the appurtenances. Butk v. 1 Bi. & Pull. 53. 


4 


Poute, 


-- 


4) What is Parcel of it. 


a 1. N trover for ten load of timber, the caſe was, that the defen. 
datt had been tenant to the plaintiff, and erected a barn upon 
1 wwe —_— and put it upon pattens and blocks of timber lying 
4, but t not fixed in or to the ground; and upon 
8 prov 2 it — "uſual in that country to erect barns ſs, in order 
to carry them away at the end of the term, a verdict was given 
5 defendant. Colling v Tuffnel, at Hereford, 1694. Buller 

. 6 
2. Of late many things are allowed to be removed by tenants 
which would not have been permitted formerly, as marble chim- 
nies, Ce. ; ſo more ſtrongly in things relative to trade, as brew. 
ing veſſels, coppers, 'fire engines, 'cyder mills, c. The general 
1 of law is, that whatever is fixed to the freehold becomes part 
of it, and cannot be moved ; but many exceptions have been ad- 
mitted of late to this general rule; as between landlord and te- 
nant, or between tenant for life, or tail, and the reverſiener 
but the rule holds ſtill as between heir and executor. Bull. N. 
F. 34. See alfo 2 Stra. t24r. e N hong 13. 16. and 


bed hen, (pong 

— FTF 
[P] -- Punting. 
14Via.zad, (4) Juſtificatic ion of Treſpaſs. 2 * 


A PERSON ma may juſtify "treſpaſs in roLLowinG . fox with 
hounds over the grounds of another ; if he aver that it was 
the only means of killing the fox, and alſo if he does no more 
damage than is abſolutely neceſſary. Gundry v. Feltham, 1 Toe 


. 334. e erm Rep. 259. u. 6. | 
10; Ont er Buppl. tit. Game, of. 


 Beegy?, Suppl fit, Maſter of e 615 
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queſtion : and, being arraigned 


[71] 8 


Identitate Nominis. 


(D) Proceedings and Pleadings. 


Tur priſoners, under ſentence of death, having broke out 
of gaol, were afterwards taken, and brought to the bar of 
the court of King's Bench upon the returns of writs of habeas 
the ere prayed that they might be aſked, 
« What they had to ſay why the court ſhould not proceed to 
« award execution 'againſt t upon theſe attainders for the 
« ſaid felonies.” Accordingly y they were reſpectively aſked that 
ey ſeverally denied the iden- 
ity; and the Attorney-General averred it. And, on counſel 
being aſſigned the priſoners, he aſked time to take inſtructions 
from his client : but the court denied it, ſaying, that ſuch iſſges 
were to be tried inflanter ; though the court might, upon circutn- . 
ſtances, give time. Whereupon a jury was i y impan- 
nelled and ſworn. Rex v. TE Mich. nt. B. R. 
55 oy 1809. 
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2 error in debt upon bond, the bail, Wannen 
were ſuffered to 3 
oaths. Gomez Serra v. unez, 2 Str. 821. 
2. Marriages, where both parties are Jews, are excepted out of 
the marriage aQ, 26 Gen. 2. c. 33" 
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Deen (Al Imparlance. And what ſhall be faid to be ſuch, 
N . and ia abt Cofer,, and at what Time, 1t- may be. 


. N dower, or any other real adbiun imparlariee is not to be 
given; · eſſoigns are ſuſſioient de ly; real actions are not 
withimany of- tho rules of court oon eri imperlances. Nef 
N. Lin Min 26 U 271: Ges. 2 C. B Bourne Noret, 2. 
2. Declaration · delivered · againſt a*priſoner oti thElaſt day but 
one of · Zafer term. A ion aroſe,, Whether tlie defendaiit 
was entitled to an impasliuce till Graſi Trin. Upon looking into 
ther old rule, touohing the delivery of declarations tu priſoſetꝭj 
tho oourt · were ee that: the defendant was not entitled to 
an · impatlandey, but mulſt\plead two days before the eſſoign-da 
of . term, accòrding to that rule Bind er ali v. Je, Bri 
6 & 7 Geo. 2. C. B. Ibid. 224. 5 e 
3. In an action for defamatory words, importing that the plain. 
tiff was guilty, of the murder of A. B. defendant moved for- an 
imparlance till the following term, on affidavit that a proſecution 
was then carrying on againſt-the-plaintiff for the ſaid murder, and 
that he would probably be-tiied before that term; an impar- F 
© lance was accordingly granted: and the court ſaid, “that im · 7 
e parlances are in the- diſeretion of the · court, and it may be of We 
« ill conſequence to enter into evidence concerning this murder | 
in. the action for words before the triab for the fact? _ Sib/ay — 
v. Nyvin, Hil 10 Glo. 2. ibid. id. Co: Rep. C. B. 139. 8 C. 
4. There can be no imparlance after a peremptory rule to plead 
| has been given. Fitzwwilliams v. The 3 — of. Hereford and thy 
; Univerſity Cambridge, Trin. 13. C 14.Geo: 2+ ibid. 225. 
© _ . 5+. Imparlance granted on affidavits that defendant was a luna: 
tic. . Higham's caſe, 1 Trin. 17 & 18 Geg. 2. ibid. id. | 
3ds follow- 6. If a writ be returnable the firſt or ſecond return of any term, See 8 
g Placuum. and the defendant puts in bail in time, and the plaintiff declares; 6 
| but the declaration is delivered without notice to plead, according 
to the general rule, Paſch. 3 Geo. 2, the defendant is entitled to 
= £082 Baker v. Bark and Wife, Mich. 18 Geo. 2. 
| 7: A writ returnable the firſt return of Hilary term in a baile 
able action; declaration left in the office without notice to plead 
indorſed thereon ; but notice of declaration and to plead was af- 


terwards ſerved on the defendant, The defendant moved for an 
e | Apparlancy 


lains 
r · an 
ution 
, and 
npar: 
t im · 
be of 


urder 


Ss: | 79 


imparlance for want of notice indorſed, which was denied; as Vide Swin- 
—— ſerved on defendant being ſufficient within the rule 3 G. 2. ley v. Wood, 
Cam v. Gardner, Hil. 19 G. 2. ce ee, 226. bouſe, Mich. 


lime book, and page 2 contra, But ſee et Ux. v. Brown, 
ibid. p. 227- where it was determined thawih gh aſt) > lndni the anther 6e 


VA Geo. 2. 


8. When the plaintiF amends his declaration, FP pays coſts, 
the defendant is not entitled to an imparlance, but muſt plead after 
3 _ is out. Anow v. Vgekr. et al. oft. 1 G. 2. 
> BAT: 
9. An m_— was removed by habeas corpus in B. R. the 6th 
day of November ; upon the 12th November the plaintiff delivered 
a declaration, and gave. a, rule to plead: The defendant moved 
for an imparlance, but nat. allowed the court ſaying, that they Nl, Satt 
would not put the plaintiff in a worſe condition than, he was in 2 A 
* below. Wood: v, Wenman, Mich., 20 G. 2 B. R. ? Eaft's Rep 
1 154 | 75% S. Þ, 
10. If a, writ be returnable the laſt day af one torm,,and the 
defendant. does, not juſtify, bail until the fourth day of, the next 
xg he is not entitled to an imparlance to the third term, thou 
4 n 25 
0 e term. v. Scutt. 3400 3. 
B. L 5 Durmf. Rar K. 7. wy 


(C) What may be pleaded after "IPRA n | 


Nn after a, general | 
1 lance, without ain a. IPEC1 
eedent tg. che i time of e b neal (os 


days, given by. the rule to x Threlkeld v. OO. * 4 
. 22 Prac. Reg. 1. S. C. 
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tri Jneumbrances, - 


A * 


1 — 


f . 358 0 Bought in by fabſequent Mortgagees or Incum- 


ONE but a bond fide purchaſer of a puiſne incumbrance wth. 
out notice of intermediate ones can tack it to a prior. '2 At, 
52. October 1740. Moirett v. Paſte. ' © * 
- -2- A prior mortgagee, who has an aſſignment of a third mort- T0 
_ © gage as a truſtee only, cannot tack the two mortgages together to | 
the prejudice of intervening incumbrancers. A mortgage may be | 
tacked to a judgment, becauſe the judgment creditor, by virtue of | 
an elegit, may bring an ejectment, and hold upon the extended 
value, and as he has a legal inteyeſt in the eſtate; the court will not 
take it from him; but this rule holds only where the ſame perſon 
has both judgment and mortgage in the fame right, and not where 
he has the judgment in his own right, and the mortgage in ano- 
ther right, as a truſtee only. Where there is a prior mortgagee, 
who has a puiſne incumbrance, a ſecond mortgagee ſhall not re- 
deem the prior without redeeming the puiſne alſo. ' And where 
a mortgagee has a bond as well as a mortgage from the mort- 
gagor, the heir muſt diſcharge the one as well as the other ; but 
where a prior incumbrancer has a bond likewiſe, it ſhall be poſt- 
poned to all other incumbrancers, whether by mortgage, judgment, 
or ſtatute ſtaple, for he has not the fame equity Sin a puiſne 
incumbrancer, as againſt an heir at law, who is liable in reſpect of 
1 aſſets. And a prior creditor, who buys in puiſne incumbrance, 
| though he did not give the value, ſhall be allowed the whole; 
- - _ otherwiſe as to a truſtee, agent, heir at law, or executor. Per Lord 
Hardwicke, Chancellor. bid, Ae E 5 6 
A prior mortgagee may tack a judgment to his mortgage, 
ts . ſubſequent * to a ny mortgage, provided he has 
no notice of the ſecond, 2 Ath. 352. Fuly 1742. Shephard v. 
Fitley, 2 Vef. 662. Anon. N | | 
. 4+ A third mortgagee cannot take in a prior ſecurity, to diſplace 
a ſecond mortgagee after a decree to account, and before the 
maſter has made his report. 3 fil. 811. Auguſt 1754. Wort 
ley v. Birkhead, 2 Vef. 571. 8. C. | 
5. Deed of appointment of lands in Middleſex poſtponed to 2 
mortgage ſubſequent to, but regiſtered before it. 2 Yo. 413 
July 1752. Scrafton v. Duincey, 1 
6. Second mortgagee with notice of a former, but without notice 
of a truſt charge antecedent to both, of which the firſt * 
1. | 


: 
. 
1. 
0 's 
* 


I Will. 119. 


Incumbrontes. 9 


had notier, wuſt take ſubject to that demand. 2 Fe. 485. 


uy 1752. Earl of Pomfret'v. Lord Windſor. - 7 
7 The third mortgagee, buying in the firſt mortgage pendente 


25 hall exclude che ſecond, 1 Bro. Ch. Rep. 63. Tria. 1779, 


obinſon v. Daviſon. ; 3 
8. Mortgagee may protect himſelf againſt a claim of dower, by 
taking an aſſignment of an old mortgage term prior to the right of 


Vide tit. Mortgage. | 


ditors, on what Terms. 


(F ) Bought in, Redeemable by Purchaſers or Cre- . un. 55 
Fide tit. Mortgage: · - 


c * 18 
* 


W 


0) Of delivering Declarations to Perſons iy Culſ dia. 17.160: | 


I. WHERE the defendant is in cuſtody, the declaration muſt The dectars- 
be delivered to the turnkey, and not into the office. an mult by 
the priſoner 


foreenbouſe v. Clever, Mich. 8 Ges. 1. B. R. Stra. Rep. 44. | 
or lefe with the turnkey, though he bas appeared by attorney. Chasey v. Watts, 2 Blac, Rep, 786. 


2. Where a defendant is in cuſtody, it is neceſſary not only to 
deliver the declaration to the turnkey of the prifon, but alfh to 
enter it in the prothonotary's office, before a rule to plead is 
ven. Sir Witham Strickland v. Hodg ſon, Hil. 8 Geo. 2. C. B. 
Barnes's Notes, 3712 7 * "1.88 
3. In a declaration againſt a priſoner in cuſtody of the ſheriff, 
it muſt be alleged at whoſe ſuit he js detained, purſuant to ſtat. 
4G 5W.& M.c.21. Williams v. Wills, Hil. 19 Geo. 2. B. R. 
* KATY 
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(4) Indictment. Extortion, And Miſdemeanots. . 


} AY under-ſheriff refuſed to execute a capias ad. ſatigfaciendum 
till his ſees were paid. And, upon motion againſt him, 
the court Suid thas the ni may brjog 30 ien nt kc 


* 


— — — 


—— —— 8 — — — — — 
* 
* - 
* 


2 ndittm ent. 


for not doing his duty, or might pay him his fees and then indi 
— for extortion. e caſe, . 1 Salk. 330. Vide 2 Term 
155. 

5 8 againſt defendants for extortion, by-compelling 
an executor to prove a will in the Biſhop's Court, and taking fees 
. thereon, knowing the-ſame to have been proves in the Preroga- 
tive Court. Rex v. Loggen et Froome. 


3. Where cuſtom has aſcertained the toll of a mill, a miller 


may be indicted for extortion; but in the caſe of a new mill, 
where the miller is not reſtrained to 3 certain toll, the perſons 
reſorting to it muſt comply with the miller's demands; and what- 
ſoever he takes, it is not extortion, becauſe it is the voluntary 
agreement of the parties. Rex v. Burdet?, 1 Ld. Raym. 149. 

N. B. The following note to be inſerted i in the margin to pl. 14. 
of Old Viner, p. 364. as over-ruling the caſe of King v. Criſp. 

But it ſeems now to be ſettled ths W pos not lie for a bare tr treſpaſn (a 
tearing an account). Rex v. Johnſon, 1 Will. Sayer, 27. For the wor 
ermis alone are not- ſufficient, Rex v. Storr, 3 3 1698. Rex v. Atkyns, 3 Burr, 
1706. There muſt be ſuch an actual force as implies a breach pg hepa des 


treſpaſt an indictable offence.” Rex v. Baker, 3 Burr. 1731+ this degree of aftual 
force mult appear on the face of the inditment. Doug. 153- 


An indictment for extortion colore Heat. Fc without ſhewing 


. for what jt was extorte, held good. 4 Hawk. P. C. 26. % 55. 


(B) Contempts to Gee 


1. A RRESTING a party while attending an aeblerator under a 
rule of court, is a contempt of court. 2 Bl. Rep. 1110. 

2. The defendant, having treated the proceſs of the court con- 
temptuouſly, an attachment went againſt him, without a rule to 
ſhew cauſe. Rex'v. Jones, 1 Str. 185. 

3+ It has been adjudged that the trying a feigned iſſue, without 
the conſent of the court, is a contempt for which the parties may 
12 uniſhed by attachment, and the proceedings ſtayed. Hoſkins 

d Berkley, 4 T. R. 402. 


2 0 The defendant fled a bill in Chancery to ſet aſide an award, 


after entering into a rule = court of King's Bench to abide by 
it; the courT in this caſe, as theMefendant had ſmarted ſeverely 
(by payment of the coſts incurred) were unwilling to puniſh him 
further by fine and impriſonment, and yet, as his contempt was ſo 


- obſtinate, they did not care that a ight ſentence ſhould ſtand _ 


upon the record; therefore they waived giving judgment, by con- 
ſent. They ſaid, the attorney and counſel were equally guilty of 
the contempt, and more criminal, and if it ever happened again 
= would proceed againſt them.” Rex v. Wheeler, 5 any 1256. 

- The court ordered an attachment ni againſt the town clerk 
of Gui ford, and a defendant convicted on the game act, for 


granting and ſuing out a replevin of goods diſtrained for the pe- 


nalty. But on ſhewing cauſe; Eyre J. diſcharged the rule, be- 


$ ow it was SO" x contempt" to un inferior rr of the 


1 | juſſices j 


\ 
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belt, 1 Str. 567. 


5 Jndiltment, | 
juſtices; and in that caſe B. R. never interpoſes. Rex v. Bur- 


6. Cuſlar brevium of C. B. committed for contempt on not re- 
turning an original on a certiorari. Cork v. Baker, 1 Str. 63. 

7. Revoking a ſubmiſſion to arbitration, which has been made 
a rule of court, is a contempt, Per curiam. Rex v. Burridge, 
1 Str. 593- | | f | | 

8. 80 it a releaſe be procured from a noiminal plaintiff in eject 
ment. In Mr. Gibbons) caſe, he pleaded ſuch a releaſe puit darrrin 
iotinuance, and Lord Trevor, who tried the cauſe, ſaid he was 


bound to allow the plea, if they inſiſted upon it; but at the ſame 


time told them, he would lay them by the heels; upon which the 
plea was withdrawn. Did. 3 
9. Aſſigning for error the death of the plaintiff in ejectment is a 
contenipt, for, per curiam, it was to defeat the proceedings inſti- 
tuted by the court to try the right. Moore v. Goodright, 2 Str. 899. 
10. A copy of a bill of Middleſex was ſerved on the defendant 
whilſt he was attending the ſittings in a cauſe wherein he was de- 
fendant. And upon motion againſt the attorney for a contempt, 
was contended to be right, becauſe it was not an arreſt, which 
reſtrained him of his liberty. But the court ſaid, the privilege 
was deſigned as well to prevent any interruption of the buſineſs 
of the court, and it was equally a contempt. And they would 


have committed the attorney if he had not conſented to waive the | 


proceedings and pay. coſts. Cole v. Hawkins, 2 Str. 1094. 


11, An attachment for contempt granted againſt Rolfe Bailey, | 


an attorney, for not obeying a /ubpena on tender of his charges. 
2 Str. 1 1054. 1. Raym. 1528. Barnes, 33. 8. C. — 
the caſes there cited. > Rn p 

12. A mandamus was directed to the two bailiffs; one of which 
was for obeying the writ, and the other would not, nor join in a 
return, And the court granted an attachment for contempt 
againſt both, for they ſaid, it would be endleſs to try in all caſes 
which was in the right, and it would be always uſed for a handle 
of delay. Caſe of the Bailiffs of Bridgnorth, 2 Str. 808. 

13. Under-ſheriffs held in contempt, and fined and impriſoned, 
for not properly executing that part of the ſentence of the court 
which condemned defendant to the pillory. Rex v. Beardmore, 
2 Burr. 792. e 5 To 


/ 


(C) Concerning (Things done or ſpoke in Court . 36. 


to) Judges. What ſhall be ſaid an Offence pu- 


niſhable. 


. Ir an attorney uſe contemptuous words in court, he may be 
17 ſuſpended, and ſhall not be reſtored till ſubmiſſion. 1 BY, 
222. n 


2. The defendant preſented a petition to the common council 


of London, and uſed contemptuous words of this court (B. * 


w - 


= Indictment. 
che ſame time. For the 2 the court granted an inſormation 
o ſi 


againſt him and thoſe who ſigned it, and for the contempt, ay (ior 
| attachment. Rex v. Barber, ib.444. | | * 
Ns. Han 3. For contemptuous words fpoken of the court, an attachment 4. ( 


_ arcachment goes without a rule to ſhew cauſe. Anon. , 1 Salk 84. 
| lately where the contemptuous words ſpoken are ſworn to by one witneſs only ; the rule in C 
requiring two affidavits to deprive the party of che benefit of ſhewing cauſe. Jide 2 Str. 1c68. 
vere, Whether a juſtice of peace can commit for a contempt 
7 when not fitting in eourt? Vide Petit v. Addington, Peale'; 
3 *. 62. + 2825 


u 367 = 9 (E) Conſpirators. 


I, JF the parties concur in doing the act, although they were 
| not previouſly acquainted with each other, it is conſpi- 
racy.—Lord MixsFiELD, in the caſe of the priſoners in the 
King's Bench. See alſo Rex v. Cope and others, 1 Str. 144. 
2. On an indictment for wickedly and unlawfully conſpiring 
to accuſe another of tating hair out of a bag, without alleging it to 
be an unlawful and felonious taking, Lord MansFiELD declared, 
that the inditment was well Jaid ; for the giſt of the offence puniſh 
is the unlawful conſpiring to do an injury by a falſe charge. Ril, eis ſun 
pal's caſe, 1 Blac. Rep. 368. 3 Burr, 1320. tion is, 
3. An indictment lies for conſpiring to pervert the courſe of tice the 
Juſtice, by producing a falſe certificate, by juſtices of peace, that WW party c: 
an indicted highway is in repair, in evidence, to influence the WI vel, 1 8 
judgment of the court. Rex v. Mawbey, E. 36 Geo. 3. 6 Term 8. W 


Rep. 619. 5 | . 258 wilfully 
4. In ſtating ſuch a crime in an indictment, it is not neceſſary Wil v, Sai 
to ſet forth that the defendants knew. at the time of the conſpi- 9. A 


racy, that the contents of the certificate were falſe; it is ſuff - fuling te 
cient that, for ſuch purpoſes, they agreed to certify the fact a 13& 1, 


true, without knowing that it was ſo. bid. 10. 4 

OR i . It was « 

. 368. (H) For what Offence (a Man) may be indicted, e- 
| | | : N to be pu 


1. THERE can be no doubt but that all capital crimes whatſo- W nr p. 

: ever, and alſo all kinds of inferior crimes of a public na: ſummar 
- fure, as miſpriſions, contempts, diſturbances cf the peace, op- ſummar. 
prethons, and all other miſdemeanors whatſoever of a public evil medy pi; 
example againſt the-common lou, may be indicted; but no inju- BY v. Beal 


ries of a private nature, unleſs they in ſome way concern the 11. B 
king. 2 Haul. P. C. 210. . creates a 
Sh 2. An indictment lies for obſtructing an oſſicer in the execu- Ml „ +;,/ 


tion of his duty. In ſuch an indictment for obſtzuRing an exciſe 12. 
officer ia ſeizing of ſoap, it is neceſſary to ſhew that he had a War. ind a 


rant. Rex v. ly, Excheg. Cham. M. 38 GC. 3. 1 By. U il not 
. Pull. 187. * ö P "9 | 4 a 
| | 3 Takiog 


Jndiltment, 
3. Taking up dead bodies, even though for the purpoſe of diſ- 
ſection, is an indictable offence. Rex v. Lynn, M. 29 Geo. 3. 


2 T. R. 7333 Ke | 
4. Conſtable of the night is guilty. of an indictable miſdemea- 


nor in ſuffering a ſtreet-walker, delivered to his cuſtody by one of 


the nightly watch, to eſcape. Rex v.. Bootie, T. 32 & 33 G. 2. 
2 Burr. 864. | 2 

5. Indict ment lies for refuſing to execute the office of conſtable. 
Rex v. Lone, M. 5 G. 2. 2 Fr. 920. : | 


6. For not taking upon him the office of overſ-er, when ap- | 


pointed ; for the difobeying an act of parliament is indi-table upon 

the principles of the common laws” Rex v. ones, M. 14 Geo. 2. 

2 Str. 1146. | | 5 | 
7. For ſaying of a juſtice of peace, . you are a nogue and a liar.” 


Wranc moved, after verdict, in arreſt of judgment; that though 


the juſtice might have committed him for the contempt, yet the 
words are not indictable, ſince it is not to be preſumed they would 
provoke a jultice of peace to a breach of the peace, which is the 
reaſon why indictments have been held to lie for words. Sed per 
turiam, the allowing that he might be committed ſhews they were 


indictable. It is true the juſtice may make himſelf judge and 


puniſh him immediately; but till, if he thinks proper to proceed 
leſs ſummarily by way of indictment, he may; the true diſtinc- 
tion is, that where the words ate ſpoken in the preſence of the juſ- 


tice there he may commit ; but where it is behind bir back, the 
party can be only indicted for a breach of the peace. Rex v. Re- 


vel, 1 Str. 420. | | 

8. Where a ſtatute forbids the doing of a thing, the doing it 
wilfully is indictable, although without any corrupt motive. Rex 
U. Sainſbury, 4 T. R. 457. 85 , 

9. An indictment hes againſt the overſeer of the poor, for re- 
fuling to receive a pauper removed by order of two juſtices, under 
139 14 C. 2. c. 12. Rex v. Davis, M. 28G. 3. 2 Burr. 799. 

19. Alſo againſt a pariſhioner for not doing his highway labour. 
It was objected in this caſe, that as a particular Raney is ap- 
pointed by this ſtatute of 22 C. 2. c. 12., and that this being a 
new offence created by that ſtatute, that particular remedy pughr 
to be purſued, and that iadictment would not lie. 
MELD. It was an offence indiFable before the appointment of the 
ſummary remedy preſcribed by the (tat. 22 C. 2. Therefore the 
ſummary juriſdiction is cumulative, (although there is another re- 
medy given,) and does not exclude the common-law remedy. Rex. 


v. Boyall, à Burr. 834. 


11. But inditment lies not upon an act of parliament which 


creates a new offence, and preſcribes a particular remedy. Rex 
v. Wright, 1 Burt, $43. 

12. Where a new offence is created by an act of parliament, 
and a penalty annexed to it by a ſeparate and ſubſtantive Tlauſe, 
it is not neceſſary for the EO to ſue for the penalty, but he 

| 8 . may 


ord Mans. 


85 


* 


4 


88  qJnditiment, 


may #ndi# on the prior cauſe as for a miſdemeanor. Rex v. Har. WW 2: 
ri, 4 T. R. 202. | ak Vide 
13. The ſtat. 26 Geo. 3. c. 6. /. 1. enacts, that all perſons go. 

ing on board ſhips coming from infected places, ſhall obey ſuch | 
orders as the king in council ſhall make, without annexing any ( 

particular puniſhment ; the diſobedience of ſuch an order is an | 
indictable offence, and puniſhable as a miſdemeanor at commoy I. 1 

law. Jbid. N | Et 

85 14. Where two ſets of magiſtrates have a concurrent juriſdio. ing t 
hd tion, and one appoints a meeting to grant ale · licences, their juriſ. 2. 


diction attaches ſo as to exclude the other appointing a ſubſequent 
meeting: though they may all meet together the ' firſt day; and 
if after ſuch appointment the other ſet of magiſtrates meet on x 
[ſubſequent day, and grant other licences, their proceeding is ille. 
gal, and the ſubject of an indictment. Rex v. Sainſbury, M. 
32 C. 3. 4 T. R. 451. | | 
15. Indictment lies for carrying on works (as Dr. Ward's aqu 
is works), which impregnate the air with noiſome and offer. 
ſive ſmells. Per Lord MansrIELD, wnwholeſomeneſs is not eſſeu- 
tial; it is enough if the ſmell be ſo ofenſive as to render the en- 
Joyment of life and property uncomfortable. Rex v. White and 
Ward, E. 30 G. 2. 1 Burr. 333. 5 
16. Indictment lies for keln by falſe weights. Rex v. Croke, 
2 Burr. 1841. au | * 
17. So for ſelling coals by falſe meaſure. Rex v. Oſborn, 
ib. (a). 5 | Fes 
TER: f 8. But ſuch private unfair dealings (unattended with the cir- 
cumſtances of falſe tokens, or falſe weights and: meaſures, or 
conſpiracy) are not indictable; as delivering a leſs quantity of beer 
for a greater, or ſelling an unſound horſe as and for a ſound one, 
The true diſtinction is this. In all ſuch impgſtiong or deceits, where 
common prudence is ſufficient to guard a perſon from ſuffering, the 
_ offence is not indictable, but the party is left to his civil remedy; 
but where ſuch methods are taken to cheat and deceive as a per- 
ſon cannot by ordinary care or prudence guard againſt, (as 2 
weights and meaſures, or falſe tokens), there it is an indictable of 
. Fence. Rex v. Wheatley, H. 1 G. 3. 3 Burr. 1125. 
1099. For not repairing a highway, indictment hes. Rex v. Th 
Inhabitants of Harrow, 4 Burr. 2091. 5 B. 2100. 
20. For obtaining money under falſe pretences, Vide ſtat 
; Page 2. c. 24. See alſo Young v. The King, in Error. 3 Tem 


J 


21. An indictment lies for maliciouſly vilifying the memory of 

one who is dead. But ſuch an indictment muſt allege that it 
was done with a deſign to bring contempt on the family of the 
deceaſed, and to ſtir up the hatred of the king's ſubjects againſt 
them, and to excite his relations to a breach of the peace, other- 
wiſe it cannot be ſupported, Rex v, Topham, H. 31 G. 3. 4 Ter 


i Rep. 126. 
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22. Indictment lies againſt a bankrupt for ſecreting his effects. 


Vide Frith's caſe, Caf. in C. L. 12. 


(H. 3) What Offences are indictable by Statute. 


I FF a ſtatute enjoin an act to be done, without pointing out 
any mode of puniſhment, an indictment will lie for diſobey- 
ing the injunction of the legiſlature. Rex v. Davis, Sayer, 133. 


2. And this mode of proceeding in ſuch caſe is not taken away 


by a ſubſequent ſtatute, pointing out a particular mode of puniſh- 


ment for ſuch diſobedience. Rex v. Smith and others, 2 Dougl. 


441+ | | 
3- For the court of King's Bench cannot be ouſted of its com- 
mon- la w juriſdiction without negative words, or neceſſary implica- 
tion. Cates v. Knight, 3 T. R. 442. See ante, (H), and vide alſo 


Hartley v. Hooper, Cowp. 5 24. 2 Burr. 805.834. Rex v. Har- 


ris, 4 T. R. 202. 

4. The power of two juſtices, under the ſtat. 13 Geo. 3. c. 78. 
. 16., to order any highway to be widened, extends to roads re - 
pairable ratione tenure; and, upon diſobedience to ſuch order, the 


party may either be proceeded againſt ſummarily under the fta- 


tute, or by indictment. Rex v. Balme et al. 2 Cowp. 648. 


5. Where there is no appropriation of a ſtatute penalty, it is 


a debt to the crown, and ſuable for in a court of revenue, and not 


by inditment, Rex v. Malland, 2 Str. 827. 


(H. 4) Taken in what County. Where the Offence Vi gs. 


was done in ſeveral Counties. 


. 8 hath been holden, that if a perſon who has taken goods by | 


1 robbery or burglary in one county be indicted for larceny of 
thoſe goods, and they are found to be of the value of ten-pence 


only, he ſhall have his clergy in the foreign county; although if he 


, he would 


had been indicted of the robbery in the proper 
, 1 Hawk. P. C. 


have been excluded from clergy. 1 Hale, 536. 
230. Vide 3 4 Will & M. c. 189. 


2. Murders and felonies committed in any part of Wales, may At the trial 

of one Webb, 
at Hereford 
Summer afſizes, 17$2, for ſtealing from a ſhip, ſtranded in Glamorganſhire, an objeQtion was made by 
the priſoner's counſel, that Herefordſhire was not the next Engliſh county; but it was over-ruled by the 


be tried in the next Exgiiſß county. Athoe's caſe, 1 Str. 553. 


Judge, and Hebb was convicted and executed. —See the Indicument Cro. Cir. Af. 510, 


3. It is enacted by 2 Geo. 2. c. 21. © That where death ſhall 
« happen in England from any cauſe feloniouſly given out of 
« England; or where the felonious cauſe ſhall be given in Eng- 
«* land, and the death enſue in any place out of England an in- 
« ditment thereof found by the jurors of the county in which 
& either the death or the cauſe 8 the death ſhall reſpeQively hap- 


5 


«cf pen, 


837 


\ 


14Vin. 371. 


+ A 


Indickment. 


« pen, ſhall be as good and effectual in law; as well againſt the 


4 principals and acceffaries, as if the. offence had been com- 1477 
te pleted in the ſame county where ſuch indictment ſhall be 9. 
« found,” &. 5 | | her 
4. By 13 G. 3. . 31. / 4. perfons who ſhall have ſtolen mo- tempt 
| - ney, &c. in either part of the united kingdom, may be indicted colon 
4 | | for theft where the property is found upon them. 10 


5. So by /. 5. the receivers of money, Oc. in either part of tempt! 
the united wagons knowing, Cc. are triable where the property was i 


is received; 


Lag 


ough not originally ſtolen there. ; felon 


H. 5) In what Cafes. Where the Thing in which WM item 
the Offence conſiſts is only prepared; or inchoate e ch 
or intended; but not executed. 15 


i. DER Lord Hell. The adviſing one to fob or Kill, without I fitien 
ſomething be done thereupon, is not indictable. The Due.i emple 
+. Daniel, 6 Med. 99. But if a meeting be to rob or kill, it may 


be indiftable. . | 3 5 : | 
2. To perſuade an apprentice to emibezzle his maſter's goods is (. 

an indictable offence ; but the indictment muſt poſitively aver that or 

he did take away the goods in conſequence of ſuch perſuaſion. le 


* 


The Qucen v. Collingwocd. 6 Mod. 288. 2 Ld. Raytu. 1116. 
: 3 Agreeing to give a perſon a ſum of money to prove a deed ; 
to be forged, for the purpoſe of obtaining a verdict, is a criminal ; © 
offence. Rex v. Johnſon, E. 30 C. 2. 1 Sbotb. 1. 
4- An information for attempting to ſuborn a perſon to prove 
a deed falſe, is good, without alleging that the deed was frue. Bid. 
5. In Rex v. Re/?. which was an indictment for a conſpiracy 
to charge a man as the father of a baſtard, it was objected that 
Without an act done it was no crime; and that the indictment al- 
leged nothing but that the defendants conſpired to tell'the proſe- 
cutor that he was the father of the child of which E. was enſcint. 
But judgment was given for the crown. 2 £d: Raym. 1167. 
6. the ſame kind of objection in Rex v. Kennerfley and Moor; 
where it was urged that bare words, charging A. that he conatus 
Juit rem veneream hubert with the defendant, and fo to commit an 
unnatural crime, were not a ſufficient overt act, without alleging 
ſomething actually done towards putting the conſpiracy in execu- as 
tion. But the objection was unanimouſly over-ruled, and ſcveral ths 4 
inſtances were mentioned of attempts to commit felonies being vs or 
puniſhed as miſdemeanors. 1 Stra. 193. | | 1 
7. The bare having coining tools in poſſeſſion, with intent only a 
to uſe them, was holden inqictable: per curiam, hete the intent he bu 
is the offence ; and the having in his cuſtody, is an act that is the pr rk f 
evidence of that intent. Rex v. Sutton, 2 Stra. 1073. | 8 
8. The promiſing money to a member of a corporation to in- bouſes 
duce him to vote for the election of 4 mayor, is an Re a 
28. 8 5 | Fn 2 Wie 
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Indictment. 

| ich an information will lie. Rex v. Plyinpton, 2 Ld. Rayms 
1377. 8 
mw The ſame principle governed the caſe of Rex v. Vaughan, 
where an information was granted againſt the defendant for at- 
umpting to bribe a privy counſellor to procure him an office in the 
colonies. 4 Burr. 2494. JE 

10. In the caſe of Rex v. Scofield, it was holden, that the at- 
jempting to ſet fire to a man's houſe, which is only a miſdemeanor, 
was itſelf a miſdemeanor per ſe, as much as an attempt to commit 
felony, though differing in degree. There, indeed, was an act 
done; but another caſe was there cited, before Adams B. at 
Shrewſbury, where an indictment charged a defendant with an 
#:tempt to ſuborn one to commit perjury z which, upon reference 
to the Judges, was unanimouſly holden to be a miſdemeanor. 
Cald. 397: | 72 | | 
11, In an inditment on <7G. 3. c. 70. making it felony to 
endeavour to ſeduce a ſoldier or ſailor from their duty, it is ſuf. - 


; ficient to charge an endeavour, &c. without ſpecifying the means 


employed. Rex v. Fuller, M. 38 G. 3. 1 B Pull. 180. 


— 


(tl. 8) Good or not in reſpect of the Place where 


or before whom taken, or where the Fact is al- 
leged to be done. | 2 


1. ON an indictment, ſtating that the defendant, late of Wool. | 
hampton in the county of Berks, with force and arms, at 
the pariſh aforeſaid, in the county aforeſaid, made an aſſault on 


F. V. &c. a motion was made in arreſt of judgment, on the 


ground that no proper venue was laid. It did not appear where 
the offence was committed; the indictment only ſtated it to be 
at the pariſh afsreſaid, no pariſh having been before mentioned, 
Moolbampton not being deſcribed as a pariſh. BLACKSTONE contra, 
inſiſted that it muſt be taken upon the face of the record, that 
Woeorlhampton was a place from which a venue might come; _ 
cially as the offence is laid at the pariſh aforeſaid, and no 

place was before mentioned, which ſhews Hoo/hampton to be a 
pariſh, But Tae Court ſaid, they inclined to think the objec- 
ion fatal. They ſaid they could not intend any thing concern- 
ing Woolhampton, becauſe there was no occaſion on the trial to 
Res what place it was. But there ought, on the face of the 
ecord, to appear ſome certain venue; whereas here the effence 
was only laid af the pariſh aforeſaid, and no pariſh was before men- 
tioned. The King v. Mathews, H. 33 G. 3. 5 T. R. 162. 

2. The defendants had been convicted of a nuiſance, in erect- 
Ing buildings, and there making acid ſpirit of ſulphur. The in- 
diament run thus: that * at the PARIsEH of Twickenham, &c. 
near the king's common highway there, and near the dwelling- 
bouſes of ſeveral of the inhabitants, the defendants erected, c. 

* , ? . an 


. — x (H. 10 Good or not in respect of the Time Gn 


ELEC: ' qndittient; 
nun objeQion was taken in arreſt of ju judgment, that the inditmeny 
ns laid generally at the yarIZH of wickenham, and only ſaid ney 
the common highway ; but not ſaid to be in the te or village. 
But, per: Lord Mansfield, It is ſufficiently laid, and ia the ns 
tomed manner. The very exifence of the nuiſance depends upon 
the number of houſes and concourſe of people; and this is matter 
_ of fa#t to be; judged by the 7 1 Rex v. White and Ward, E. 
> 3. 2. 1 Burr. 333. 

8 3. If NA two vine in a pariſh, the iadictment need not 
GY we in which of them the defendant lives. Sayer, 119. 
3 4. It ſeems to be agreed that a mi ke of the place in which 

2.n ofſfence is laid, will not be material upon the evidence on © not 

guilty” pleaded, if the fact be proved at ſome other place i in the 
N ſame county, 4 Hawk. F. C. 47. J. 84. 

g. If the fact is laid to be done in a city or county in itſelf, but 
TT Which are not co-extenſive,” it muſt ſay, within the city and 
_ -  cqunty of B., e. Rex v. Bunce, E. 11 G. 2. Andr. 162. 

6. An indictment againſt the pariſh of B. for not repairing a 

road leading from A. 1 B. is exclufive of B., and therefore bad; 

and it is not aided by a ſubſequent allegation, that a certain part 

| 7 2 ſame highway in B. is in mY Se. Rex v. rr 
5 3 37.5 813. 2 


9 taken, and ſetting forth of the Fact. 


"2 T is wot neceſry to mention the br in an indictment 
2. In BURGLARY the bour is uſually mentioned, in order to ſhew 
that the offence was committed in the night-time 3 and in Rex v. 
Waddington, Lancofter Lent aſſiaes 1771. Mr, Juſtice Gould held an 
Bale for burglary inſufſicient becauſe the hour was omitted. 
G.. 

3. Where the caption of the indictment ſtates the court of 
Quarter Seſſions; where ſuch indictment was found, to be held 
on an impoſſible day, it is fatal. Rem v. Fearnley, 1 T. R. 316. 

4- Perjury being alleged in the indictment to have been com- 

mitted in the time of the /ate ling, and charged to be againſt the 
peace of the now king, is fatal, and renders the indictment infuf- 
-ficient, and a conuiction therefore rever/ed in the Houſe of Lords, 
and the defendant e therefrom. Rey v. Lookup, 3 Boer. 
1901. 

5. It is agreed, that a miſtake i in not laying the offence on the 
very ſame day on which it is afterwards proved upon the trial, is 
not material upon evidence. 4 Hawk. P. C. 46. ..81. 
6. Time and place muſt be added to every material fact in an in- 
dictment. Rex v. Hollond, 5 T. R. 667. | 
7. Though the time in a temporary ſtatute be e yet 11 it 
Ri IT ITO of OO Lrins Gt 

1 Wi 


— 


| Andictment. 7 91 
law; for hen an a& is continued every body is eſtopped RL 

it is not in force. Rex v. Morgan, M. 10 G. 3. 2 fir. 1066. 7 
8. An indictment mult be in the preſent tenſe, that the jury do, 


and not did preſent. Rex v. Bunce, And. 162. 


Dr 


| . (K) Uncertainty in che Offence too general. |  _ 14Vin. 38s, 


; 1. A Common and turbulent brawler, a ſower of diſcord among 
ich | her neighbours, ſo that ſhe bath ſtirred, moved, and in- 
not cited divers ſtrifes, controverſies, quarrels,, and diſputes amongſt 
the his majeſty's liege people, contra pacem, &c. is too general. None 


but a barretor and a common ſcold are indictable by general 
.words. Rex v. Cooper, H. 19 G. 2. 2 Str. 124. | 
2. Indictment againſt defendant for a nuiſance, charging that 
he ſemper levavit vel levari .cauſavit.. And, on demurrer, judg- - 
ment was given for the defendant, on account of the uncertainty 
of the charge. Rex v. Stoughton, E. 4 C. 2. 2 Stra. oo. 

3. Charging an officer with a breach of order in not proſecut= + 
ing a war * with all poſſible vigour and deciſion, is too uncer- 
tain, even though the charge be made in the very words of the 
order given to him. Rex v. Holland, E. 34 G. 3. 5 T. R. 607. 

4. Indictment for words ſpoken of a juſtice in the execution of 


en his office, muſt ſpecify what they were; and, if for obſtruQting 
12 G. 2. Str 4. 699. | 


5. On an indiament on 5 Elia. c. 4. if it is averred a trade 
uſed in Great Britain, inſtead of England, it is bad. Rex v. Lifter, 

AM. 1 G. 2. 2 Stra. 788. | | W | 

6. An idditment for perjury, not ſhewing in what manner and 


: 


in what court the falſe oath was taken, is inſufficient ; becauſe, 
d, 9 what appears, it might have been extrajudicial. Rex v. Aylett, 

1 K. 60. | : : * . 1 
of 7. If an indictment be for a forcible entry, there ought to be 
1d - a poſitive charge of diſſeiſin. 1 Ld. Raym. 610. 3 

38. Indictment quia male et negligenter ſe gelſit in execution of tbe | 

+ office of conflable,” qualhed for being too general. "Rex v. Winter- 
he ingbam, 1 Stra. 2. $ #7 3 8 TIN 
4 9. So, for deceiving one D. of ſeveral lottery orders, vis. de 


ſeriptis bois et catallis of D. gecipiebant et defraudebant. Ib. 8. 


* 


1 ee () Uncertainty. | oy | __ | 
1 . N RANCIS Morris was indifted as a receiver. The india - 

" ment ſtated, “ he the ſaid Thomas Morris, well know- 

” ing,” Sc. But the indictment was held good, and the words 

, | © the ſaid Thomas Morris” rejected as ſurpluſage, Morrit's caſe, 


Caſer in C. L. 103. | 
= 44 - bs : 2. But 


. » . ; - 


96 a Jnditment. #: 

TY 4. But where an inditment contained to counts, one for ſteat. 
ing a bank note, and the other for ſtealing a pocker-book; and the 
ſame indictment charged Mary Graham with knowingly receiving 
them, and the ſtealers were found guilty ; held bad on the 1af 
count only, and Mary Graham was found guilty of the offence 3 
Jaid. This was held bad; for it is uncertain to which offence 
this finding refers. Graham's caſe, Caf. C. L. 82, 3 

3. So alſo an information charging two diſtinct offences, if the 
offender is convicted of the ſaid offence, it is inſuſſicient. Rex v. 
| Jalomont, m T. R. 249. | 8 
I 4.᷑. Conviction under 22 Geo. 3. c. 47. for inſuring a ticket in 
> | - the lottery, authoriſed by 25 G. 3., quaſhed, becauſe the informa- 
y | tion did not ſtate that it was a ticket in the fate lottery. Rex v. 
85 « Trelawney, E. 26 G. 3. 1 T. R. 222. $962 8 
5. In an information, the charge that the defendant, under co- 
lour of his office of clerk of the market, did illegally cauſe his 
agents to demand and receive of ſeveral ether perſons ſeveral other ſums 
of money; is too general, and for this the judgment was arreſted. 
Rex v. Role, 2 Stra. 999. 2” 8 ; | 
6. An indid ment for murder muſt aver that the priſoner gave 
the deceaſed a mottal wound. Lad's caſe, Caſes in C. C. 112. 
7. It is an incontrovertible rule, that ** in an indictment nothing 
material ſball be taken by intendment or implication.” 4 Hawk. P. C. 
| : 10 a criminal charge, there is no latitude of intendment to 
include more than is charged ; the charge muſt be explicit enough 
do ſupport itſelf. Rex v. Wheatley, 2 Barr. 1127. 
9. In indictments figures muſt not be uſed, eſpecially in ma- 
- | terial parts. Rex v. Haddoch, Andr. 145. if by Fa 
I 10. An indictment for ſelling bread, not having debitum pon- 
dur, is too general. Rex v. Flint; 1 Ld. Raym. 442. 5 
11. In ſome caſes it is not neceffary to boecity the particular 
acts which conſtitute the offence. As, in Rex v. Eccles and othert, 
H. 24 G. 3. B. R. the defendants, who had been found guilty of 
a conſpiracy, moved in arreſt of judgment, becauſe the indict- 
ment merely.ſtated that they had conſpired together by indire# 
meant to prevent one H. B. exerciling the trade of a tailor, with- 
out ſetting forth the means uſed ; but the court over-ruled the 
objeQion, faying that it was ſufficient to ſtate the conſpiracy and 
its object. a 
| 12 So in an indictment on ſtat. 37 G. 3. c. 70. it is ſufficient 
to charge the defendant with having endeavoured to ſeduce perſons 
ſerving in his majeſty's forces by ſea or land from their alle- 80 
giance, and to incite them to mutiny, without ſetting forth the | 
means employed. Rex v. Fuller, By. & Pull. 180. TN: 
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(00) Things of Form, 


1. F the offence be prohibited only by fatute, the adi ment 
ought to conclude contre formam flatuti. But an indictment 


for that which is an offence at common law, as for obſtructing the 


execution of an act of parliament, need not, and ought not to 
conclude contra formam flatuti, Rex v. Smith et al. T. 20G, 3, 


2 Dougl. 445+ 


2. In an indictment for an offence at common law, a conclu- 


ſion of contra formam_iazuti may be rejected as ſurpluſage. Rex 


v. Matthews, H. 33 G. 3. 5 T. R. 262. : 


3. An indictment for a nuiſance might conclude, ad commune 


nocumentum of all the king's ſubjects. 2 Stra. 688. 


14Vin 389. 


4. Indictment for a riot, and riotouſly m—_ away two water- 


enginesz after verdict pro rege, it was moved in arreſt of judg- 
ment that there was no vi et armis. Sed pn CUrRiam, The 
riotoſe ceperunt, fregerynt, et profiraverunt,. implies a force, and 
the indictment is well enough. Rex v. Vynd et al. 2 Stra. 834. 


priſon, without ſhe wing the cauſe of his impriſonment, &c. by 
which it may appear that it was of ſuch a nature that the break - 
ing might amount to felony, is inſufficient, - 4 Hawk. P. C. c. 25, 


J- and vide 2 Stra. 1226. 1268. | 


6. In an indictment for perjury, on the 5 Elia. c. g., the word 
wil fully is eſſential, and muſt be inſetted, becauſe the term wilful 
in the ſtatute is a material deſcription of the offence; but it is not 


neceflary in an indictment for perjury at the common law. Cox's 


caſe, Cafes in C. L.. 82. ST? | Ik! 
. Inditment on the Black Act for ſhooting at any perſon, 
_ muſt purſue the words of the ſtatute, and charge the offence to 
© have been done © wilfully and maliciouſfly ;” the omiſſion of theſe 
words is fatal to its validity. Davis's cafe, Caſes in C. L. 556. 


8. An inditment of felony mult allege the offence to be done 


feloniouſly.” An indictment of burglary muſt lay that the party 


5. feloniouſly and burglariquſly did break and enter.” High treaſon 


. muſt be laid to be done traiterouſly ; petit treaſon felonioufly and 
- raiteraufly; for though a party be acquitted of petit treaſon, he 


may be convicted of murder or manſlaughter. 2 Hales P. C. 
184. . | | | 1 


8) Quaſhed. In what Caſes, and for what Faults. 


0 EPTARD Frith, a bankrupt, was indiQted at the Old Baile 


14 Vin. 396-- 


Seſhon, 1738, for ſecreting his effects. The priſoner's - 


counſel raiſed four objections to the validity of the indictment, all 
which the court held to be good; and the indictment, conſe- 


guently, vicious, The proſecutor then moved, that the indiQ-" 


meant 


94 


tte priſoner being put u 
Fritb's caſe, Caſes in C. L. 12. 


3. The court may uſe a diſcretion, ei 


ment might be quaſhed;z but Taz Cover ſaid, it was by no 


means proper to encourage the quaſhing of inditments after pri. 


foners have pleaded. The motion was accordingly refuſed ; and 


his defence, an acquittal was entered, 


2. The court will not give leave to quaſh an information filed 
ex officio by the Attorney-General, He may ſtop the proceedings 
upon it by noli proſequi, and file another. Rex v. Stratton et al, 
1 Domi. 239. en . * 9 

to quaſh an indict · 
ment on motion for inſufficiency, or put the defendant to demur 
to it: but after verdiQt they are bound to arreſt the judgment, if 


| they ſee the charge to be inſufficient. 2 Burr. 1127. 


24 Vin. 400. 


e impeached by the Commons of Great Britain of any high treaſon, 


6 ** 
; . 2 
2 27 . 
1 „ 
Pn 
- * 


after wards moved to quaſh it, hic 


4. Motion for the proſecutor to quaſh his own indictment is 
not of courſe, eſpecially if he has put the defendant to expence, 
or been guilty of unneceſſary or aſſected delay. Rex v. Webb, E. 
4G. 3. 3 Burr. 1468. p , 
F. An indittment for perjury was removed by certiorari, and 
the defendant paid coſts for not going on to trial. The proſecutor 
the court refuſed, unleſs he 
would ſubmit to pay coſts. Rex v. More, 2 Stra. 946. 


6. The court will not quaſh an indictment for a nuiſance, but 


leave the party to demur to it. Rex v. Biſbop, E. 11 Gee. 2. 


Andr. 220. « A 

J. An indictment at the quarter ſeſſions for perjury at common 

law, was quaſhed for want of juriſdiction. v. Bainton, 2 Stra. 
1088. Rex v. Fearnley, 1 T. R. 316. | 


8. In the caſe of felony, if it appear, before the priſoner has 


pleaded or the jury are charged, that he is to be tried for /eparate 
offences, the Judge in his diſcretion may quaſh the indictment. 


3T. R. 106. p 
9. Indictment againſt fix jointly and ſeverally for exerciſing a 
trade, quaſhed, becauſe there, ought to be diſtin 

Rex v. Weſton, 2 Stra. 6239, © "| © 


(U. 3) Indulgence to Perſons indicted. 
1. P UT now, by 20 Geo. 2. c. 30. it is enacted, 4 That all 
| « and every perſon and perſons whatſoever, who Hall be 


« whereby any corruption of blood may or ſhall be made to any 
« ſuch offender or offenders, or to any the heir or heirs of any 


4 ſuch offender or offenders, or for miſpriſion of ſuch treaſon, 


cc ſhall be received and admitted to make bis or their full defence 


_ « by counſel leatned in the law, not exceeding two counſel, who 
4 ſhall be aſſigned for that purpoſe, on the application of the 


4e party; or parties impeached, at any time after the articles of 
* impegchment ſhall be exhibited by the Commons,” 
3 Dn lh 2. lt 


'1 | - % % 
< 4 4% "= 


indictments. 
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and chriſtian name; for he that pleads miſnomer of either muſt 


( 


4. It is alſo enacted, by 6 Ann. c. 21. 11. * That when any 
10 _ is indicted for high treaſon, or miſpriſion cf treaſon, a a 

« liſt of the witneſſes ſhall be produced on the trial for proving 

« the ſaid indictment, and of the jury, mentioning the names, pro 

« feffion, and place of abode of the ſaid witneſſes and jurors (a), (a) The cafe 
« ſhall be alſo given at the ſame time that the copy of the indict- of Lord 

« ment is delivered to the party indited ; and that copies of all "cy, -* "gl 
« indictments for the offences aforeſaid, with ſuch liſts, ſhall be term, 21 0. 
« delivered to the party indicted, ten days before the trial, and 3- ws the 
« in preſence of two or more credible witneſſes.” 


ſince this act took effect. The Attorney-General, as the only method of complying with the direc- 
tions of the act, moved the King's Bench for a rule upon the ſheriff, to deliver to the proſecutor a liſt 
of the jurymen he intended to return upon the pannel, in order that the proſecutor might be enabled to 
deliver ſuch liſt to the priſoner 3 and the rule was drawn up accordingly, for the terms of which vide 


Douglas, $91. | 5 

3. But it is enacted by 6 Ges. 3. c. 53. That nothing con- 
« tained in the above laſt recited act ſhall anywiſe extend to 
« any indictment of high treaſon for counterfeiting his majeſty's 
« coin, the great ſeal, or privy ſeal, his fign manual or privy 
« ſignet, or to any indiQtment of high treaſon, or to any pro- 
« ceedings thereupon againſt any offender or offenders who, by 
« any act or acts now in force, is and are to be indicted, ar- 
« raigned,- tried, and convicted, by ſuch like evidence, and in 
« ſuch manner, as is uſed: and allowed againſt offenders for coun- 
« terfejting his majeſty's coin.” 34 | 


Indiſtmennn — * TY 


(W) Abated by what. Miſnomer or Addition. 7 e 


1. Ar the Old Nn, in Ju Seſſion 1786, J. C. Semple was : 


put to the bar to be arraigned on an indictment of larceny. 
The indictment ſtated, “ That James George Harold, otherwiſe 
« Semple, otherwiſe Kennedy, LABOURER, one chaiſe, called a 
« poſt chaiſe, of the value of 50/., the goods and chattels of 7obn 
« Lycet, feloniouſly did ſteal, take, and carry away,” Wc. Before 
the priſoner had pleaded, it was moved to quaſh the indictment, 


on the ground of informality : the addition being placed after the 


alias diftus, and not after the firſt name. The Court, upon the 
authority of Staundforde, Hale, and Hawkinss Pleas of the Crown, - 
directed the indictment and the priſoner to be detained till the 


next ſeſſion. ' Semple's caſe, Caſes in C. L. 469. 


2. But if the priſoner, on his arraignment, plead to the indict- 
ment, this error is thereby cured. ' Hannam's caſe, ib. (n). 
3. Toa plea of miſnomer, which may be pleaded ore tenus, the 


| clerk of the arraigns may reply that the priſoner is known as well 


by the one name as the other. Dean's caſe, ib. 535. _ | 

4. Sir Matthetu Hale ſays, there is little advantage comes by 
theſe pleas to the priſoner ; and as to the proſecutor, he recom- 
mends, as the ſafer way, to allow the plea both ag to the ſutname 


% 


* 
1 


Vin 407. 
. ' , 


* 


te name he gives himſelf. 2 Hale's N. P. C. 238. 
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— 


— 


EP, . 15 5 b Indickt 2 t. | 
in the fame fet forth what his true name is, and then he goncludy; 


himſelf; and 5f the grand jury be nat diſcharged, the indictmem 
may preſently be amended by them, and returned accord 


9 = 4.4 p . ” 


] N E 7 LES o 


* r 
| . | * 
0 "4 * 
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Ante, 1 Suppl. tit. Billy of Exchange, (H), p. $57- (O) 
ih, 567. 5 . 955 
Insdels. 


Ante, 4 Suppl. tit. Evidence (A), p. aol. 


[£63 Information, = 
W e) For wha, | 
Fon attempting to bribe a privy counſellor to procure a xe 


= , verſiovary patent of an office grantable by the king under 


che great ſeal. Rex v. Vaughan, . 106. 3. 4 Burr. 2494. 


2. For printing and publiſhing an obſcene book. Rex v. Curl, 
AH. 1 C. 2. 2 Stra. 788. b 0 he 
3. For printing in a hewaſpaper, that A., juſtice of peace, was 
ſcandalouſly * of telling a lie in divers companies, vip: that 
defendan: had aſked. his pardon for publiſhing that H. was to be 
married to V.;“ for giving the lie tends to a breach of the peace, 


. 2 Rex v. Staples, T. 11 & 12G. a. Andr. 228. 


4. Norman, an attorney, who was a commiſhoner to take 2 
davits in B. R., upon an arbitration to end ſome matter of differ 
ence between two perſons upon an indictment in that court, exa- 
mined ſcyeral perſons ore tenus upon oath, without putting the 


matter into writing: Fer fot, cuf, This js ſuch an ere 


— 


— 


ing 6 


which 2 
1 Will 7 
ting a m 
v7. Jones, 

L 10 
mayor 0! 
« from 
« gonſu1 
« will n 


13. 
Aung 
ter, do 
2 Burr. 

14. 1 
diſcharg 
for it 18 
$6.2 

15. 
to take 
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1 


which a an information muſt b. Rex v. Norman, 39. B. E. 
1 WAI. 7- 


5: Information mall go ind a juſtice uf peace for commit- | 
ting a man for not paying 17. for diſcharging his warratit- Rex 


v. Jones, | 

7 Information was granted for, theſe words i in a letter to the 
* or of Richmond, viz. * am ſure you will not be perſuaded 

rom doing juſtice by any little arts of your town-clerk, whoſe 
« conſummate malice and wickedneſs againſt me and my family 
« will make him do any thing, be it ever ſo vile.“ Rex v. Waite, 
bid. 22. 

7. The coutt granted an information againſt the defendant, as , 
for a nuiſance, on affidavits of his keeping great quantities of 
gunpowder, to the endangering the church and houſes where he 
lived, _ Res v. Taylor, 2 Stra. 1167. 

8. Information grauted for illegally impteſſing and Sabsi A 
tecruir. Rex v. Drew, 1 Stra. 40.4. 

9. For giving a ludicrous account of a marriage between an 
aQtreſs and a married man. 1 Blac. 294. 

10, If a captain of a man of war refuſe to let che coroner 
come aboard his ſhip, lying in the body of the county (as in Port/< 


meth harbour), to take an inquiſition of one who had hanged him- 


ſelf there, information ſhall be granted. Rex v. * And. 
231. Stra. 1097. 

11. If a juſtice of peace, without whom the ſeſſions cot not 
be held, voluntarily abſent himſelf, information lies. Rex v. Foxy 
1 Stra. 21. 


12. 80, if he reſuſe to put the act 1 6. c. 13. for taking the 


oaths, into execution, on application d to him. Rex v. News 
tan, 1 Stra. 413. 


13. Iaformation lies * publiſhing ted diſtinct libels on two 
diſtin -perſons, one a libel on his ſon, the other on his daugh-- 
ter, to diſcredit and diſturb. him and them. Rex v. Benfield, | 


2 Burr. 980. _ 

14. It lies againſt the judges of an inferior court, for unduly 
dſcharging a debtor out of their priſon. Attachment alſo lies; 
for it is a contempt. Per Hardwicke C.J. Moravid's caſe, T. 
6. 2. 1 Burr, 135. 


15. The court granted an information againſt one for refuſing 


to take upon him the office of ſheriff, becauſe the vacancy of the 
oſhce occaſioned an interruption of public juſtice, and the year 
would be nearly expired before an indictment could be brought to 
tral, Rex v, Woodrow, 2 Term Rep. 131. 

16. The court will grant a rule ni tor a criminal information 
it the end of a term againft a magiſtrate for malpractices during 
the term, but not for any miſconduct before the term. Rex v. C. 


OM 37 G. 3. 7 K. 80, 


i 


vor. v. \ 


14 Vio. 4 . | (C) In what Caſes. 
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i bf n girl, is put apprentice to B., a muſic-maſter, by her 

1 father, who is bound in 200/. for performance of 
covenants ; A. is debauched by C., B. afterwards diſcharged the 
indenture, and releaſes the penalty to the father, and gives her 
up to C. without the father's knowledge, who pays him the pe. 
nalty of 2000., aud gives bond that B. ſhall have the profits of A. 
fſinging that year. A. is indentured to C., a gentleman, to learn 


. 
F - 


muſic of him, and covenants inter alia © not to quit his apart. 
ment.” The articles are execyted by all but the er boot 


from him for A. s performance of covenants is drawn, but not 
executed, and ſhe goes and lives with C. as a kept miſtreſs: in- 
formation lies againſt B., C., and D. the attorney who drew the 


inſtrument, and was privy to the whole, for a conſpiracy. Rex v. 


Delaval, T. 3 G. 3. 3 Burr. 1434. 
2. An information lies for contriving to get a young lady out o 


the cuſtody of her guardian, aſſigned in Chancery, and marrying 


her; though ſhe voluntarily went into a coach prepared for the 
- purpoſe of carrying her off. Rex v. Lord Offulfton et al. 2 Sire; 
1107. Andr. 310. S.C. 22 Nd 


3. If a ſtatute makes a thing criminal which was lawful before, 


an information- lies for an attempt to do it; as when going to 
France during a war, without licence, was made high treaſon, 


an attempt to go to Franee was conſidered a great miſdemeanor, 


for which an information lay. 3 Com. Dig. 520. 


4. A criminal information having been granted againſt the de- 


fendant, he, before the trial at nf prive, diſtributed hand- bills in 


the aſſize town, vingicating his own conduct, and reflecting on 


27 the proſecutor's. This matter being diſcloſed to the Judge at nj 


prius by an afhdavit, was held a ſufficient ground to put off the 
trial; and that affidavit beiog returned to the Court of King's 
Bench, they granted another information on i: againſt the de- 


fendant for ſuch criminal conduQ; conſidering the affidavit taken 
at niſi prius as taken under the authority of this court. Rex. 


Jolliſfe, T. 31 G. 3. 4 T. R. 285. 
5- The court will not grant an information againſt a magiſtrate 


; for having improperly convicted a perſon, unleſs the party com- 


plaining make an exculpatory afhdavit denying the charge. Re 
V. Weſter, 3 T. R. 388. : 5 . | * | 
6. A motion was made for an information for ſending a chal: 
lenge by letter. Copies only, not the original letter containing the 
challenge, were produced. The Court granted the rule, upon 
reading the copies only, they being ſufficiently verified. Rex v. 
Chappel, 1 Burr. 40% © kth 2 
7. For one ſingle act, in uſurping an office, an information lies 


at law, for-puniſhment of the offender, but not on 9 Ann. c. 204 
which entitles to coſts, and relates only to franchiſes affecting 


rights between party and party. Rex v. Williams, 1 Burr. go, 


% 


the ſeſſions, without ſummons or oath, convi 


2 
8. If 6 . 78 
one jak himſelf ſettled. at A., and oY remove him thither, 
and he returns the ſame day, and one of the juſtices preſent at 
10 him; the court. 
will grant an information. Rex. v. Angell, 1 Burr. 124. 
9. And, in general, information lies for any offences againſt . 
the public good, or againſt the firſt and obvious en of come" 
mon pre 4 de . 8 86. 1. 11 i 


14 vid. 416. 


00 N in general. 


_— wee will not ſtay desu in debt on a — FR 

= tute after verdict, though no affidavit has been filed that 
the offence was committed in the county where the action is 
brought, and within a year before the bringing of it. The ſtat. 
21 Jac. 1. c. 4. only applies to thoſe, penal ſtatutes on which pro- 
ceedings may be had before the juſtices of aſſize, juſtices of the 
peace, Se. Leigh qui tam v. Kent, 3 Term Rep. 362. 

2. The court will not grant an information ut a magiſtrate 
Fg having improperly convicted a perſon, unleſs the =y com- 
. make an excyJpatory affidavit, denying the fact. Ren v. 

ebfler, 3 T. R. 388. 

If foveral rules are obtained for informations againſt Gre | 
ſereral defendants, one Joint information cannot be filed againſt 
them on theſe ruler, though it be for a joint offence. Rex v. Heydon, 
f. 2 G. 3. 3 Burr. 1270. | 

4. If there is information for perju on trial of information 
for a conſpiracy, and all parties agree, the court, on conſent, may 
arreſt judgment on the conſpiracy, and quaſk the information for 
perjury: Rex v. Green, Rex v. Roper, 2 Stra. 10 2. 

5. Information may be quaſhed on motion, without demurrer, | 
for de fect of juriſdiction. Ren v. Williams, 1 Burr. 385. | | 

6. If the record of an information on a penal ſtatute does not 
ſet forth all the things done, as required by 18 Ez. c. 5., and it 
removed by certrorari by the proſecutor before defendant has 
pleaded, it is not amended by theſe things appearing in. the re- 
turn, but all proceedings ſhall be ſtayed. on motion. Nes * 
Halme 1 Burr. 365. 

7. Where there is à rule to ſhew cauſe why an ae e In the caſe 
ſhould not be granted, the affidavits, on ſhewing cauſe, may be > $05 har 
entifled The King v. A. (the defendant. } o_ King v. Jones, Elg. Trin. 
2 Kirn. 71019. . be: ee 
produced by the defendants in ſhewing cents were not intitled. Mr. Dunning objected to the reading 
of them.” But the court held that they might be intitled or nor; on the ſhewing cvuſe, and the affi- 
davits were read, and the rule diſcharged. Vide 2 Stra. 7504. NoLan's edit. in notis. 

Rex v. Herrifon, 6 T. R. 60. agrees with this caſe of Rex v. Robinſon 3..and the above caſe of The 
Kay v. Fones, does not contradict either, as it goes only to ſay that intitling the affidavits ſhall not 
prevent their being read in ſhewing cauſe againſt Oy 2 aj. But R:x v. Perſons 313. and Jevan v. 
ee are cf te. PT S 


# | | H 2 8. The- 


* % 


1600 Information. 
| 8. The defendant, who had been arrefted for penalties under 


| the lottery act, was diſcharged on common bail, ſe the afh. 
davit to hold to bail was intitled, there being no cauſe then in 
court. Ne v. Cole, E. 36G. 3. 6 T. R. 640. | | 
9. The court refuſed to diſcharge a defendant out of cuſtody, 
on the ground that the affidavit, on which he had been holden to 
bail, was intitled in the cauſe. Clark v. Caurborne, 7 T. R. 321. 
| 10. By Rules and Orilers in the Exchequer, rule 48. in an in- 
\ formation in the Exchequer upon ſeizure, &c. a ſhort note of the 
names of the parties, the quality of the goods ſeized, and the 
day in which the information was/exhibited, ſhall be entered in a 
book of the clerk of the office, to be prepared for fuch intent. 
11. 80, in an information upon a penal ſtatute, there ſhall be 
an entry of the names of the. parties, and the day of information. 


du and Orders in the Exchequer, Rule 48. 


* 


6! ; » . WE 


Moorings, on 10 An7., is good againſt the maſter, though 


KEN | it does not aver that he was on board at the time of the mooring, 


Horſeman v. Gibſon, H. 3 Gee. in gc. Fort. 32. 


2. Information upon a ſtatute muſt ſet forth every thing requi- 


ite to bring the offence within. it. As in an information upon the 
ſtat. 11 & 12 N. 3. for having India filks, it muſt aver that there 
were warehouſes {till continuing at the time of the ſeizure, and 
that the | ape were not delivered out on fecurity. Holden v. 

Weedan, T. 1724. Bunb. 1177. 
3. A. was ſurety for one of the clerks of B. (caſhiet of the Ex- 


5 F ; 


tion of debt upon this bond it was moved for leave to plead double, 


viz. non eft factum, and conditions performed, which was granted. 


' The Attorney-General v. Snow, Hil. 1721. Bunb. 96. 

4. On a trial upon an information againſt the defendant for 
being concerned in unſhipping, Oc. contrary to the ſtatute 8 Annc, 

it was objeQed that one Ry/e// had been guilty, on an information 

of the fame nature for the ſame goods, and was actually in exe- 
cution in the Fleet upon that judgment; and therefore the crown 

could not have a double ſatisfaction, and quoted Mare, 55;. 

© Nay. 62. Cre. Hlix. 480.; and infiſted that in this caſe an 

| rela did not lie. RErNoLDs, Ld. Ch. Baron, thought the de- 
2 might have pleaded this matter puit darrien continuance; 


but, however, that Rufe/”s being in execution in the Fleet, was 
not a ſatisfation to the crown: and ſo the defendant went into 


evidence, and on proof, it plainly appeared that the witneſs for 
the crown was perjured, fo Mr. Attorney-General gave it up; 
and there was a verdict for the defendant. The Attorney-General 


. - 


v. Poppleflone, Hil. 1731. Bunb. 311. 


. AN joformation for mooring a merchant ſhip, at the King's 


eiſe), and entered into a bond for the purpoſe ; upon an informa- 


* 
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(B) What they may do or claim a ſuch, ry 3 14Vin. 420. 


I A Cuſtom for all the inhabitants of a pariſh to play at all 
kinds of lawful games, ſports, and paſtimes in the cloſe of 
A, at all ſeaſonable times of the year, at their free will and ** 
ſure, is good. Titch v. Rawlins, 2 Hen. Blac. 393. 
2. The like cuſtom for all perſons for the time being, bing in 
the ſaid pariſh, is bad. I. 
3. Action on the caſe againſt the men dwelling in the — of 
Devon, for an injury done to plaintiff's waggon, in conſequence 
of a bridge being out of repair, which ought to have been re- Its other> / 
7 by the county. To which two of the inhabitants appeared _ as 60 
themſelves and the reſt of the men dwelling in the county, 3 
and demurred. Held that the action did not lie; for they are fanQtion-d 
neither a corporation, nor 9a a corporation, nor have any corpo - roo a 
rate fund out of which fatisfaQion can be made. Ruſſell v. The 14. Kenyon 
Men of: Devon, 2 Term Rep. 667. C. J. A. 
4. No action would have lain againſt the hundred for not 
keeping watch and ward before the ſtatute of hue and cry, _ 
gives it ; they not being a corporation. Semb. Jackſon v. Inbu- 
Mos of Carleſworth, 1 Term Rep. 72. See alſo 2 Will. ga. 
A plaintiff recovering damages againſt the bundred, under 
p 1. c. 22., is entitled to his coſts, 15. 


See ante, 3 Suppl. tit. Cem (A), 66. (H), ib. 69. þl. J. (I) p 
ib, 70. pl. 3: And we tit. Proſeription, - | 


\ | 3 
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(4 Grate; ; in what Caſcs to flop 8 8 


. AFTER a verdict at at _ a bond of 20 years ſtanding, 
an injunction was granted. 3 P. Wms. 395. Mich. 1735.• 
Humphreys v. Humphreys. 
7 bill My rec who had an 1 the in the manor 
tals rom proceeding at * plaintiffs, 
| H 3 building 


A Imundtion. | ? | 
building houſes on the manor without leave, and praying that de, 11. 


3 fendants might accept of ſuch a compenſation as the court ſhould ing ac 

ttzink reaſonable; the court 3 to * the common in. payne 
junction till the hearing. 7 1 . th, 285. I ich. 1738. Conyers v. tion 

Lord Abergavenny, 3 l 2 r 5 here u 

| In the above caſe, a bill brought by the defendants had been diſmiſſed, on a ſugeef ion . 8 

N of the plaintiffs, that it was matter determinable at law. | 1 

bs 20 3 Whil& ſuits wete depending here, the plaintiffs indicted the to bui 

_ defendant's agents at the ſeſſions, where they themſelves were judge, entere 

> for a breach of the peace. The plaintiffs were ordered not to was b 

proceed at the ſeſſions till anſwer or further order, And it wa; rebuil 


aid by the Chancellor Hard wicke, that there was no reſtraining power could 
in this court over criminal proſecutions, but that where an action of broug] 
«treſpaſs will lie, the Attorney-General wonld grant a noli proſequi award 
o a criminal proſecution, and that pendente lite this court would fl tioned 
an action of treſpaſs vi et armis, or an indiftment for a Forcibl entry, 1783. 
pending a ſuit here for the quieting the paſſeſſon. 2 Atł. 302. May 13. 


1742. Mayer of Lori v. Pilkington. 5 of the 
44. Where bond creditors of the anceſtor proceed at law againſt decree 
the heir, and others bring a bill in equity on behalf of themſelves; the en 

and the other creditors, and obtain a decree, an injunction ſhall bolds. 

iſſue againſt thoſe ſuing at law, unleſs they have firſt obtained 14. 
ö judgment. 1 J 211. Hill. 1748. Martin v. Martin. mortg 
55. An injunction was granted to ſtay trial in action; at law the de 
| © - commenced by a corporation for petty cuſtoms, till anſwer, as a procee 
4 defence at law might ariſe out of the anſwer. 2 Yef. 620. Tris. 15. 
1755. Anon. eee : to ſtay 
6. An injunQion, obtained to ſtay proceedings at law againſt Rep. 6 

the principal, was extended to ſtay proceedings on the bail bond. 16. 

Ab. 32. December 1744. Stone v. Tuſſin. N 1 filed, 
J. An injunction was awarded to ſtay proceedings at law for at law 
an annnity, on paying all the arrears into court. Amb. 242, equity 
Hill. 1754. Searlav. Lord Carpenter. + © 8428 3 Bro. 
38. Leſſee of a houſe covenants to repair, with exception as to . 

7 _ fire; the houſe js burnt ; the leſſee, having inſured and received 17. 
the inſurance money, neglects to rebuild, and brought an action for quod ct 
rent, and was reſtrained from proceeding. - Amb. 619. Trin, an a© 
1764. Brown v. Quilter. „ . eution 
9. A bond was given for the enjoyment of a collateral. matter, chooſe 
an injunction iſſued againſt an action commenced upon the bond in ade 
ſor the penalty, and an ifſue of quantum dammificatus was granted, Fryer. 

that the actual damage incurred only might be paid. 1 Bro, Ch. 18. 
Rep. 418. Mich. 1784. Sloman v. Walter, ' "  mone) 
10. InjunQion granted to reſtrain - defendant from recovering - motion 
a demand from one of the plaintiffs, he having repreſented, on: that it 
5 treaty of marriage with his daughter, that there was no ſuch de- cauſe 
mand exiſting, 1 Bro. Ch, Rep. 543. 1782. Nevile v. Wi ; Dunge 
ee, kale oa I evo, eye 19. 
CEL et ee As Ned « that th 

11. The n 


1783. Errington v. Ayneſley. 


Rep. 640. 


SAR Jnjunftion, 
11. The eſtates of loyaliſts in America were, under the forfeit- 
ing acts, confiſcated and veſted in the ſtates, and to be ſold for the 


payment of the debts of ſuch loyaliſts convicted as therein men- 
tioned. This is no ground for an injunction to ſtay an action 


dere upon a bend given by ſuch loyaliſt before he was convicted. 


2 Bro, 11. Mich. 1785. Kempe v. Antill. Ze 


12. The plaintiff entered into a contract with the juſtices, of 


che peace of the county of Northumberland, at the quarter ſe ſſions, 


to build a bridge. The ſum agreed for was paid, and the plaintiff 
entered into a bond for the performance of the article : the bridge 


was built, and deſtroyed by a flood; and the plaintiff refuſing to 


rebuild, having been - adviſed by able engineers that no bridge 
could be built upon the ſcite, which could ſtand, an action was 
brought againſt him upon the bond; and an injunQtion was 


awarded, and an ifſue quantum damnrficatus ordered, the ſum men- 


tioned in the bond being a penalty. 2 Bro. Ch. Rep. 341. Trin. 


13. There being a decree for payment of debts, &c. on the ſuit 


decree, a creditor was reſtrained from 
the executor. '- 1 Bro. Ch. Rep. 183. 1782. Brooks v. Reyn- 
bolds. | : : : 

14. Repreſentatives of mortgagee, after forecloſure, ſell. the 
mortgaged premiſes; and the- amount not being ſufficient to pay 


the debt, . an action on the bond, in junction to reſtrain their 


proceeding refuſed, - 2 Bro. Ch. Rep, 125. Tooke v. Hartley. 
15. Where the defendant is abroad, a motion for an injunction 
to ſtay proceedings at law muſt be on ſpecial ground. 2 Bro. Ch. 
1789.  Revet v. Brabam. 8 | 
16. Where the plaintiff at law is abroad, and an injunction bill 


filed, and motion that ſervice of the ſubpœna upon the attorney 


at law ſhould. be good ſervice, an affidavit of the truth of the 


of the truſtees; though the parties had not proceeded under that 
eding at law againſt 


4 


equity of the bill muſt accompany the motion for a ſubpgra. 


3 Bro. Ch. Rep. 12. 178g. 


an action, an injunction ſhall iſſue to ſtay trial, as well as exe- 
eution; but if the action be brought beſore the bill filed, and he 
chooſes to diſcontinue, he ſhall be allowed to prove his colts at law 


18. Upon an interpleading bill, it was doubted whether the 


money ougbt not to be actually brought into court before the 


that it has been held time enough, if brought in upon ſhewing 


eauſe againſt difſolving the injunAion, 3 Bro. Ch, Rep. 36. 1789. 
Dungey v. Angove and others. | 

- 19. Action at law on a bond given to a truſtee, only reciting 
that the obligor was (on the 5" Wi of obligec's ceſtuigue truſt) 
IT "Bp | 


appointed 


Delancey v. Wallis. Ste alſo 3. Bro. 
23. Burke v. Vickars, S. P. ten : 
17. Where there is a bill filed againſt an executor, and a decree 

quod computer, and that creditors ſhall come in if a creditor brings 


addition to. his debt. 3 Bro. Ch. Rep. 23. 1789. Goate v. 


motion for an injunction, though the practice ſeems to have been, 


103 


104 0 | - Injundion, 
; | appointed to an office, not reſtrained by injunction ; but may be 

4 FO 1 pleaded at law, in order to try whether the — Was cor. 

rap. A e Ch. Rep. 57. 1790. Thrale v. Moſs. 

| | he practice of a court of law, compelling a plyintiff on: 
[| 8 | bond not to take execution beyond his real debt, does not ouſt 1 


court of equity of its jufiſdition in awarding an injunction. 
3 Bro. Ch. Rep. 23. 1790. Codd v. Woden. 


ENTS n 21. An injunction to (tay execution and trial, not granted 23 
. | one motion. 3 Bro. Cb. Rep, 87. 1790. W rigs v. Braine. 
| | 22. Aﬀidavits read upon an application for an injunction to re. 
| h | train execution on 2 verdict at law, after anſwer put in. 3 Bn. ting u 
Cb. * 463. 1792. J/aacs v. Huppage. See Bunb. 30. Val. owner 
fer v. Ruſſel. Eaſt 1 
23. Where a bill has been filed for an account, and a creditor 26." 
comes in before a Maſter, ' but afterwards brings an action, 2 | 
court of equity will enjoin; but where the defendant has not ap- aſa e 
plied in the firſt inſtance, it ſhall be without coſts. 4 Bra. Ch. Ry. to the 


163. "Hil. 1793. Hoardenſlle v. Chettle. 

24. An injunction extends to prevent a ſuit againſt the ſherif, 
for not paying oyer money levied by him in the original ation 
before the infunction iſſued. 2 Aafr. 556. Ea, 35 G. 3. Bolt 
v. Stanway. But, in order to bring himſelf within the protection 
of the order, the ſheriff muſt comply with the terms of it, by 
bringivg the money into court, bid. 569. 

235. An injuuction 17.5 be 2 to reach a perſon not 1 
party to the ſuit. 2 Anfir. 521, Hil. 35 G. 3. Dawſon v. Prin. 
wand; Gadd v. oval. Ibid. 55 5. S. P. 

26. Where one deſtrained, and on replevin made three conu- 
ſances as bailiff to different perſons, an aſſidayit, ſtating the only 
claim to be under one of the perſons, aud that he had abſconded 
inſolvent, will not entitle i og plaintiff to an injunction. 3 Anfr. 
8 636. Mich. 30 G. F Nicballt v. Phillips and others. 

ARE 23. On a motion for an injunction, the plaintiff cannot read afh- 

| \ - Adavitsto contradict the anſwer, - 3 Anfir. 658. Hil. z6 G. 3, 

Sommer vile v. Buckle. 
238. 4. ſued at law on a policy of inſurance, which he had made 
2s agent for , on a motion for an injunction on 1 of 2 ' 
reſiding W J A., muſt have notice, 3 3 
36 G. 9 | Beacheroft v. Gordon and others, '. _ 


es A. 2) Grantable, in . Caſes, ta 2 Execution _ 


| or to flay Walle. i imp 

e 
| 1,1 jPoN 2 contract to aſſign to Smiths _—_ Fa third ſub- eſcec 
| ſcription in the S. Sea, on the 28th of Auguſt, Smith cove- bring 
nanted upon aſſigning to pay 1950k, for which he gave a bond, Feb. 
and judgment was obtained thereupon in the common pleas; 10 
Smit bled a bill ſor an injunction, and obtained it, becauſe the gran 
* W the 


contrad 


* 


IJInjunttion. 


contract ; and this being a mutual agreement, they ought not to be 

at to croſs actions at law. - Bunh. 75. 1721. Smith v. Notting 

| Vide Bunb. 84. Aubrey v. Fitzhught, as to S. 44 Controls. 

2. Where the crown has only a bare reſervation of royal mines, 

it cannot grant 2 licence to any perſon to come upon another 

man's etate to ſearch for mines; but when mines are open, the 

crown can reſtrain the owner of the ſoil from working them, and 

can either work the mines itſelf, or grant a licence to others to 
work them. 2 Atþ. 19. Jan. 1739. Lyddal v. Weflen. 

3. If a man ſuffer another to build upon his land, without ſet- 
ting up a title till afterwards, the court of chancery will oblige the 
owner to permit him to enjoy it quietly. 2 Ah. 83. Nov. 1740. 
Eaft India Company v. Vincent. 


4. A rector may cut down timber for the repairs of the parſon- | 


age; houſe or chancel, but not for any common purpoſe. He is 
alſo entitled to beter for repairing barns and outhouſes belonging 
to the parſonage; and an injunction iflued to reſtrain the rector 
from cutting down timber in the church- yard till the hearing, ex- 


cept for thoſe purpoſes. 2 Att. 217. Nov. 1741. Strachyv. Francis. 


5. The court will not grant an injunction to reſtrain a perſon 


from committing a treſpaſs, where it is temporary only; otherwiſe 
if it has continued ſo long as to become a nuiſance. 3 Ath. 21. 


Jan, 1743. Coulſon v. White. 
6. 


Limitation to A. for life, to truſtees to preſerve contingent 


remainders, &c. to the firſt, &c. ſons of A. in tail z remainder to 
B. for life, remainder to his firſt, & c. ſons in tail. Reverſion in 
ſee to A., who cuts down timber, againſt whom B. brought his 
bill to ſtay waſte, Though B. has no right to the timber, yet as 


he has an intereſt in the maſt and ſhade, if A. ſhould die without | 


ſons; and as H. could not maintain an action, not having the im- 


mediate remainder, the injunction was continued. 3 At. 94- 


June 1744. Perret v. Perrot. 


7. A bill in this court to reſtrain nuiſances extends only to 
ſuch as are nuiſances at law: and the fears of mankind, though 


reaſonable, will not create a nuiſance; and a motion for an in- 


junction to reſtrain the building the ſmall-pox hoſpital was refuſed. 


3 Al. 756. Dec. 1752. Anon. Baines v. Baker, Amb. 156. 8. C. 


8. Injunction on à forcible entry granted againſt the commil- 


ſioners of the turnpike for digging gravel in land leaſed to the 


plaintiff for 21 years, and converted into à garden. 1 V. 188. 


Der. 1748. Hughes v. Truftees of Morden College. 


9. Jointreſs gives leave to the next in remainder for life without 


impeachment of waſte, to cut timber on the jointure eſtate ; he 


dying without iſſue, the remainder-man oyer in tail having acqui- 


eſced in, and encouraged the ſo doing, ſhall be reſtrained from 
bringing an action of waſte againſt the jointreſs. 1 J. 396. 


Feb. 1749-50. A v. A . 
10. If a ſole S erry appear upon record, the court will 


grant an injunction before anfwer, to reſtrain others from uſing 
te ten boa there but there muſt be full aſldarit to ſhew thas 


, 


11. Injunction granted againſt 
che right be tried at law, and ordered the ſcaffold and boards to 


Anon. 


de pulled down. 


12. Injunction to re- erect a nu 


© Injunition, 


the plaintiffs keep up ſufficient number of ferry. boats. | 1 Vf. 416, 
June 1750. 


ing up ancient lights till 


1 Veſ. a3. Auguſt 1950. Ryder v. Benthan. 


Feb. 1750. Anon. 


13. Injunction to ſtay building maſt be on ſtopping ancient 


lance denied. 2 J. 193, 


lights, for which there is a preſcription, or on agreement. 2 79. 


451. | 


14. 


there are remedies at law, by 
After the right has been 3 at law. 2 77 415. 


1752. 


15. Termor of a 
- his leflee to ſtay 
16. Tenant for life without im 
from cutting down trees 


17. 


Anon. 


The 


Ab. 105. 


planted 


ly 1952. Morris v. Leſſees of Lord Berkeley. | 
junction not granted to ſtay the uſe of a. market, for 
ſeire facias or action. 


"Lick 


rent may have an injunQion againk | 
- 1750. Farrent v. Lee. 
ment ,of waſte enjoined 


ſhelter or ornament, or in 


viſtoes, planted walks; &c. 40 107: "May 1751. Obrien v. 


patron of a living may have an injunction againſt an 


incumbent to ſtay waſte : ſo may the Attorney-General againſt a 


biſhop. 


Amb. 176. Knight v. Meſe 
168. The Court of Ch pe: 


| will not grant an injunction to 
ſtay the working of a colliery, but in caſe of the breach of an ex- 


preſs covenant, or of an uncontroverted a. Amb, 20g. 
Jan. 1754. Anon. 
19. Demurrer to a bill for an injunction to reſtrain the defend- 


' ants, who were leſſees of the 


\ - ponds, overruled. 
17 May 1786. 


— 
"4 0 - 


- the late incumbent for an in 


Jlaintif, from- injuring his fiſh» 


2 Bro. Ch. Rep. 64. Kari ef Bathurſt v. Bur- 


20. Bill by 2 patroneſs, the ordinary, biſhop of the dioceſe, 
and churchwardens of the living of Oxted, againſt the widow of 


njunction to ſtay waſte, during the vs- 


cancy, which after ſome bebtation- the Lord- Chancellor granted, 


2 Bro. Cb. Rep. 552. 


Feb. 1789. 


Hoſkins v. Feather flone. 


21, Injunction to ſtay waſte refuſed, where the plaintiff and 


_ "May 1 
22, 


. Smallman v. Omons. 
There there was great delay on the part of the vendor, an 
injunction to ſtay an action at law brought againſt the auctioneer 
for the depoſit was refuſed. 4 * Cb. Rep. 496. Mich. 1798: 
Lid v. Collett. 

23. An injunction was granted to ſtay an action at law heh 
againſt the auctioneer for the depoſit, although. the eſtate ſold 


the defendant in poſſeſſion were tenants in common; but granted 
on 3 — of the defendant's inſolveney. 3 Bro. Ch. Rep. Gat; 


Vas repreſented as freehold, with leaſehold. adjoiging, and was in 


1 almoſt all leaſehold, and although there had been _ dela 


in making out the plant's title. ve hore Reps 491. Fg. 


. 78 DO Ve Ford. 


/ 1 


— 


5 


18 


24. An 


be muſt abate in proportion. bid. 


#7 Jnjunition. 
24. An injunction was granted before anſwer to reſtrain the de- 
' fendant from proceeding farther in digging a ditch, but the court 
"would not order it to be filled up till after anfwer. 1 Pf. jun. 
14 „ Anon. | a 4 ; : 5 4 
* AIajunction was moved for to reſtrain the Foundling Hoſpi- 
tal A building on land belonging to and ſurrounding the hoſ- 


pital, on the grounds that the original deſign was that the hoſpital | 


mould be in the country. 2d, The riſk of the undertaking. 
And, 3dly, that the contracts which the truſtees had made wi 
the builders were improvident. The injunction was refuſed, as 
there -was no breach of truſt, or probability 'of it made out. 
2 Ve. jun. 43- 1793- Attorney v. The Governors of the Foundling 
" Hoſpital, 4 Bro. 165. 8. C. a 137 
26. Tenant for life having granted a leaſe of coal mines 
amounting to a forfeiture, cannot join the remainder-man in à bill 
for an injunction. 3 Ye. Jun: 3. Nov. 1795. Wentworth v. Turner. 
27: Where a tenant for life, ſubjeQ to waſte, has //o/d timber, 
Ec. he cannot have an injunction againſt the vendee to prevent 
his cutting it. id. | Is" 
28. Where a tenant defending an ejectment brought by. bis 
landlord makes default at the trial, and, during the interval, does 


all the miſchief he can, by committing breaches of covenants and 


-wilful waſte, an injunction will be granted on motion, or, in the 


vacation, on petition 3 but where no ejeQment had been — 2 


it was refuſed. 5 Ve jun. 259. Feb. 1800. Lathrop v. Mar, 


29. Injunctiun was granted to reſtrain the landlord from cut- 


ting ornamental trees in a lawn during the term, upon his con- 
duct, amounting to approbation of and conſent to the tenant's 
plan of improvement in laying out the lawn. 5 Veſ. jun. 688. 
Der. 1800. Fackſon'y: Cator. W | II | 

- 30. Sending a ſurveyor to mark out the trees was held à ſuſſi - 


cient ground for an injunction. Did. 


31. Motion to reſtrain the defendant, vidow end adminiſtra- 


trix of the inteſtate, from diſpoſing of his property in the funds, 


on the ground of having ſquandered the real eſtate, of which-ſhe 
was in poſſeſſion for the plaintiffs, the children. Granted as to 


two thirds of the property, the ſhare of the plaintiff. ' 1 Arnfr. 


174- #aft. 33 G. 3. Rogers v. Rogers. : | 
32. Where the principal diſpute is as to the lacality of lands of 


each, equity will. not allow the defendant, after recovering in 


ejectment, which does not aſcertain the land by metes and 
' bounds, to take out execution upon whatever part he ſhall chooſe.- 


| 1 Anfir. 184. Baft: 33 G. 3- Hardcaftle v. Shafts. 


33. When lands are confuſed, and the plaintiff at law recovers 
under an inſtrument, which ſtates the whole to be 25 acres, and 

that 18 belong to him, whereas in fact the whole is 21 acres only, 

equity will injoin him from taking out execution for 18 acres ; 


34. The court will not interfere by injunction (in the nature of 


| an order to ſtay waſte) to prevent a breach of contract ES 


June 36 G. 3. Jahnſen v. Goldfwain and others. Sed vide Geaf 
v. Lord Belf ibid. in notis, contra. I (The 
33 . Injunction granted te prevent the n 


* 


1e 426. (A. 3) Grantable z in what Caſes to quiet Poſſeſſion. 


' 


| -ſmall variation of the invention will not entitle another to break 


ing of a book to the author, who takes whole paragraphs from 


Neu. 1940. Eaff India Company v. Vincent. 


means the deſigning or engraving any thing alteady in nature; 3 


” 
* 
108 5 
* 
4 „ 


v. Cali fer. 3 Ar. 645. Nor to prevent a tenant's ſelling dung 


3 lr. 851. Hil. 37 G. 3. — v. Blackwood and others. 


"tained a verdict, and was'afterwards put into —.— but on 


in any other perſon. 4 Bro. Par. Caf: 128. 1733. Vernon v. 


duce what is new. 3 P. Wms. 285. Taf. 1734. Gibbs v. Cole. 


treſpaſs is committed, Mich. 398. 3. Longman, Broderip and other; 
off the farm, contrary to the covenants in a leaſe. 3 Anftr. 549. 


ing a note ob- 
rained at play, upon ' affidavit, before ſervice of the ſubpeny. 


1. AN injunction was awarded to reſtore and quiet the plaintif 

* and his teoants in the poſſeſſion of the premiſes in queſtion; 
but it was at the ſame time ordered that he ſhould appear to an 
ejectment to be brought by the defendant, in order to try the title, 
An ejectment was accordingly brought, and the defendant ob- 


appeal it was ordered, that he ſhould be at liberty to-bring an 
ejectment to recover poſſeſſion of the premiſes, and that no mort- 
gage ſhould be ſet up in bar to the title. 3 Bro. Par. Caf. 276. 
1726. Sengrave v. Ryan. 8 | 
2. It is uſual in Ireland, for a leſſee who has been in poſſeſſion 
three years, and is diſturbed, to file his bill in the Court of Chan- 
cery there, for an-irjunQtion to quiet him in poſſeſſion, till evicted 
dy due courſe of law; and this uſage is founded upon the equity 
of the ſtatutes againſt forcible entries; but all bills of this kind 
mult allege, and it muſt alſo be proved, that the ſole and actual 

eſſion is in the plaintiff, and that no ownerſhip or poſſeſſion is 
Mayor, &c. of Dublin. | 


3. Where there is 2 grant of a new invention by patent, 2 
in upon the patent; and in the caſe of the grant of the ſole print- 
another book, it is not material ; for it may be neceſſary to intro- 


4. Where a man ſuffers another to build upon his land, with- 
out ſetting up a title till afterwards, the Court of Chancery will 
oblige him to permit ſuch perſon quietly to enjoy. 2 Att. 83. 


85. application for an injunction, it was determined, that 
the a# 8 G. 2. for the encouragement of the arts of defigning, 
engraving,' &c. is not confined to works of invention only, but 


print publiſhed of any building, houſe, or garden, is within the 
at. And the property of prints veſts abſolutely in the engraver, 
though the day of publication be not mentioned but the pro- 
perty in books does not'veſt, without being firſt entered at Sta- 
tioners-hall. 2 4b. 93. Dec. 1740, Blackwell v. n 


— 


% 


Injundiion. - 


4 The ſtatute 8 Ann. 6. 19% for veſting the copies of books in 
authors, is not a monopoly, but ought to receive the moſt liberal. 


conſtruction. Books colourably ſhortened, are within the act; 
but an abridgment fairly. made is a new book, becauſe the judg- 
ment of the author is ſhewn in it. The object of this ſuit was 
an injunction to ſtay printing a book, upon the ſuggeſtion that it 
was borrowed verbatim from another work. The court would 


not ſend it to law, becauſe it would be abſurd for a judge to fit 


to hear both books read, but ſaid the parties ſhould fix upon two 


2 Ath. 141. March 1740. Gyler v. Wilcox. : 
4+ Defendant, on the coming in of his anſwer, moved to diſ- 
ſolve an injunction againſt his vending a book of letters from 
$wift, Pope, and others: held that a collection of letters, as well 


23 other books, is within the act of Ann. And the injunction was 


continued as to the letters written by Mr. Pope. 2 Ath. 342. 
June 1941+ Pope v. Curl.—The receiver of a letter has a joint pro- 


perty with vb wur iter, and the poſſeſſion does not give him a right to 
publeſh"it. — The reprinting a in ENGLAND, pirated and printed 


in IRELAND, is an evaſion of the act. 8. C. 


8. The plaintiff moved for an injunction to prevent the de- 
ſendant's uſing the Magul ſtamp on his cards, ſuggeſting the ſole - 


nent to be in the plaintiff, having appropriated the ſtamp to him- 
ſelf, conformably to the charter granted to the card-makers' com- 
pany by King Charles the Firſt z but the court refuſed the injunc- 
tion, being of opinion that there was no inſtance of reſtraining a 
trader from making uſe of the ſame mark with another. 2 At. 
484." Der. 1742. Blanchard v. Hill. | | 


9. Leſſor grants a building leaſe for ſxty· one years, of a houſe | 


in Lincoln's-Inn Fields, to V, who aſſigus over the leaſe to the 
laintiff for the remainder of the term; plaintiff rebuilds- the 

ſe, and lays out 5000. for that purpoſe, and pays the rent re- 
ſerved, viz. 401. to the leſſor, till his death. On the death of the 


leſſor the defendant became entitled, as firſt remainder-man in 


tail; for fix years he received the rent, and then brought an eject- 


ment, and recovered at law for want of the uſual covenants in 


the building leaſe. - Plaintiff brought his bill for an injunCion, 


md to be quieted in the poſſeſſion of the houſe. The court di- | 


reQted/a new leaſe to be executed with proper covenants, and the 


plaintiff to hold the premiſes for the remainder of the term. 
3 Mth. 692. March 1748. Stiles v. Cowper. 2 


10. The ſtat. 8 G. 2. c. 13., relative to prints, protects only 


the maker and deſigner. 164. March 1753. Jeffery v. 


Balduin. | t 
11. An abſtract of a book, publiſhed in a magazine, held not 


to be piracy y eſpecially as the author had publiſhed extracts of it 
in another paper. Amb. 403. March 1761. Dodſley v. Minnerſley. 
12. The author of a farce permitted it to be performed, for 


which he received a premium, but never publiſhed it; it was 
taken down in ſhort hand during the performance. Injunction 


; granted 


— 


learned in the law to-read. the books, and report their 


a A . = 
„„ 


7 De. 17. Haclin v. 
private letters, wi 


* Jnjunition; I 


ntedo reſtrain the printing and / publiſhing it. Amb. 
N publiſhing it. Amb. 694, 


ranted to reſtrain the printing and publiſhing 
out the conſent of the executors of the perſon 
who wrote them. Amb. 737. March 1774. v. Stanhope, 
14. An injunction will be awarded againſt the fale of a book 
piratically — 44 from another, but not againſt a fair abridgment. 
1 Bro. Ch. Rep. 481. Trin. 1785. Bell v. Walker. 13 
16. A.,, having ſold to a bookſeller à book of roads, which wa 
printed in letter · preſs, after the expiration of the firſt-14 year 


13. Injunction 8 


fold it to another, who publiſhed the high roads upon copper. 


ates, and the croſs roads in letter-preſs; as to the laſt, an in. 
unction was granted. 2 Bro, Ch. Rep. 80. Trin. 1786. Car. 


nas v. Bowles. 


1800. Butterwerth v. Robinſon. 


14 Vin. 427. 


16. Injunction that the validity of a patent might be tried at 
la verdict for the patentee, ſu 


ject to the opinion of the court 
upon a caſe: the court were equally divided; the patentee muſt 
bring another action: but the court would not impoſe any terms 
upon him, nor diſſolve the injunction in the mean time. 3 J. 


Jun. 140. June 1796. Bolton v. Bull. i 


17. The plaintiff publiſhed -a book of roads of Great Britain, 
compriſing Patterſon's Book, to the copyright of which the plaintif 
was not entitled, with improvements and additions obtained by 
actual ſurvey and otherwiſe. An injunction to reftrain the pub- 
lication of an edition of Patter/on's Book, compriſing the plaintiff's 
improvements and additions, was reſuſed. 
1799. Cary v. Faden. | | 

18. Injunction againſt a colourable abridgement of the Term 


3 Veh. jun. 20. Nov. 


Reports B. R. among other law reports, till anſwer or further or- 


der, upon certificate; of the bill filed. 5 Yef. jun. 70g.  Fanuary 


(A. 4) Grantable ; in what Caſes in general. 
1. Sin Conflantine Phipps moved for 20 inen, . the 


O deſendant had only demurred to the bill without pleading or 
anſwering, which he alleged was only in delay. The court re- 


fuſed to grant an injunction, but ordered the demurrer to be ſet 


term of ſo much value ; the defendant pleaded to the inquiſition, 


| fendant that the court ſhould order a veriditioni e 
junction was awarded to put the crown into poſſeſſion. Bund. i. 


down to be argued on a ſhort day. Bunb, 11. 1717. Lamb v. 
mo Upon an. extent- an inquiſition was taken, which found a 


and it was found for the crown; and it was inſiſted for the de- 
ar, but an in- 


1720. Ren v. Ratulint. , 


1723. Pearce v. Penroſe and others. 


3. An injunQion, to quiet the plaintiF in his poſſeſſion; may be 
moved for before ſervice of the ſubpœna to anſwer. Bunb. 110 


4. Notice 


Imunttion. 


move for: an injunction. . Bunb. 116. 1722. Lord Carliſle v. 
Wymond/el and others. 1 N 4305208 i 

5. Upon an order for time, the plaintiffs immediately moved ac- 
cording to the prayer of the information, which was to enjoin de- 
ſendants from miſapplying money, which was received for the be- 


nefit of a corporation, and this, though ſevere, was granted. 


Bunb. 258. Attorney-General v. Norrit. 

6. Defendant was outlawed ; plaintiff obtained a leaſe from 

the crown, and moved for an injunction to put him in poſſeſſion, 
which was refuſed.. Bunb. 261. 1728. Tiffin v. Fackfon. 
J. It ve moved that an injunction on an attachment ſhould ex- 
tend to ſtay defendants receiving S. Sea annuities, which was 
granted, being according to the prayer of the bill, and the anſwer 
not being come in. Bunb. 289. 1730. Terry v. Harriſon. 

8. A wife, executrix, was reſtrained from getting in the aſſets 
of her teſtator, her huſband being in the V Indies, and out of 


the juriſdiction of the court. 2 Atk. 213. O#. 1741. Taylor 


v. Allen. 


9. B. (the plaintiff) was reſiduary legatee and ſurviving exe- 
eutrix of her huſband, to whom C. aud O. had given a joint 


bond. C. died, and the plaintiff was indebted, on her own pri- 


vate account, to O., who is a bankrupt. The bill was brought 


againſt his aſſig nets for an injunction, and to ſet off what was 


due to her as executrix againſt the debt due from her to the bank- 
os but the injunction was refuſed, the debts being due in 
different rights, and are not comprehended in the ſtat, 2 G. 2. 
3 Atk-691. Dec. 1748. Biſbop v. Church. Fo 

119. The defendant was in this caſe reſtrained-from negociat- 
ing a promiſſory note, given on a marriage-brokage agreement, 
fill anſwer or further order. Amb. 66. 02.1747. Sir Edward 
Smith v. Haytwell. 


11. As to the iſſuing of commiſſions to examine witneſſes | 
abroad, and the granting injunctions in the mean time, ſee Bro. 


Par. Caf. 7 vol. 192. Cojamaul and others v. Verelft ; and 245., 
Nigel v. Verelſl. 1774. | ds 
12. Injunction _— a purchaſer on behalf of a creditor, to 
reſtrain payment 0 
Rep. 217. Hil. 1791. Green v. Jones. e t 
i[3- An injunction is granted on amended bill on ſpecial 
motion, without affidavit, after injunction diſſolved on the ori- 
ginal bill. 3 Bro. Ch. Rep. 425. 1792. Edwards v. Jenkins. 
14. Injunction to reſtrain defendant from negociating a bill of 


exchange, g:ven for goods not delivered. Iſſued on certificate of 


bill filed and affidavit. - 3 Bro. Ch. Rep. 476. March 1792. Pa- 
trick v. Harriſon, Sofa": a | TED 
1. Motion granted for an injunction and receiver, for one 

ner againſt another, the defendant being in contempt, and 
being ſerved perſonally, and not appearing. 4 Bro. Ch. Rep..441. 
1793. Mead v. Bowers. "wo be nt 


® - 
| — 


the purchaſe- money to the heir. 3 Bro. CB. 


- IojunQion | 


& K 111 
4. Notice of filing exceptions niuſt be two days before you can 


„ 


e 


e againſt ſecurities obtained 3 Freak 

emigrant. againſt another by” arreſting him ; be was about to 

fail on an expedition againſt France, and under an obligation en 

_ tered into in France ad ſurety, which, according. to the Las of 

France, could not affe ct the rn. 3, 447-, June 179). 

N Tallegrand v. Boulanger. STR” 

17. Injunction to ao N ſecured by for. 
feiture 0 ane Lal. ius $55- tos: 1 Bar. 

ret d. Blagrave. 


18. After. an-injunion diffolved. on the merits, the plant 


cannot, on an amended bill, have another injunction, without a 
ſpecial affidavit of merits, though the defendant be in contempt 


| | . Arr. 46.450. 33 G. 3. Lingham v. Toule 


(A. 50 At what Tims it may be granted. 


1. „Ares plea put in, there can be no motion for an injune- 
tion till the plea is argued. 3 P. Wims, 390. Mich. 1733. 
v. Humphreys. 
2. A plea muſt firſt be removed out of the way, before the 
_ plaintiff can have an injunction to tay 3 at 2 2 All. 
113. Jan. 1740. Anon. 


22 (db, and on what 3 bien, and Terms 2 


or obtained. 
„ PNJUNCTION granted on behalf of a patentee of a new in- 


vention, after the anſwer came in, on affidavit of the preju- 
dice which would ariſe from diſſolving it. 3 P. Wm. 255: = 
1734. Gibbs'v. Cole. 


2. After a writ of execution of a decree, and an nchen | 


| ſerved on the defendant, the plaintiff may have an injunction to 
the defendant to deliver poſſeſſion, and next a writ of aſſiſtance, 
commanding bim to be aiding in putting the defendant into poſ- 
ſeſſion. 3 Att. 275. Nov. 1744. Stribley v. Howtie. See alſo 
1 Bro.-Ch. Rep. 376. 

3. A plaintiff, where an injunction has been diff>lved on tbe 
merits or for want of ſhewing .cauſe, cannot, by amending his 
| bill and defendants obtaining dadimus to take his anſwer, move 
for an injunction, but on the coming in of the anſwer, he may 
=== GER the merits. 3 Ath. 694. Moy 1749: 


4. A writ of in :anftion cannot be bd ra 

| bythe ll,” dn, 70. Ds 1749- ' Javory v. 182 

5. Injunc̃tion diſſolved on . Plaintit amends. his bill, 
or brings a ſupplemental bill for the ſame matter; he cannot have 

an injunction till anſwer. Amb. 104. Ofaber 1750. Travers 
v. Lord Stafford. 2 VJ. 19. 8. C. 

6. Where a bill is referred for impertinence before the time for 
anſwering is out, the plaintiff cannot have a an injunction of courle, 


* - — 6 ny * "4 - 1 


4 


. — 
= 
; 
- 
« 


for want of ab anſwer ; but muſt move it on notice and affida 


1 Bro: Ch. Rep. 5$74- June 1784. Neale v. Wadeſon. 8 


7. Motion for an injunction to reſtrain Lord Byron from pre- 
renting the water flowing to plaintiff's mill in ſuch regular 
quantities 28 it had ordinarily done the 4th of Aprii 1785. The 
motion was before appearance, and upon affidavits ſtating Lord 
Byron's object, from expreſſions, to exact money from the plain- 


| tif, the motion was granted; but afterwards, upon motion to diſ- 


ſolve the injunction, upon coming in cf the anſwer, the Maſter 
of the Rolls refuſed to let the affidavits be read. 1 Bro. Ch. Rep. 


8g. May 1785. Robinſon v. Lord Byron. See 2 Bro. 90. 
1335 v. Bowes. | 


8. Injunction granted in preſſing caſes, on petition and affidavit. 


In the particular caſe, on converting old houſes in Londen to a pur- 
poſe dangerous to the public, the Lord Chancellor granted the 
injunAion; - 5 Ve. jun. 129. Mayer of London v. Bolt. 2 

9. On a bill for diſcovery and injunction, the defendant (plain- 


tif at law) admitted himſelf to be a mere agent for the other de- 


ſendant, and ignorant of the tranſaQtion ; an injunction was moved 
for as of wk till the coming in of the anſwer of the other de- 
fendants, who lived abroad ; but there appearing a danger of loſing 
other material -evidence by the delay, it was refuſed. 2 Anſtr. 
502. Mich. 35 G. 3. Vandam v. Munro. | 


10. On a truſt to ſell, a ſuggeſtion in the bill of improper con- 


duct of the truſtees, in not giving ſuſſicient notice of the ſale, is 
not a ground for an injunction to ſtop the intended ſale. 2 Anfr. 


549- Eaft."35 G. 3. Sir John Pechel, Bart. v. Fowler and 


(C) To what Court or Place, fc. Inj unQion lies, 


1. AN injunction was granted to ſtay proceedings in the Bi 

A of Ely's court, — where the — as — 
of Gambig/a in Cambridgeſbire, libelled againſt the plaintiffs, his 
pariſhioners, for tithes; and upon alleging ſeveral moduſes, the 
proof of which aroſe out of the anſwer, the motion was granted. 
Bunb. 279. 1718. Abthorp and others v. Fennings. 2 

3. An injunction was alſo granted to ſtay proceedings in the 
ſpiritual court in York/dire. Attorney-General v. Starkey. 1722. 
In notiz. See alſo Sir Edward Blacket v. Dr. Finney, Bunb. 176. 
1724. And Salmon and others v. Rake. 1733. In notit. 

3. Where there is a truſt, or any thing in the nature of a truſt, 
notwithſtanding the eccleſiaſtical court hath an original juriſdie- 


| tion in legacies, yet equity will grant an injunction. And where 


the huſband of an infant inſtitutes a ſuir in the eceleſiaſtical court 
for her legacy, upon the executors filing a bill, and ſuggeſting 
this matter to the court, an injunction would be continued to the 
hearing. 1 Ath. 491. Feb. 1738. Anon | 


Vor. V. I „ 4. An 


" - 


14Vin. 431. 


— — 


1 


1 * 
* 
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— __  Jnjundion, : 
4. An injunction does not deny, but admits the jutiſdiAtion g ð 

the court of common law the ground on which it iſſues is, cha ta , 4-4 

the court of law exerciſes a juriſdiftion contrary to equity: „ + // 

here a truſtee is fuing in the eceleſiaſtical court for payment of „MCs > 

eiſtui que truſs legacy, or where a huſband is ſuing for a portion Wl x3 This 

before ſettlement made. 1 Ai. 516. December 1737. Hill , 1. gra 


\ | Turner. ais Pct vw 4 Menne P14 34: 4-146; attorney 

| 5. A legacy of go deviſed to E. B., payable zt 21 or mar, made; an 
isge, charged ons ſund partly real and partly perſonal; „e du the court 
before 21 unmarried : ar aſſels tuere admitted, the court would not it. 3/ Mt 

grant an injunction to ſtay proceedings in the eceleſiaſtical coun 2. W. 


for the recovery of the legacy. 3 Atk. 203. Derember 1144, Wl anſwer'o 
Baſſet v. Baſſet. + Wo Di fea art lf; compella 
6. The owners of two privateers ſcized upon the ſhip Diligenz cumſt an 
as lawful prize, it appearing by the captam's papers that - ſhe had 
carried proviſions to the enemy; and the captain ſigned a note, 
by which he acknowledged that they had very . juſtly confiſcate/ 
the cargo. Tbe captain of the Diagence Erivgs à bill in chancery 
for an injunction to the court of admiralty to {tay a fait pending 
there on the las ſulneſs of the tranſaQtion, ſuggeſting that ſome 
of the papers are loſt, and that, if the note, which he was obliged 
to glve; ſhould be produced, he muſt be caſt at law. The injune. 
tion was refuſed ; for if it were to be granted upon ſuch pre- 
tences, it would defeat the act of -parliament relating to prizes; $47 5 
and if the figning of the note were owing to dureſs, the court of 1.1JPC 
admiralty could ſuppreſs it. 3 Ak. 350. June 1746. Anon. jd 
| 7- A ſuit in the ecclefaſtical court for ſubtraction of tithes; WW Ryſel. 
the defendant there brings a bill to eſtabliſh a modus, and on the 2. Sin 
bare ſuggeſtion of a modus brings a bill for an injunction to ſtay Wl the ſtat. 
proceedings in the eccleſiaſtical court; but the injunQion was Wl attachme 
denied. 3 Ath. 628. March 1748. | Rotherham v. Fanſhavw. obtained 
8. Where a ſuit is inſtituted in the ſpiritual court for an in- liberty te 
fant's legacy, by a father, to have it paid into his hands, the coun 182. 1 


ol chancery granted an injunction. Bid. 69. | 3 If « 
| ; WA: PS 413 | | i N continue 
| | | * * * i | not a wa 

nr O) Perpetual Injunctions. In what Caſes. 4. 10 


1. 1 injunction after ſive ejectments and two pill which v 
in equity. Bunb. 158. 1723. Barefo v. Tay. Giths v. 
2. Bill for a perpetual injunction to ſtay proceedings in the pre- 3. A 
rogative court, by the Ducheſs of Huclin gbamſbire, for controvert duce the 
ing the will of the Duke of Buckinghamfbire, which had been 229. "þ 
proved in this court, and admitted by the ducheſs in her auſwer. 6. W 
Injunction made perpetual. 1 Ath. 628. October 1739. Sh ceived, a 


Feld v. Ducheſs of Buckinghamſbire. | in which 

| Vas | Ae 12/5 RE OE | placed it 
AMIE HEN | RON inlet and had 
25 gi n obtained 


6 * 5 in equity 


Injunttion. 115 
#\t | TI 1 f 21 ire) TSB LABS: ** we” wee 8 @74 . t 5 
E) The Force of an Injundlion. Ai. 431, 
" 7 , . 1 , 
: TEXT 3 145 * 19 „ 16 i f 1. ' ' : . ” 


Ames | | 71 a, 
1. I is no! excuſe for proceeding at law after an injunction is 
1 granted, that it is not ſealed; for where à defendant or his 
attorney have been preſent on an order for an injunction being 
made; und they have proceeded at law before it has been ſealed, a 
the court has conſidered it as a contempt, and committed them for 
it. 3'Ath. 567. Mich. 1747. Anon. x „ 
2. Where an injunction is obtained till the coming in of the 
inſwer of one defendant, who reſides abroad, the plaintiff is not 
compellable to bring the money into court, unleſs on ſpecial cir= 
cumſtances. 2 Ar. 366. Mich. 34 G. 3. Shoulbred v. Mac- 
naler and others. ard atlas * PIUS © gy 
3. Where an injunQtion ſubſiſts, the court will not grant a 
commiſſion to examine a witneſs in India, without a ſpecial affi- 
davit of materiality. 2 Anftr. 386. Hil. 34 G. 3. Mody v. 


Steele. 


'T « >*} 
oooh ew 
U 


F) Diſſolved, or made abſolute, in what Caſes, and 14 vu. «33; 
PPP J 
Ur exceptions being over. ruled, the injunction is diſ- 
ſolved without motion. Bunb. 30. 1718. Walter v. 

1 | . * 


2. Simmons filed his bill to be relieved againſt an award (under 
the ſtat. 9 & 10 V. 3. and for the non-performance of which an 
attachment had iſſued), ſuggeſting ſraud in the arbitrators, and 
obtained an injunction, exceptions being allowed, defendant had 
liberty to proceed at law notwithſtanding the injunction. Bunk. 
182. 1724. Simmons v. Mullins. ; CE = 
3. If defendant does not ſign his anſwer, the injunction will be 
continued ; /ed quere, if plaintiff takes a copy of the anſwer, it is 
not a waiver of the informality. Bunb. 251. 1728. Anon. 
4. Injunction continued on behalf of the patentee of a new 
myention after the ans 59 came in, on affidavit of the prejudice : 
which would ariſe on diſſolving it. 3 P. Wms. 255. Eaft. 1734. 
tg rb ek git. 3 55. af. 173 
5. A point which materially concerns the merchants will in- 
duce the court to continue an injunction till the heating. 2 Ah. 
229. "Mich. 1741. Green v. Suafſ. ; 
6, Where there was an action brought for money had and re- 
ceived, as attorney for the plaintiff, and the defendant files a bill, 
in which he admits to have received the money, ftates that he 
placed it in the hands of a banker, who, had become , bankrupt, 
and had paid two dividends, and prays an injunction, which was 
obtained for want of an anſwer; the court ordered the plaintiff 
in equity to bring the amount 7 the two dividends into court, - 
| 2 C 


— 


- Jnjunition, > 
the injunction to be diſſolved. 1 Bro. Ch. Rep. 452: 114; 
Sherwood v. White. 5 * : — 
14.3 and Culley v. Hickling, ibid. 182. 1 but it muff be on aſſidaui. 
See alſo Wet v. Carnevall, Coghlan v. Requeneau, Potts v. Butt, 
' and Mitchel. v. Davis, in,notic. 8. P. 4 | . 
7. Aſhdavits filxd to obtain an injunction to ſtay waſte before 
anſwer, not allowed to be read npon motion to diſſolve the injuuc 
Fa a tion upon the caming in of the anſwer. I Fro. Ch. Rep. 589. 


\ Mey 1785. Robinſen v. Lord Byron. See alſo Strathmore v. Bow, 
2 Bro. Ch. Rep. yo. 8. P. | 


8. Injunction that the validity of a patent might be tried at 
hw ; verdict for the patentee, fubje& to the opinion of the coun 
upon a cafe ;; the court were equally: divided ; the patentee muſt 
bring another action; but the court will not interpoſe any term 
upon him, nor diſſolve the injunction in the mean time. 3 7% 
Jun. 2 June 1796. Bolton v. Bull. 

9. On an injunction obtained, the court will not difcharge the 
plaintiff out of euſtody, if taken on legal procefs ; but where n 
party is taken after he has obtained an injunction, but be fore no- 
tice given of it, the detaining him after notice is no contempt, 
1 Anfir. 36. May 32 G. 3. Willis v. Dani. 

10. A conditional conſent to proceed at law waives an injunc- 
tion. 1 Anfir. 62. Trin. 32 G. 3. Grant v. Priddell. 

11. On exceptions over - ruled, the plaintiff cannot move to diſ. 

_ an i _ 2 he has ng 8 prevous order nj 

r that purpoſe. 1 Anfr. 255. Tris. 33 - | Dubarry, in 

— athimerio in Chancery.” wane | 
132. On a commiſſion to examine witneſſewin India not being 
returned in two years, the court will diſſolve the injunQion, 
1 Anfir. 276. Ju 33 G. 3. Penny v. Edgar. 
13. After an injunction on the original bill difſolyed on the 
coming in of the anſwer, the plaiutiff cannot have an injunckion 
on the fupplementab bill, thodghy 15 by affꝛdavits, 2 
the defendant is in contempt. 2 Anfir. . 25 63 
ee, e 
14. Aſter an injunction obtained, a demurrer to the prayer for 
injuoQion. is allowed: yet. the inzund ion cannot be diſſolved 
. without the previous order. 2 Ar. 585. Tt, 35 G. 3. Huff 
v. Thomos 


— : 


15. Where an anſwer is referred for impertinence, it is good 
ground for continuing the injunQion.: Bid. 391. 4 
16. Where an injunction is obtained for want of an anſwer, 
aud an anſwer afterwards filed, but the defendant does not more 
c diſſolre the injunction till two terms/afterwards, and when the 
bill has been amended, yet the injundion may be diſſolved by 
motion. of courſe. 3. Af. 651. Mih. 36 G. 3. Patton v. Ponte. 
17. Where an injunQiion is obtained on the abſence of one of 
the defendants abroad, on a motion to difcharge that order, the 
anfwer of the other defendant cannot be read, 3 4nftr. 935 
Trin. 37 G. 3. St. Jabs v. Cargill and others. 25 oy 


Vide alſo Acton v. Market, 2 Bro. Ch. Rep, 


( 
[ 


Injunition, 


(G) Of the Service of an Injunction. 


OM wn injunian dill to proceedi ola; the . 
U fendant living abroad, a = that — of the ſubpens 


. 72 may de ow ſervice, requires an re 
"a Fe. jun. 359. Dee. 1. . 


uu and Janterpers, 


8 8 that he was an 

that the plaintiff owed: him for the keep of his hor 
different times EY than its value, and therefore he detained 2 
ſold it: ——— ey whos. ht detain he could not ſell, 
except in London, by the cuſtom; and he could only detain for 
bod then ſold to him; not for a former demand. Jones 
1. Pearle, 1 Stra. 5 56. 

+ The ladiced of br ad diftreined for rent t the 
coach of a ſtranger, ſtanding at livery in the coach-houſe there; 
and after argument, in which it was inſiſted to be like cloth at 
; tailor's, or the horſe of a gueſt at an inn, and ſo protected, the 
nowant had judgment, Francis v. Wyatt, 3 Burr. 1498. 


8 
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0 Jnnuendo. 


* 


L, de ans lain or a —— 
bo et cn only xp or apply e . 
25 


2. You are guilty (inauendb of the murder of D. D.) held after 
verdict a ſufficient charge of murder, though the colloguiugs were 
2275 — death. Heole v. Qldham, in error, 1 Cowp. 276. And 

2 685. 

3. The bet of the defendant being that he ws arreſted 
in returning home after the hearing of a cauſe, before he got to 
lis own houſe in the pariſh of gr. Martin in the Field, innuende his 
houſe in 1he "Haymarket in St. Martin's,” rc. The innuendo is only 
1 more particular at of the my * aud mo Ker 


1. Alert, 1 F. &. en 


p '& \ , * 
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i aVin. 416. 
— 


” SO 


. 75 | 4. The 


Innuendo. 
4. The oath being that the defendant was arreſted upon thy 
-_ ...,__ Reps of his own door, an innuendo that it was the outer door is good. 
. An action of flander upon ſeveral ſets of words; verdict for 
the plaintiff upon the firſt and fiſth ſets of words, damages 404 
The firſt ſet were "theſe, That 'rogue. John Tingdall (meaning the 
plaintiff} that /et the houſe on fire (meaning the ſummer- houſe that 
was burnt in the occupation of one Mr. Cotton), and if any 

will give me charge of him I will carry him to New Priſon. The fifth 
ſet of worde were, abn. Tindall (meaning the plaintiff) ſet the 
houſe on fire (meaning the ſame houſe). It was moved in xr. 
reſt of judgment, that the latter ſer of words were not aCtionable, 
for that every count in 4 declaration is à ſobſtantivę count, and 
the innuendo (meaning the fame houſe) ſhall not relate to the ſum. 
mer-houſe in the firſt ſet of words. Per curiam. Although the 

latter ſet of words be not of themſelveg actionable, yet, they ſhall 

8 have relation to the former ſet, aud we muſt take them to bave 
been ſpoken. maliciouſly, as the jury have found for the plaintif, 
Tindall v. Moore. C. B. 2 Wilſon, 114. | ö 
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7Vin. 305 (B. a) Writ of Inquiry of Damages: in what Caſes 
awarded; and how it may be. l 


. 21. WRIT of inquiry of damages is a mere inqueſt of office 
| COT FN, A to inform the couſcience of the Wt 7. bo, if they pleaſe, 
may themſelves aſſeſs the damages. And it is accordingly the 
practice in actions upon promiſſory notes and bills of exrhange 

do refer it to the Maſter to ſee what is due for principal and in- 
tereſt without executing a writ of inquiry; for the quantum of 
damages depending on figures may as well be aſcertained beforc 
the Maſter as a 8 Shepherd v. Carter, 4 T. R. 275. | Dupry 
and Fohnſon, 5 T. R. 473. See alſo 1 H. Bl. 252: 529: 541. acc. 
2. This practice, however, is confined to actions upon promib- 
ſory notes and bills of exchange, and therefore where the deſen- 
dant had ſuffered judgment by default in an action of afſumpſit on 

8 a foreigu judgment, the court refuſed to refer it to the Maſter to 
ſee what was due, and give leave to enter up final judgment, 

without executing a writ of inquiry; ſaying chis was an attempt 

to carry the rule further than had yet been done, and as there was 


W — 


Meſin v. Lord Maſſarcene and I iſe, 4 Term Rep. 49. 
5 - * 8. : 1 Ry lat 49119 1 
| 3. The 


no inſtance of the kind, they would not make a precedent for is 


ifne wa 


2. Bu 
the grout 
theſe wo 


they eac| 
pot perf 
and had 


jad pro 


— 


Inquiry. 


3. The court alfo refuſed the application, in an aQion upon a 


bill of exchange, for 200/. [ri/þ money, for a jury are the proper 
judges of the value of this May leu L n 
T. R. 87. 
5 . Where the firſt count in a deataration was on p bill of ex- 
change, to which count there was a demurrer and judgment for 
the plaintiff, though there was a plea to the other counts on which 
iſue was mn the court of kiug's bench referred it to the 
Maſter to ſee what was due on the firſt count. Deperſy v. Jobn- 


fm, H. 38 G. 3. 7 T. R. 473. Vide further, Nelſon v. Sheri- 
dun, 8 T. R. 395. Ofborn'v, Noad, Bid. 648. Berthen v. is . 


Bid. 326. 74 v. Jobnſon, Ibid. 410. 

In an action agaiuſt an overſeer of the poor, if there is 2 ver- 
0 bo r him and no damages aſſcſſed, a writ of i inquiry ſhall iſſue. 
Valentine v. Fawcett. T. 8 G. 2. 2 Stra. 1021. 

6. The want of a writ of inquiry is aided by the Ratute of 
jeofails ; though it was infiſted to be fuch a fault as cannot happen 
in the caſe of a verdict. Mallory v. Jennings. M. 4 0. 2. 2 Stra. 
878. Iles v. Pitt, 2 Lord Raym. 1397- S. P. 

7. After judgment by default in an action of deb on a 2 
ment, the plaintiff may ſue out a writ of inquiry. . v. 
Fleming. M. 36 G. 3. 7 Term Rep. 446. 


D. a) 13 of; "Writ Abbe or ſuperſeded ; ; Vin 10. 


for what, and when. And Notice; in what Caſes; 
when ; and how. : 


1. [JPON executing the inquiry, the plaintiff wag ſyrpriſed with 


a defence, and not prepared to prove his whole demand; 


zad the court ſet it aſide on payment of coſts, the damages being 
too ſmall, Hall v. Stone. E. 8 G. 1. 1 Berg. FI5.  Marbban 
y. Middleton, 2 Tbid. 8. 8. 
2. But the court will not ſet it aſide in an action or s fort, on 
the ground of ſmallneſs of damages, An action was brought for 
theſe words ſpoken of the plaintiff as a wine-merchant. You 
(s * a rogue, villain, and raſcal, and fell by ſhort meaſure ;” and 
the jury gave twenty ſhillings damages. And though it was 
ht a hard caſe, jet the court ſaid it has always been denied 
to et aſide a verdict for ſmallneſs of damages, and there fore denied 
it.. Quere tamen, why is it not within the reaſon for ſetting aſide 
4 veraidi for exceſſive damages. Hayward v. Newtqn, 2 Stra. 
%%, And vide Burges v. Nightinga/, Barnet Notes, 239. 9 
3- But where the ſmallneſs of damages ariſes from a miſtake in 
the law, either in the judge, or in the jury, the court will ſet it 
abide. On à contract for ſtock between the plaintiff and J. S., 
they each depoſit 200). in the hands of the defendant, and J. S., 7 
pot performing his agreement, the plaintiff ſues for the depoſit, 
had judgment on demurrer, and took out a writ of inquiry 
* kis caſe 3 but the b on a notion that the defend+ 
ant 


— 


: 


. 320 


7 gu one penny dama 


ford v. Zades. 1 Stra. 425. | 
the writ 


*. Denny, Barnes, 302. 


% 


| ' Inquirp. 
ant could not pay out the money without conſent of both parties, 
— z which was now ſet aſide, the coun 
aying, that the rule of not ſetting aſide verdicts for the ſmallneſi 
the damages did not extend to this caſe, where the jury mil. 
took in point of law: and the Chief Juſtice ſaid he knew no rea. 
ſon why the court ſhould not interpoſe in the other calc. Way. 


4. The plaintiff, after the i judgment and awardi 
inquiry, became a bankrupt, _ afterwards dens 
uiry is executed in his name; it was moved to ſer this aſide, on 
. ground that by the bankruptcy the property veſted in the af. 
ſignees, who ſhould have ſued out a ſcire facias, and the writ of 
inquiry have been executed in their names. Bat the court dif. 
charged the rule. Bibbins'v. Mantel, 1 Will. 338. 
5- Judgment on a writ of inquiry was ſet aſide; it appearing 


: that the under-ſheriff, who, had returned. the jury, was attorney 


for the plaintiff in the action. Bay/is v. Lucat, 1 Coup. 1 12. 
6. Where part of the jury on a writ of inquiry was compoſed 
of perſons then in priſon for debt, it was held a ſuſſicient reaſon 


to ſet aſide the execution of a writ ol inquiry. Staintou v. Beadle, 
4 T. K. 472. 


7. The interlocutory judgment was, Ggned in Trinity term 
1737, and in Augyt 1738 à writ of inquiry was executed upon 
eight days“ notice; which was ſet aſide as irregular, and held that 
where a term's notice of trial is xequired, there muſt at the ſame 
diſtance of time be the like notice of executing a writ of inguiry, 
Pezton v. Burdui, 2 Stra. 1190. 

8. And a term's notice muſt be given in all caſes where the 


proceedings have been delayed, except by inj1Gian out of Chan- 
cery, for four terms. Rule, Mich, Term, 4 Ann. 


9. On notice to execute a writ of inquiry at a certain hour, 

he party is not reſtticted to the exact time contained in the no- 

tice, for the ſheriff may have prior buſineſs, which may laſt be- 
yond the hour. 1-Devgl, 9. 

10. If notice of inquiry to be executed at a particular hour and 
place be continued, the notice of , continuance: need not expreſs 
any hour or place. Janes v. Cbune, one, Cc. I. 39 G. 3. 13% 
& Pull. 363. | geen 100. C97 11h 65 113 Fr: | . 

11. The notice was to execute a writ of inquiry by ten o'clock, 
and there being no defence made, the court ſet it aſide for uncer- 
tainty. Jen v. Feten, 2 Stra. 1142. 35 

12. But notice to execute at ten, being certain, is good. Lof 

12- The uſual way is to give notice' that the inquiry will be 
executed between two certain hours of a particular day, on or be- 
fore the return of the writ. Arnold v. Squire, Sayer Rep. 181. 

14. There muſt be the ſame notice of executiog a fcire fer! in- 
quiry, as a common inquiry. Stead v. Latewgyd, 1 Stra. 622. 

. . Ig. The notice of inquiry, if the defendant have appeared and 
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is laſt 
16. 


. 


given thereon 
iged to ac- 
cept of notice of executing the writ from the time of giving the 
notice of trial. R. H. 8G. 1. $5124 G06 AN 


| ip, where there is a 
ſtipulation that the policy (hall he ſufficient proof of intereſt, 
if there is judgment by default, the plaintif og the writ of in- 
quiry needs only to prove the defendant's ſubſcription to the po- 
I giving any evidence of intereſt. Thelluſon v. Fletcher, 


1 J. 314. 

: iry iſſues upon confeſſion of the action, in 
treſpaſs for taking goods, the plaintiff need not prove the pro- 
perty of the goods, but only the value. 2 Dowgl. 510. 

3. In an action on an agreement for goods at a fale, and 
judgment by default, the defendant ſhall not, on a writ of in- 

uiry, be allowed to go into evidence of fraud on the ſale; for by 
uffering judgment to go by default, he admits the agreement as 
ſet out by the plaintiff, and the writ of inquiry is only to ſettle 
the quantum of damages. Za, India Company v. Glover, 1 Stra. 
>, | ä e 
4. Execution of a writ of inquiry may be adjourned after it is 


entered upon. Coleman v. Mawbey, 2 Stra. 853. 


5. Writ of inquiry may be executed, on due notice, before the 
ſheriff, or his deputy. 2 Wi{.379. Or by leave of the court, under 
ſpecial circumſtances, before the Chief Juſtice. 1 Stra. 612. a 

6. But unleſs ſome matter of law is likely to ariſc in the courſe 
of the inquiry, the court will not give leave to have it executed 


before 2 judge merely on accotint of the importance of the fact. 


Beddington v, Boddington, E. 37 G. 3. But vide 2 8, 12. 
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an indenture of bargain and ſale inrolled is pleaded with a 
profert in curia, the party may ſhew forth à copy of the inral- 
ment; and ſuch copy, examined with the inrolment and ſigned 
by the proper officer, and proved on oach to be a true copy, ſhall 
be of the ſame eſſect as the original. 


2. On a proviſo in a duchy leaſe, that it han be inrolled with 


the auditor, the certificate of the auditor on the margin is ſuſh- 
_ cient evidence of the inrolment. «Kinnerſley v. Thorpe, I Dougl. 56. 


„It a deed be inrolled and loſt, and the clerk of the aſſize 


makes out a copy of the inrolment only; this is no evidence 
without proving it examined; becauſe the clerk is entruſted to 
authenticate the deed itſelf by inrolment, and not to give out co- 
pies of the inrolment of that deed, Gb; Law of Evid. p. 26, 
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= (C) Intereſt Maney. Allowable in what Caſes, other 


than Legacies, Mortgages, and Portions, 


I, Being indebted to B. in 8ool. on a ſtated account, en- 

<=* tered into articles for the payment of this debt by inſtal- 
ments of 50/. per ann. A. afterwards, by deed, created a term of 
years for the payment of his debts, out of the rents and profits - 


( 


%. 


1. BY ſtat. 16 Ann. c. 18. , 3., and 8 Geo. 2. c. 6. 21:3 where | 


— 


Intereſt. 


the eſtate, but not by fale or mortgage, only two of theſe inſtal- p 
ments being paid, a bill was brought for recovering the reſt : and 
on a- queſtion, Whether they carried intereſt ? it was held they ' 
did. B. e J vol. 164. 1734. Counteſs Kildare v. Hopfon. ' 


2. Though 

peared that 
— yielding 4/. per cent. only, the Court reduced the in- 
tereſt to that rate. 3 P. Wims. 228. Mich. 1733. Lechmere v. 
Earl of CarH... e 
3. In a poor cauſe, to ſave expence, and where the matter is 
clear, the court has referred it · to the Regiſter, inſtead of a Maſ- 
ter, to compute intereſt or arrears of rent. 3 H. Wms. 258. 
Eaft. 1734. Helder v. C. 5 | 


4. Tenant for life pays one third of the intereſt on debts and 


Aer. gl. per cent. was to be allowed, yet as it 


legacies, the reverſioner two thirds, 1 Att. 467- Feb. 1736. 
Partridge v. Pawlet. 8 c e 8 
5. A debtor left a ereditor by note on demand, his executor: - 

the court will not allow him intereſt for it, becauſe he may turn 


the money to his advantage, which is coming in from the aflets. 
2 Ath. 105. Dec. 1740. Adams v. Gale. | 
6. There is no certain rule as to giving intereſt upon arrears of 
an annuity z the moſt frequent inſtances are where the annuity 
was meant as bread. for the wife or child. 2 4th. 211. 7 
1741. Draper Company v. Davis. | 

7. Where an annuitatit has entered, and is in poſſeſſion of the 
eſtate charged with the annuity, the court will not oblige him 
to quit the poſſeſſion, till the grantor allows him intereſt for 


the arrears of his annuity. 2 Aft. 411. OZ, 1742. Sir Jobs 


Robinſon v. Cumming. + | | 
8. The court had decreed an account againſt the defendant of 


the aſſets of her huſband, as his adminiſtratrix : ſhe took all his 


goods and ſtock in trade, and carried on the ſame buſineſs: the 


© Maſter reported 1400/. due to the plaintiffs upon the balance of 


accounts, and the court thought ſhe ſhould not be charged with 
intereſt on the ſum of 1400ʃ., as it was only a demand by ſimple 


contract, and ſhe had not then ſold the goods, her only tund for 


raiſing money, . 2 Atk. 439. Nov. 1742. Ryves v. Coleman. f 
ind mgb there be no expreſs reſevoation of .i "x us 
Sanne 


9. If an executor places out aſſets which are ſpecifically de- 
viſed, the court will oblige him to account for the intereſt he may 
have made of thoſe aflets ; but there never was a caſe where the 


"Muſter was directed to charge intereſt upon an executor, who 
made uſe of aſſets come to his hands in the way of his trade. 
2 Ath. 603. * June 1743 · Sir Ceſar Child v. Gibſon. + 


10. Bill for the arrear of an annuity of 3o/. ſecured by bond 
in the penalty of 5oo/, : an account was decreed of the arrears 
due ſince the year 1741, and intereſt. at 40. per cent, to be com- 


puted at the end of each balf year. As this wag Ea 4” 
F : 


e money had been placed out on Government 


123 


124 Intereſt. | 
of maintenance, and a bond to ſecure. it, the plaintif is clearly en. 
titled to intereſt. 3 4th. 570. Nov. 1747. Newman v. Auling. 

It is nota 11. The advantage a purchaſer receives from the wearing out 

general rule, of lives ig not a reaſon. for his paying intereſt for the purchaſe. 

* money z but where lives drop after a purchaſer is reported the 

eſtates under 8 + wot been 2 Pow a compenſation in 

a private reſpect of the being 3 All. 636. April 1748. 

C 

for a lale, ſhall pay intereft, from the time of poſeffion ; and the cout, ib awarding tüitereſt, never 

regords the execution of articles for a purchaſe, but the time of the execution af the conveyances ; and 
gpea they the purchaſer ſhall pay intereſt only from the time the poſſeſſion was delivered. Ibid, 

12. A decree for the ſale of an eſtate in mortgage. The Maſ. 
ter's report ſtated a certain ſum dye to the mortgagee for princi- 
pol and intereſt; the report was confirmed. The mortgage was 
at five per cent.; but as there was another mortgage and creditors 
beſides, from the time of the report confirmed, ir was to carry 
40 per cent. intereſt only; but this ſeems to have been done by conſent. 
3 4th, 722. Feb. 1750. | Harris v. Harris. 4 | 

| 13. Where a contract is made in England for a mortgage of a 
plantation in the Vg Indies, no more than legal intereſt ſhall be 
paid on ſuch mortgage. 3 4.727, March 1950; Stapleton v. 
Gonway. 1 , 429.8.C. - 45 [Js 1/7 
134. Where there is a debt by covenant in marriage articles, and 
122 of intereſt, the court will not reduce it lower than 
cent. 1 Ve. 99.” June 1948, Stwynfen v. Scauben,” | 
go op 1600/. being the — of 72 to the partnerſhip 
at the time of the bankruptcy received by Stephens, or Riwles his 
executor, the executor was held anſwerable for the intereſt in the 
"ſame manner as on the other ſums, which were part of the part- 
nerſhip ſtock ; for the debts are part of the ſtock ; and therefore 
there is as much reafon, that when the money was got in, he 
ſhould be —_—_ with the like yalue as in the ſtock in trade. 
1 Veſ. 375- Feb. 1749-50. Ryall v. Rowles.” © 3 | 

16. Suſannah Brown, by deed-poll, depoſited in the hands of 

the defendant 4000. which was to be for the uſe of the plain- 

«ff, her grandſon, if he ſhould not be ſufficiently provided for 
during his minority by his truſtees, in ſuch manner as the de- 
fendant pleaſed;; with a clauſe that the defendant, bis executors 

or adminiſtrators, ſhould not be chargeable with intereſt. The 
plaintiff, now of age, by his bill prayed that the defendant might 
accouat for the intereſt of the 400/;: it appeared that 200%, 
part of the goo/., was the plaintiff 's own money, which had been 

| recovered in a cauſe herein the defendant had atted as ſolicitor 
; for Suſannah” Brown, and in the decree there 'was'a particular di- 
tedtion for placing out the eſtate, part of which this was, at in- 

tereſt for the benefit ef the infant, the plaintiff. And the court 
ordered the defendant to pay intereſt upon that part of the mo- 

ney, which he muſt have known to be truſt· money, viz." the ſum 

of 2004, recov as-aforeſaid; 1 Fe $07. Marth 1749-30: ; 
E © 20% 706 90% NIN C5 IIOIRT gore 

ED » | 17. Intereſt 


Intereſt. 

1). Intereſt was allowed on the accumulated ſam reported due, 
being a debt under a will; but, it would have been directed on 
the principal ſum only, had it reſted on the report alone. And 
it was faid by Lord Hardwicke Chan., that intereſt by the courſe 
of the court was diſcretionary, and computed at g/. per cent. from 
the 12th of Ann. on the ſum turned into prineipal by the courſe of 
the court 3 but ſix per cent. on the principal ſum due by covenant. 
1 Veſ. 496. June 30, 1750. Aſtl v. Powis, 

18. Inteteſt, if generally decreed, is to be conſtrued legal; but 
ſtill by the nature of the fund: and if out of land, or money con- 
fidered as land, is reduced to 40. per cent. 2 Veſ. 239. 1750-1. 


Denton v. Shillard. 


19. Intereſt decreed on banker's notes, on circumſtances, 
though there was no evidence of an agreement for it; but, it only 
appearing that two daughters having money advanced them by 
their mother, came to the banker's ſh»p and demanded the mo- 


- ney}. that notes were given them for the ſame, and intereſt for 


ſome time paid at 4/. per cent. via. for four years. 2 ef. 26g. 
April 30, 1751. Jacumb v. Harwoed, . 
20. A tr created by deed ſor payment of debts and le- 


gacies ; ſimple contract debts do not carry intereſt : ſo if by will, 


but otherwiſe if by deed, in the nature of a ſpecialty. 2 J . 
July 175 1. Barwell v. Parker. 8 | 9 303: 
21. A ſerivener or attorney is bound to place out money re- 
ceived for that purpoſe, for which he gives a note, and is not diſ- 
charged from intereſt, unleſs the client or employer accepts the 
ſecurity upon which the money is-placed, and accepts the intereſt 
thereon 3 but if. the ſcrivener or attorney does not place out the 
money, or if he does, and does not deliver over the ſecurity and 
declate the truſt for his client, he is anſwerable for it himſelf, and 
for the intereſt too. Pit. | 3 
22. Intereſt is not commonly reſerved under general directions, 
unleſs after a trial at law. 2 Ve. 470. Jay 1952. Champ v. 


23. Intereſt computed on colts. 2 ef. 471. 1752. 
Bickham v. Groſs, | | 1 | Fay 7 

24+ Leſſor covenants for quict enjoyment, and deviſes his real 
eſtates in truſt to pay debts; the leſſee is evicted, and recovers 
againſt the executors of the leffor, and aſſigns the judgment: 
this is a debt by ſpecialty, and the aſſignees of the judgment ave 
entitled to intereſt, But on a charge by will for payment of debts, 
fmple- contract | debts do not carry intereſt, 2 J, 587, OF. 
1751. Earl of Bath v. Earl of Bradford. 


25. In this caſe, it was ſaid by Lord Hardwicke Chan. that the 


rule of the court for allowing intereſt for arrears of a jointure is 
not general z but the court will expect a ſpecial eaſe to 272 
lor it, as tho being obliged to borrow money at intereſt, 2 79 
= 9 1755s Anon. 


* 


ereſt on 2 mortgage is not ſtopped, but on 4 


and ſtrict tender, and notice, and not upon propoſals to 
9 55 upon 


— 
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126 - | Antereſt. 


upon en open ateount on the other ſide. 'Garforth v. 37 

1 Ve, 678. «08. 1755. 2 7 372. 8. P. —_ —_ 

27. Intereſt was ordered on further direQions, though it waanor und it 

* teſervedby the decree. Amb. 584, 02. 1738. Goodyert v. Lake had 
28. Money raiſed by deed upon land, and inveſted in the wind Hillia 

| df a truſtee; to pay debts, the reſidue roithe uſe of the truſtee ; 359. 
the ſimple contract debts are not changed in their nature, and and | 

ſhall not bear intereſt: but if the creditors had filed bills, and ob; whict 

. tainjed ſeparate reports, from that time their debts would have pay i 
carried intereſt; 1 Bro. 0 R. 41. een 1779 Shirley v. were 

Karl Ferrers Jun. 1 

29. In a long unſettled e account, rendered. Inteicats 309. 

by the neglect of a party, be ſhall have no intereſt on the balance, 1 Fef. 

hen ſettled. 1 Bro. Ch. Rep. 239. 175. and 2 Bro. Ch. W 40. 

8. C. Badam v. Riley. ; thoug 

30. Where an executor or W e * e merel 

inteſtates money in his hands a long time unemployed, or tectio 

| makes intereſt of it, he ſhall anſwer i it. 1 Bro. C\, * 359. by the 
23 | 1784. Newton v. Bennett. 4 Bro. 
31. A receiver of a public truſty having a ſalary, . in- 41. 

tereſt of balances in his hands, is accountable to the truſtees for 2 tigh 

intereſt made ultra bis ſalary. 3 Bro. Cb. Rep. 41: Der. 1789. either 

Zur of Lonſdale v. Church. Dec. 

32, An agent of an adminiſtrator keeping money of the inteſ- 42. 

N tate” s in his hands, which he bad propoſed to his principal to lay per ce 

out in the funds, ordered to pay intereſt. 3 Bro. Ch. Rep. joy; „ but th 

ib 1790. - Browne v. Southern. + v, Fre 

33. There being a ſurplus of a beoktupt's eſtate, intereſt was 43. 

— to creditors, where, by the courſe of trading, aud ſettled no int 
accounts, intereſt was allowed after a certain credit. 3 Bro. Ch: ciderin 

Rep. 436. Hil. 1792. ee Champion. See alſo LF ef: jun. 44. 

170. Ex parte Goring. ſtalme 

34. Aſſignees of a dackrnpt kept the fund eight. years without 45. 

dividing; one admitted that he had lent the ſhare received by him the R 

st 50. per cent. ; the other, that he had lent the ſhare which he taking 

had received to a partnerſhip, in which he was engaged, with his notes 

own money, without any diſtinct charge of intereſt: he was de- 46. 

creed to pay ſuch intereſt as he had made, and where he had the tri 

made none, 4 per cent. 3 Bro. Ch. Rep. 457. Hil. 1792. Han- pay in 

hey 1 1 Ve. jun. 236. 8. C. Le +. Townſhend, 1 1798. 

0 84. „ 47. 
f 35. The court ted to give intereſt on the artears of an an- aud tþ 
: nuity- ſecured by bond in bar of dower. 3 Bro. Ch. 17. 495· comm: 
_ 1792. Tew v. the Earl of Winterton, | of the 
22 In this caſe it was ſaid by Lord e Chan., that 48. 

at law-antercſt was given for every debt detained, either by con- May 1 
tract or in womeogesg aue decreed intereſt upon a fimple contract 49. 

debt. 1 Ve. jun. 63. Dec. 1789. Craven v. Tickell. Sed vide not en 

1. Ati. 181. — Rats 2 ** Lhe ah Earl of Bath . until tl 
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N Ut 


* 


Tnteref. 


30. Abtes at al. fer tent; againſt aſſignees' nn ſor 
. . — a dividend, when they ought to have done, decreed z 


und it was ſaid that 5/7. per cent. would be ordered, if the aſſignees 


had 3 mote ln 1 Ve. jun. 89. Feb. 1790. Er parte 
3 1 | 

39. A brother of a lunatic, who was committee of the eſtate, 
and had managed it nine years before the commiſſion, during 
which time there were conſiderable ſavings; was ordered to 
pay intereſt; though alleged he made no uſe of it, unleſs there 
were particulat circumſtances to juſtify his not doing fo. 1 Vel. 
Jun. 156. June 1790. Ex parte Chumley. . 
309. Iatereſt was refuſed where it was not prayed by the vill. 
1 Fef. jun. 156. 11792- Weymouth v. | 

40. Where intereſt was not referved by the decree, the — 
though it could not be given on petition, the object of which was 
merely to carry the decree into execution. But on further di- 
tectlons the court may give intereſt, though it was not reſerved 
by the decree. 2 ef. jun. 15). June 1793. G v. Hunter, 
* Ch. Rep. 316. S. C. 


41. Ia caſe of a ſurplus coming to a Wande creditors haye 


2 tight to inteteſt, wherever there is a contract for it appearing 
eicher on the face of the ſecurity or by evidence. 2 1 Jun. 295. 
Dec. 1793. Ex parte Mills. 
42. The reaſon of the zule in Chancery to give intereſt at. 4 
fer cent. only, is, that money is generally to be had at that rate; 
2 1 Be rule is not e: 2 Vo. jun, 51. Der. 1794. Lewis 
v, Frele. * 
43. Upon a bill by executors to have the aſſets adminiſtered, 
no intereſt is to be allowed upon a judgment on aſſets guands acy 
ciderint. 2 Veſ. jun. 716. Aug. 17956. Deſchamps v. Yanneck. 
44. Intereſt allowed upon a written agreement to pay by i in 
ſtalments. 3 Yeſ: jun. 133. May 1796. Parker v. Hutchinſon. 
4%. In this caſe it was faid by Sir Richard P. Arden, Maſter of 


the Rolls, that intereſt was given at law upon a written under- 


taking to pay, or on notes payable/ on a day certain; not upon 
notes payable on a day uncertain, ſhop debts, . Bid. 

46. Where a fund was to be laid out in land and ſettled, and 
the truſtee kept it at his banke t» unproductive, he was directed to 
pay intere(t after the rate of 4 ad cent. 47 . 2 101. 

1798. Young v. Combe. 

47. Where a mortgage upon a 9 he, eſtate was ; deficient, 
and the-mortgagee proved the remainder of his debt under the 
commiſſion, he was not allowed to charge intereſt beyond the date 
of the commiſhon. 4 Je, jun. 163. Aug. 1798. Ex parte Badger. 

48. Intereſt was given at 4/. 10s. per cent. 4 Veſ. jun. 631. 
May 1799. Cox va Chamberlain. | See. 2 Vf. jun. 41, 4. 

49. Separate credifors having received 20s, in the pound, are 
not entitled to intereſt out of the ſurplus of the ſeparate eſtate, 
until the joint · ereditors have been paid 20. in ma oor: 4 oP. 
jun, W977 June 1799. E parte Clarke, _ 

Jo. A cuſ- 


/ 
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neVio 459 (D) In Caſes where 8 ſhall be allowed, from 


0e. Wende in Lerche for the baker to Aube a balacy 
every quarter, and ſend the account to the merchant, and then 
. to carry intereſt to the next 
e, 405. Nov. 35 G. 3. Ca v. 


1. Money diſburſed by the mortgagee ſhall carry the ſame in. | 


E e 2 Au 51. Faft. 35 G 3. Wool: 
* rug. ' 
A judgment debt carries intereſt. 2 Anftr. 58. 16 M 
3 — 3 Anfir. 804. 8. 8. & 5 
53. A purchaſer of a future intereſt after a term, ſhall not pay 
intereſt, or an-increaſed price fot a part of the term elapſing be- 
fore the purchaſe is — unleſs the _ be by * fault, 
WE N nnn 


dmitb. 


what Time the Allowance ſhall be. 


„ JNTEREST not allowed on 6mple contract debts, but from 
the time of the Maſter's report confirmed ; but there is no 
al rule that on a truſt to pay debts fimple contract debts 
all carry intereſt. 2 th. 111. Fam 1740: Lhd v. Wilhams. 
2. Where the land does not yield annual profits; all debts will 
not carry intereſt out of a truſt for payment of debts: bid. 

3. Lord Hardwicke Chan. faid, in this caſe, that an admini- 
ftrator was not in all cafes chargeable with intereſt on account of 
the perſonal eſtate in his hands. 2 th; 151, March 1740. Will 
tins et Us. v. Hurt. 

4: The court gave intereſt from the time the Maſter's report 
was confirmed, which was 28 years; on the arrears of an an- 
nuity, in favour of the repreſentative of an annuitant. 2 tt. 
212. 1741. Dvapers v. Davis, And Lord Hard- 
wwicke » ſaid, that intereſt was often decreed from the time 
the debt was liquidated, though on debt in its own nature did 


not 
# $+ r time the prick became a duty decreed, 


5 Pe. 487. July 1752. Zeri of. Pomfret v. Lord 


6. Intereſt ordered 8 and paid on 1 
due, from the date of the report. b ty 
1792. Creutev. Lowth. Vide 2 . jun, 187. 8 1 0s 

7. Intereſt not given from the confirmation of the — agas 
demands liquidated by it, but not bearing intereſt in their nature, 
as legacies and arrears of annuities, though both legacies and an. 
nuities were upon hand, and the annuities were not paid 
out of the pra and profits, becauſe poſſeſſion was taken by mort- 
gagees, and though one of the annuitics was the my roviſion for 2 


Ch. R. 316. 3. 


- 


8. In 


widow. OY 137. Ja 1593. v. . 4B 


inter ſt 


Jnteref, 5 19g 
4. To the erg of egg: the whole lun Tiquidutt by the ; 
report carries intereſt. Bid, 159. - 
1 lahrolt' is computed by the Maſter's report upon ſeeb debts 
92 carry intereſt aecording to the rate they carry, and upon 
further directions ſubſequent intereſt" is directed ovly on thoſe 
upon which the repott has already computed intereſt + but no in- 
tereſt'is computed on fimple contract debts. by the veport or b 
order afterwards. 2 Yef: fun. 165. 8. C. 
10. The court may give intereſt on further direRions : and 
where a truſtee had diſobęyed an order to py money into court, 
he was charged with intereſt on the ſum from the date of the 
order. But a flight difference between the ſums admitted, and 
thoſe reported to be in his hands not ſuſſicient to impute to him 
wilful miſconduct, or to ground à direction for an inquiry bat 
inter ſt he made of the money, or to ſuhj<& him to colts. 2 7 
jun. 37: Dec. 1792. Saumes v. Rickman. 
11. Band aud judgment aſſigned, intereſt muſt be calculated | 
to the date of the report; ſo as not to exceed; the penalty. 3 2 
7 855. 0s 1797. 22 v. Earl 2 1 


| 0 ye nau Ig in "wh Caſes i it ſhall exceed Ko — 
the Fenaly. c 5 


2 8 8 


W HERE 2 2 tor by Judgment extends finds by i he. 
holds guouſque debitum ſatisfaftum fuerit, and at law the 
or cannot on a writ ad. computandum in ſilt on the creditors do- 
ing more than account for the extended value; but if the debter 
comes here for relief, the court will give it him, by obligin ing the 
creditor to account for the whole he has received ; but as Who 
comes for equity muſt do equity, will direct the debtor to pay. 
intereſt to the creditor, though it ſhould exceed the principal. 4. 
creditor. is not confined to the extent of the penalty upon 4 judg- 
ment, but may carry the computation of intereſt beyond it. 3 4. 
$17 . March 1747. Godfrey v. V en, 
2. Compound intereſt at 40. per cent. allowed” the tenant et 
lien for. the remainder- man's proportion of fines. paid for the 
renewal, of a beneficial leaſe. 1 8 Ch. Ag 440. es. 
N v. r | | 
Subſequent intereſt on 2 mortgage calculated on the princi- N 
al and intergſ reported 5 on Yonge and 1egacies, on the prin-, | 
cipal only. x. Bro. Ch. R . 574: M. ay 1784. Perkins v. Baynton. 
4. pn upon intereſt refuſed . the practice of the cont," 
thoug h the Chancellor ſaid he ſaw no reaſon why, if a man does 
not - intereſt, when he oupht, he ſhould not pay intereſt” for” 
that cap I Fe. fun. 99, March 1790. Waring v. * | 
rbitrators may allow compound intereſt due contract, 
ads expreſs or implied, from the nature of the eg due and 
whether it be que or not, is a conelußon of fac, in Shich their 
judgment is final; but the court yore] to be dnderitoed Ape ts. 
Vol. V © 2 "A "by 


DNA. 
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"Oe, Jay down an rule in regard to intereſt on mortgages. - 2 V. ＋ 
| 135. , Nov. ay ; bo — v. Mather. 8 | Vf Jun 
. Intereſt.computed on bonds only up to the penalty. 2 7 


8. C.—Sce Bunk. 23. Ellintt v. Davis, contra. | : 
7. A morigagee had alſo. a bond, on which the intereſt due 

ed the penalty. The mortgagor conveyed the equity of re. 
emption in truſt for his creditors, paying this bond firſt. No. 
be thing beyond the penalty can be claimed, 2 Anfr. 525. 24 Fe. 


\ "2643+ 3» 22 v. Hatchett.. 2 "FORE 

| 8. Deviſe for payment of debts revives, ſimple contract debts, 
even of 70. years ſtanding, with full intereſt ; but bond cr ditors 

Lan cleim nothing beyond the penalty, 2 4nftr. 527. Kailh 


AYP, — 
9 
1 . 
* 
- 


N foreign Country. a 

„5 WY HERE the debt was contracted in England, but the bond 
Sin Whey. taken for it in Ireland, to be paid at a certain time, and 
£2, at 74 per cent., it hall carry Vißb intereſt,” 2 At. 382. Juh 

75 1742. Connor v. Earl of Bellamont. Seas e 
2. Where a contract was made in England for a mortgage of 
plantation in the V Indies, no more than legal intereſt ſhall 
he paid. And if in ſuch caſe there is a covenant in the mortgage 
| deed for payment of 8, per cent. intereſt, it would be within the 
| ſtat of uſury, notwjthſtanding 309 is the rate of intereſt where 
5 1 47. 8. &. 258 7 LL FCC 


— 


1 * 
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1. N adverſe party may croſs,examine a witneſs to the ſame 
Po boi for which he is produced, but not to * new mat · 
ter. 2 Ath. 44 Fuly 1740, D id Chapter v. Sir 
. Simeon Sjewart. Juy the Prey and x7 K. 
; 2. A commiſſion wag prayed for examining witneſſes in the 
Welt Indies, where the fats aroſe, and to ſtay the defendant's 
| proceeding at law on a policy. "Commiſſion and injuhction 
granted, the voyage being at and from Carthagena to Porto Bells 
he fas muſt neceffarily have ariſen in the Wilt Ingies. 2 4th, 

g July 174% Cotty v. Seluing. 

; F . . 8 


2275 5 Though 
£0 x | 9 | * 3.4 5 


and ex 


* 
* 
- * 


\ 
— 


un. 15% June 1793. Creuze v. Hunter. 4 Bro. Ch, Rep. 316% 


e Heu much, where the Debt was contraQted in a 


the con 


| Interrogatorles, 


: ”- 


Ne (Ya 


J Thongh at — you can examine only ts general credit, yet 


" Pricats. in equity; for as the witneſs there cannot be pre- 
red to defend every particular action of his life, not knowing 


to. what they may intend to examine him; yet on an examination 


here he may be able to anſwer any particular charge, as he has 
time enough to recollect. 3 Ath, 522. 22 757 Gill 155 
* | | 


- whether there be any ſuch diftinQion between the examinations here and « 
hy wich regard to examinations to the credit of witneſſes. 


4. Plaintiff may ſerve any two of defendint” s commiſſioners 5 


with notice of the exceution of the commiſſion, and is not tied 


down to ſuch only as the defendant ſhould chooſe, 3 Ail. 633. | 


dpril 1247. Auen. 
g. The court will not allow articles to be exhibited againſt the 


competency of a witneſs after publication, becauſe this might have 
bern objected to and inquired into upon the examination. 3 All. 


643. Ypril 1748. Callaghan v. Rochfort. | B 


6. But the court allows ſuch articles to the credit of & binden 
ofter publication, becauſe the matters examined into in ſuch caſes 
were not material to the merits of the cauſe; though not. when 
the commiſſion 18 to go to foreign parts, on account of the delay, 
unleſs no perſon in England can ſwear to the credit. Bid. 

7 Depokitions de bene efe, publiſhed where there can be no exa- 
mination in chief, as where the council in Sweden refuſed to let 
the commiſſion for the examination 3 be executed there. 
1 %. 325. Fuly 1751. Gan v. ne Ve 6. 
5 a 8 pee 8. C. N 1 4 1 5 
C  Depoſtions de bene eſe where the witneſſcs are dine! and no 
. to examine in chief, though after great length * 
time, publiſhed ; but without prejudice to exception at the 


ing. 2 / 497. Juhy 1754. Anon. 


9. Plaintiff, on his examination on interrogatoties, e 
and diſcharged himſelf in the ſame ſentence, ſufficient ; but had 


they been in different ſentences, he muſt have proved the diſcharge. 
Amb. 589. - 08.-1148.. Kirkpatrick v. Love. 
10. Interrogatories are Exhibited of courſe to falſify-an Cxamie 


nation gro interefſe ſuo. 2 Bro. Ch. Ca. 15. Micb. 1785. Row- 


ley v. Ridley. 
11. Where a perſon is the only witneſs to a material fa, hes 


map be examined de bene. . 2 Bro. Ch. Ca. 641. fl of Os 1-89. 


Hankin v. Middleditch. See alſo Lord Cholmondely v. 
ford,” 4 Bro, Cb. Ca. 157. Dec. 1792. 8. P. 

12. The examination of witneſſes, who are foreigners, muſt 16 
in Engliſh, and the interrogatories and their anſwers tranſlated by 
ſemen interpreters. 4 Bro. Ch. Cu. go. - Fuly 1792- Lord Bet- 
org v. Anderſon. "I. 3 

13. A married woman, being i in Rs: being entitled toa * 
gacy, a commiſſion for her examination would have been directed, 


but as al had been examined under a commiſſion iſſued by the 


" * 


 % Bs American. , 


— — — — — —ꝛ {Oo 
2 5 K. CY * 
" 
- \ 
\ - 


—— — — — 


Interrogatories. 


American Goyernment, it was conſidered ſulficient. 3 Fe. jun, 


321. Feb. 1797. Campbell v. French. 

14. Motion on behalf of one of the creditors who had proved 
(before the deputy remembrancer) his demand upon the eſtate in 
the cauſe, for leave to exhibit interrogatories to the plaintiff, to 

diſcover the demands due from him to the eſtate, refuſed, becauſe 

each creditor might claim the fame privilege. Anfr. 361. 9 Dee, 

1793. Bowen-v., Webb, 

- 15. In a ſuit to obtain teſtimony for defence of a ſuit at law 

the court will not grant a commiſſion to examine witnefles abroad! 


| br. on good grounds ſhewn, although no Te be moved 


Aft: 880. Hul. 37 Ge. 3» + Sh:dden v. 


000 Examined on new. Eee In what 
5 Sales, 


. N OTICE be given of a motion to add new interrogs · 


* tories for the examination of a defendant, on the exa- 


* 


5 8 before put in being reported inſufficient; and an order 


r that purpc ſe obtained upon a motion of courſe will be dif. 


charged. 3 Atl. 511. May 1747. Anon. 


2. After the depoſitions under a former commiſſion had been 


ſeen, the court would not ſuffer additional interrogatories to be 


exhibited under a new commilſion, but confined the defendant to 


. prone exhibits, and croſs-examining a perſon already examined 


or the plaintilfs; but not to examine-any new witneſſes. 3 4th, 
393. Dec. 1747. Barnſiy v. Powell, + 
3. On contradictory alfidavits of the ſame perſon, a perſonal 
examination is required. 2 ef. 26. OF. 1760, Ex parte Lord, 
4+ Interrogatories and depoſitions being ſuppreſſed, leave was 
given to exhibit new interrogatories for the examination of the 
F. -witnefſcs, Amb. 585. March 1739. Lord Arundel v, 
ut a 
5. Witneſfes W where there was a miſtake, and that 


miſtake apparent. 3 Bro. Ch, Ca, 370. Mich. 1791. ' Sandford 
| v. Paul.—1 Peſ. jun. 398. S. C, 


6. Motion for leave to examine a Wees before the examiner, 
after publication, who had been ſworn before publication paſſed, 
d all che interrogatories then given in. And this appeared to 
ave been the practice, but the court diſappro ed of it, though, 
as the preſent part ? has been deceived by De . ſuffered to 
examine his witnefs. 3 Anfr. 835. 1 37 C. 3. Jenkins 
. . wy . 
7: An interrogatory, which went to the very gift of the cauſe, be · 


: ing ſuppreſſed as leading, the court gave leave to exhibit a 


„ 1 Arfir. 975 29 1 37 F. 8 * 2 
fd prey. 


N 


Fatebrogatorles 33 


) Puniſhment for Re/ajal to be examined thereon, 2 we. 
Urox motion chat Mr. Monks (a witneſs) be committed for a 


contempt of court, in not ſubmitting to be examined before 
the Maſter, it was decided by the Chancellor, aſſiſted by the Maſ- 
ter of the Rolls, that, after a decree, the Maſter may examine > 
witnefſes ; but ought not to do ſo by his clerk; the ſame ſub- 
pena iſſues as to bring them before the examiner; which is the 

e as a ſubp#na to anſwer: but the label exprefles the purpoſe ; 
upon an examination in the country, #he body of the writ expreſſes, 
that it is to teſtify. And it was faid that the decrees in the Ex- 
chequer expreſs, that the Maſter is armed with a commiſſion to 
examine witnefſes; and power to direct the ſame to the country; 
ind that it was ſo formerly in Chancery, After a decree, if the 

aſter ſces cauſe for a commiſſion to examine witneſſes in the 

country, he certifies that it is neceſſary z and the depoſitions, 
when returned, are filed by the Six Clerk, but depoſitions taken 


before the Maſter are kept in their offices. 3 Ye. jun, 603. Der. 
1797- Parkinſon v. Ingram. | 5 5 
— * — nope eager tounontemocnanoyncans) 
Inventory. [DJ 


(B) Neceſſary z iti what Cues 3 and the Puniſhment . 


of not making it. 


: ? f 
t. 7 RECUTORS made no inventory, bit paid intereſt for a 
T legacy during their lives. Decreed, by Hardwicke L. C., 
that this is evidence of aſſets ; and, he ſaid, nothing is more necef= ' 
fary-than to keep executors to deliver inventories. Corporation 
Clergymen's Sons v. Swainſon, 1 Veſ. 75 
'2. When the executor paid ſeveral legacies in full, and died; 
not having made an inventory, it was decreed by Sir J. Strange 
Maſter of the Rolls, that his repreſentatives having aſſets of the 
laid executor, ſhall pay the reſt. Not exhibiting. an inventory; 
which every perſon ought to do, eſpecially in a deficient eſtate, 
an imputation upon him, and inclines the court to bear harder 
upon him, becauſe he may at any time relieve himſelf by an in- 
ventory if he finds the eſtate deficient, Orr v. Kaines, 2 Vc. 193. 


# 4 
\ 


0 - 
. 1 * Y 
- K 3 s . < 8 
* - 
* - 


* 


14. 


x4Vin 2 
—ͤů—— 


See 2 Fonb. 
418. n. 


* 


oo 


i 


oy 4 - Inventor. - — | | DA 


- (0) of: what Things, and 2 3 


Fire engine ſet up for the benefit of a colliery by a tenan 
for life, is to be conſidered as perſonal eſtate, and goes 10 


| his executor ;\ for it is an acceſſary to carrying on the trade of 
getting and vending coals, and is a matter of a perſonal, nature, 
Lawton v. Lawton, 3 Ath. 13. Lord Dudley v. Lord Ward, Am, 
113.— Bull. L. N. FP. 34. S. C. 
2. But ſalt pans go to the heir, and not to the executor; for 
they are not acceſſaries to carrying on a trade, but means of eu- 
| Joying the inheritance. © Lawton'y. Salmon, 1 H. Black 259 

3. With regard to things otherwiſe perſonal, which hav- been 
affixed to the freehold, the rule as to whom they ſhall go obtaing 
with moſt rigour in favout of the interitance, and agaioft the 
right to diſjnnex therefrom. Fer Lord Ellenborough C. J. Lluer 
v. Maw, 3 Eaft, 51 

In deaiding? whether a 8 fixed inſtrument, machine, 


er building, ſhall de conſidered as removable by the executor, ag 
between him and the heir, the main ground is, 
inſtrument, engine, or utenſil (and the building covering the ſame 


that wher- ſuch 


falls within the ſame principle) is an acceſſary to a matter of a 
perſonal nature, it ſhall 1 7 85 be conſidered as AE Cad. 


i uf „„ . 
| 2 05 Conſidered how; * * ca eat when 


FT 


2 79, 


2. The ſpiricual court has no juriſdiction to falſify, at the ſuit 
4 a creditor, an inventory exhibited by the executor. . Cotchſdi 
N 3 Burr, 188 . Bewick v. N ih. n. 


exhibited. 
HE executor is admitted both at law on plea of ws ad- 


miniſirovit, and in equity on account of aſſets, to ſhew 


that the money for whieb, by ſolemn inventory on oath, he hay 
charged himſelf, has b accident, as, perhaps, failure of ſome 
great merchant, not come'to his hands, ſo that the inventory is 
not finally binding. Per Sir J. Strange, M. R. In Orr v. Kaines, 


192. 
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2 ; Intire Damages. 


7 


ö. JN treſpaſs and falſe impriſonment, the plaintiff declared that 


the defendant impriſoned him the iſt OZober, 9 V. 3., and 
detained him in priſon for four months, and after verdict for the 
plaintiff and intire damages, judgment was arreſted, becauſe the 
declaration being of Michae/mas term 9 W. z., and the damages 
being intire, and given for the impriſoument of four months from 
the. iſt Oober, it appeared that the damages were. given ſor im- 
priſonment after the action was commenced, Broſsfield v. Lee, 
1 £4. Raym. 3299. | . oy 
"2 A judgment in the Common Pleas was reverſed in the King's 
Bench. becauſe the jury on the writ of inquiry had given damages 
for neceflaries ptovided after the action commenced, and to a 
time after the writ of inquiry was executed. Baker v. Bache, 


2 Ld. Raym. 1382, | | | 

3. It is a ſettled rule, that where there are ſeveral counts, and 
a verdict is entered genetally on all the counts, and intire damages 
are givzo, and one count is bad, it is fatal, and judgment ſhall 
be arreſted, Grant v. Alle, 2 Doug 7530. 5 


4. And it ſhall be arreſted in toro, and no ny hw award - | 


ed. Trevor v. Wall, 1 T. R. 151. Hancock v. Hayward, 3 T. = 
435 Per Buller J. Halt v. Scholefield, 6 T. R. 691. W 
+. But, where a general verdict has been taken, and evidence 


been given only on the good counts, the court has permitted the verdict 


to be amended by the judge's notes. FHddowes v. Hopkins, 
1 Dou {. 376: =" 8 ' * 9 «bt .' 44 alice 

6. So, where it appears by the judge's notes that the jury cal- 
culated the damages on evidence applicable to the good on the 
cotirt will atnend the verdict by entering it on thoſe counts, though 
evidence was given applicable to the bad count alſo: Williams v. 
Breedon, 1 50 jo Pull. 329. Spencer v. Goter, 1 H. Bl. 78. 

7. In Webb v. Turner, the declaration was of Michaelmas term 
of an affault on the 18th of Ofeber, and an impriſonment from 
thence for 25 weeks, and after a verdict for the plaintiff, it was 
noted in arreſt of judgment that the action was brought too ſoon, 


nnd it appeared damages had been given for an impriſonment 


long after the ation was depending; and 2 Sat. 562. 2 Sund. 
169. Cro. Fac. 618. 1 Vent. 103. Hob. 189. Cartb. 385. were 
cited in ſupport of the objection. Bur for the plaintiff it was 
argued that the continuando in this caſe was laid under a /cilicet, 


and therefore, according to All. 22. and Hob. 171. 284., it will 


not vitiate what is properly laid in time; and that this differs 


from all the caſes where the time is affirmatively laid, And of this 
| | SE o piniun 


K 4 | 
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1 AJ ntire Damages. 
ol — was the court, and the plaintiff had judgment. Vl y, 
Turner, 2 Stra. 1cg5.. And. 250. 8. C. — See alſo 3 Lev. 345, . 
-  Carth. 261. 4 Mod. 152. Theſe caſes ſeem to eſtabliſh this prin. (B) O 
ciple, that where it is poſitively and expreſsly averred in the de. rg 
claration that the plaintiff has ſuſtained damages from a cauſe 


_ . ſubſequent to the commencement. of the action, or previous to . * 
| tte plaintiff's having any right of action, and the jury give intire E < 
damages, judgment will be arreſted ; but where the cauſe of ac. 2 Bro. ( 

tion is properly laid, and the other matter either comes und-r a 2. M 

_ ©  falicet or is void, inſenſible or impoſſible, and therefore it cannot opinion, 

be intended that the jury ever had it under their conſideration, the. ties, th: 


> plaintiff will be entitled to his judgment. Vide Hambleton v. rity, ye 
Wore, 2 Saund, 171. c. (note 1.), Williams's edit. | : 
8. A diſtinction has been taken, that where a new action may hich i 
be brought, and ſotisfaction obtained, for any duty or demand | 
which hath ariſen. ſince the commencement of the depending ſuit, | | 
that duty or demand ſhall not be included in the judgment in the (E) V 
former action ; as in covenant for non-payment of rent, or of an l 
annuity payable at different times, the plaintiff may bring a new 1. 
aAckion totier quotier, as often as the reſpective ſums become due : 
and payable. So in treſpaſs, and in tort, new actions may be 
| brought as often as new wrongs and injuries are repeated; and 
- _ therefore ſhall be aſſigned only up to the time of the wrong com- 
” plained of. But where a man brings an action of afwmp/t for 
| incipal and-intereſt, upon a contract obliging the defendant to 
| bay ſuch principal money, with intere/t from ſuch a time, he com- 
'. plains of the non-payment of both, the intereſt is an acceſſory to 
the principal, and he cannot bring a new action for any intereſt 
grown due between the commencement of« his action and the 
Judgment in it, and therefore both ſhall be included in the judg- 
- Mmeut.. Robinſon v. Bland, 2 Burr. 1087. neg 
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207.479. (A). On the Effect of à Diſpoſition to two, and the I vill dec 
Survivor of them, and the Heirs of ſuch Survivor. urge a 
| | 5 | See Suppl. tit. Agent ante „ L eaſch 


WH : , | i * huſband 


mindert, remainder to the wiſe for life, remainder to the firſ 


: Joint-Tenants and Tenants in Common. 2 I 


(B) Of what Eſtates, Things, or Actions there may »,vis. 422. 
755 1 be a Survivor. 3 
U. |XECUTORS taking a reſidue as executors are joint-tenants, 
and therefore if one die before ſeverance his ſhare ſurvives; 
2 Bro. Ch. Rep. 220. Fuly 1187. Frewen v. Relfe, © 
2. Mr. Hargrave, in note-2. Co. Litt. 113. a., entertains: the 
opinion, which he ſupports by a train of argument and authori- 
ties, that a power to ſell, though in irſelf a mere naked autho- 
rity, yet, when given to executors, es nomine, will go to the ſur- 
mor, by reaſon that it is annexed to their office and charafler, 
which itſelf ſurvives. F Sf. Yi 


(E) What ſhall be ſaid a Severance of the Jointure, . 

„ 4 B., previouſly to her marriage, was entitled to 53007. in 
joint tenaney with her. ſiſter C. D. By her marriage- 

ſettlement her real eſtate only was conveyed; and, with reſpect - 

to the perſonal eſtate, the deed contained merely a recital, which 

amounted to nothing more than that ſhe ſhould enjoy the 5300J. 

for her ſeparate uſe; and a covenant on the part of her huſband, 

that ſhe ſhould enjoy it quietly. | Then came theſe words; “ for 

« want of 1 8 it ſhall go to the next of kin of 

her own family.“ The queſtion was, whether this amounted 

to a ſeverance of the joint-tenancy, in the whole, or in part? 

Lord Hardwicke held it did not; for, i, here was no agreement 

for this purpoſe z ſecondly, if no agreement, there muſt be. an 

actual alienation, and here was nothing which amounted to it, 

either at law or in equity: as to the words © for want of iſſue of 


| ©. ber body,” that it ſhall go over, had theſe been ſufficient: to 


make the iſſue purchaſers, or to give them a right to come into 
that court, to have the agreement carried into execution in their 
four, that he ſhould have incliped to think a ſeverance ; but, in 
the caſe 1 him, notwithſtanding _ words, he thought the 
property; {till at large, and at the wife's diſpoſal. Partreche v. 
Protett, 2 th. 54. See Moyſe v. Ci Rated in 14 Vin. 525» 


9. | 4 n 

2. If articles amount to a ſeverance of the joint-tenancy, equity 
* performance againſt. the ſuryivor, Hintam v. Hinton 
179. 2 29. | | 4 „ Fri dy--) 1 

3. Three ſiſters being joint-tenants of the premiſes, aud having 
a leaſehold eſtate veſted in them. abſolutely, by articles previous 
to the marriage of one of them, it was covenanted that her in- 
tereſt in the leaſehold ſhould. be aſſigned abſolutely to the huſ- 
band, and ber third part of the freehold ſettled to the uſe of the 
huſband for life, remainder to truſtees to preſerve contingent re- 


and 


1 0 


u  - | Soieis-Tinokey ond Eefogtz im Comöß 


nud other ſons, Jer; aud the huſband covenanted, if the vis 

ſhould ſurvive him, or have children who ſhould ſurvive. him, to 
to the truſtees J60/., à ſum very inadequate fo Her fortune) 

do pay the intereſt to the wife for Tife, and after her deceaſe to 

4 divide the principal among the children, The wife had a ſon, 

vhs died. an infant; it was beld that this ootenatit'had' not ſe- 

? ee 1 Bro.” Ch. Rep. 112. in ſatir. 1773. 

1 v. . 15 1 * 9 8 99 84 " 
F . -Covenant by joint-tenant to ſell fevers the joint · tenancy in 
equity, though not at law, 3 Ye/; jun. 257. Nov. 1796. Brown 


err (K) Joint-Tenants, 6r Tenants in, Common, by 
. ˙ Worth, Tr Dro 


e hiv perſonal effate to his foi 


| 

| ' 

2 | executors 3 this is a joint bequeſt, and on the death of 
| 

| 


one ſhalt go te the ſurvivors, as well in the caſe of a legacy as f 
grant. 3 F. Vn. 116. Trin. 1731. Willing v. Baine. 
2. Teſtatrix, deviſes two houſes to J. P. and J. H. generally, —_— 
. ic that th rent of ny Fee Houſer Poul „ A. 
„ be EQUALLY SHARED betzueen the ſaid J. P. and J. H.“ the de- 
viſeecs mall take as tenants" in common, and not as je int-tenants: 


5 and J. H. N on the death of J. P., taken poſſe ſſion of the 3 a 
urvivor, and enjoyed them eber fince, moſt ac- he ” id 


count for the rents as far back as the death of J. P., and not ifter he: 


| - 
| to houſes; as 
| en dhe filing of the bill. 1 4. 493. Hi. 1737. Print, Se er 


Heylin. 


- 3-"Joint-tenaney is not favoured in equity, and the word re- ll Sete 
ſpeftively will ſeparate an eſtate, and make it a tenancy 5 com · A by 


| is mon. 2 Ak. 152. Feb. 11740. Heathe v. Heathe. | 18 
. 4. G. E., ſeiſed of a gavelkind eſtate by deed · poll. in confider- | 15 
ation of natural love and affe ction to his wife and children, did 

grant to bis two daugbters, Margaret and Hannah, the renis of ithous! 
lands in L., equally to be divided between them, paying 50. to ons 
the mother during her life, and after her deceaſe to his two N 
daughters to hold to them and their heirs, equally to be divided Ns 2% 
between them: this is a tenancy in common. 3 4k: 731. March 


| rn 1 —7 
N 1751. Nięden v. Vallier.—2 Vef. 25 2. S. C. 8 | , 

| Ee IS Deviſe of reſidue of real — ee eſtate to two perſons, 1 

8 Fr the teſtatrix, by a codicil, revokes every legacy given to one of Wc or 

by: 8 them: held the other took the whole. Amb. 136. Feb. 1752. chüdrer 

5 * Humphrey v. Tayleur. y * «\ 1 by >» * . | of al vu 


6. Deviſe of profits of land in truſt for his Gix younger children, Mp 27 % 
do be diſtributed amongſt them in | joint and «qual proportions/ 


| kin 
Held a tenancy in common, at the Rolls. Amb. 656. Der. 1360 ak 
Ettricke v. Btricke, Berg ee 3 
7. Though the words Hare and ſhare alike, in a will, generally be 2h 


ereate a tenancy in common, they cannot do fo, pg” 1 
$3 9 | ; : : 34 


f | - 9A. 1 
Joint ⸗Cenants and Cenants in Common: 134 
peeſs joint tenancy. 3 Bro. Ch. Rep. 215. Hil, 1791. Arm- | 
ME Git of * over to the children of the teſtator couſins, | 
Bare and ſhare alike, at their ages of 21, is a tenancy in common 3 
and obe dying in the lifetime of teſtator, her ſhare lapſes. * 3 Bro. 

Ch. Rep» za, Age 1791+ Martin v. Nis. 

9. A legacy given to two or more perſons, without words of f 
| ſeverance, makes a joint-tenancy; therefore, where in a will as to | 
a telidue two thirds were given to and amongit the children of 4. 
and B., they took as tenants in common; but the temaining third 
being given to the children of C., they took as joint-tenants. 

4 Bro. Ch. Rep. 15, Fuly 1792. Campbell v. Campbell.-—See alſo 
Morley v. Bird, 3 Ve.. jun. 628. S. P. aud Stexwart v. Bruce, 3 Vg. 


jun, 632. 8. F. e 

+= See Suppl. tit. Deviſe (E. d), ante. 

(L) In what Caſes they ſhall be Joint-tenants or Te- . 
nants in Common. [By Deed, &c.] 

t A B. executed a deed, whereby, in conſideration of natural 

1 love and affection, and for ſettling his real and perſonal 

eſtate on his wife and children after his deceaſe, he gave, granted, 


"Ou. 
: 


1 and confirmed to his two daughters C. and D. (int. al.) the tents 
15 and profits of certain lands during the life of his wife, equally to 
4 ey be divided between them, paying 5/4. per annum to his wife; and 


after her deceaſe, his ſaid two daughters to have the ſame landg«ts 
them and their heirs for ever, equally to be divided between them. 
Lord Hardwicke, after declaring his opinion, that the inſtrument 


Ge operated as a covenant to ſtand ſeiſed, held that the daughters 
pond took by it as tenants in common ; and his lordſhip, after adverting 
4 tu a poſition which had been advanced, and combated, in 
; rib courſe of the argument, that deeds to uſes were to be conſtr 
.. vith leſs ſtritneſs than common law conveyances, obſerved, that 
7 8 although they muſt be conſtrued alike as to words of LIMxrA- 
5 Bye TION, yet he ſaw no harm in'conſtruing the former with greater 
ded ktitude, as to words of regulation or modification of the eſtate, as, 
arch the words © equally to be divided” were. Rigden v. Vallier, 2 Hf. 
508 254—7. 3 Ath. 3751. S. C.— See Marryat v. Tetunley, ſtated in 
ſods, Suppl. tit. Deviſe (E. d), ante. | 
of 2. A. B., by leaſe and releaſe, conveyed lands to truſtees, to the 
wr ule of himſelf and. his wife, for their lives, remainder to their a 
15% children, as A. B. ſhould appoint ; and in default, Sc. to the uſe 
"JE of all and every the children of A. B. and their heirs, equally to be 3 
2 divided hettueen them. A. B. died, leaving children, and without W 
Re: making any appointment. The court of B. R. were of opinion, 
707. toon the authorities of Fiſber v. Wigg, and the anon. caſe id 
rally Ventr. (both ſtated in pl. 33- of the ſection to which this is a ſup- 


plement), that the words. equally to be divided,” in à deed of uſes, 
2 . ; | 2 


93 


— «(1 ) tn what Caſes; and to what 707 


us | Jolnt:Cenants and ken in emen 


us in the preſent caſe, created a tenancy in common. Goodrith 
v. Stoker, 1 Wil. 341. See Cox's note 1 P. Vm. 14. 
3. By deeds of leaſe and releaſe; lands were conveyed to trat. 
tees, * truſt, after the matriage of the releaſor; to permit hid 
to take the profits for 99 years, if he ſhould ſo long live; and 
_ after his deceaſe, in truſt to permit his intended wife to take the 
rofits for her life for her jointure ; and after the deceaſe of the 
ryivor, in truſt to permit the children to take the profits to they 
and their heitt, in ſucli ſhares, Oe. as the ſcitior mould appoint; 
and for want, r. in truſt to permit all and every ſuch child and 
children to take the profits, Gr. 1 them and their beirs for ever] 
but, in cafe there ſhould be no ſuch child, or in caſe ſuch child or 
children ſhould” be all dead without child or children of their bodiet 
living at the deceaſe of the ſurvivor of the huſband und wife, thei 
the truſt for the heirs and aſſigns of the ſettlor. There were ſe- 
veral children of the marriage, and the huſband died without 
making any appointment. It was decreed by Lord Ch. Thurlow; 
in 1783, that the children took by the limitation as joint-tenants, 
rom this decree a petition of appeal was preferred in 1787 ; and; 
on behalf of the appellant, it was argued, that the ultimate diſpo- 
ſition to the ſettlor was inconſiſtent with the idea of a joint-te- 


nancy, fince the heirs of the ſettlor were not to take till a/ the 


children were dead without ifſue ; and therefore the children of 


_ _ chiid who ſhould die in the lifetime of the ſettlor or his wife; 


fhould be let in to take; in order to effectuate which purpoſe; 
the children muſt take as tenants in common, ſince other wiſe the 
farvivors would take in excluſion of ſuch iſſue. And the word 
every” in the limitation was ſtrongly relied upon, as implyin 
feveralty. The object of the r was alle ere 2 
the before · ſtated diſtinction between conveyances at common law; 
and to uſes adverted to. But Lord Thurlsu continued of his 
former opinion ; and did not ſeem inclined to fayour the latitude 
of conſtruction which was contended for in conveyantes to ules, 
Stratton v. Beft, 2 Bro. Cha. Ca. 233. 

4. Settlement of leaſchold eſtates, by articles previous to mat. 
ridge, upon the ſettlor for life, and after his deceaſe to * 2he chil 
«= drin of” the ſettlor, to be begotten on the body of his intended 


Wife. The children were held to take as joint-teuants: Bop? 


v. Maurite, (B) 5 Bro." Parl. Ca. 49. 
e 3) mee. 
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'Foint-Tenants.and Tenants in Common. 74 
Mr. Hargrave, to this paſſage, has ſubjoined the following es, 


; | | 
e There is a ſeeming difficulty in this paſſage. But I conceive 
Lord Cok#'s meaning to be, that though, for ſome purpoſes, the 
eſtate for life of. the joint-tenant having the fee is diſtinct from 
and unmerged in his greater eſtate, yet for granting it is not ſo, 
but both Mats are in that reſpect conſolidated, notwithſtanding 
the eſtate of the other joint-tenant ; and, therefore, that the fee 
cannot, in ſtrictneſs of law, be granted as a remainder e nomine, | 
ind as an intereſt diſtin& from the eſtate for life. This explana- ; 
non is confirmed by a note in Coke wpon Littleton I have, in which 
it is ſtrongly obſerved, that * the two eſtates, viz. for life and in 
# fee, or rather one knatted eſtate, are ſo confounded together 
« in one perſon, that he cannot ſever them and make them dife 
# tin eſtates, for he cannot grant the eſtate for life, reſcrving 
„ to himſelf the fee ſimple, nor can he grant the fee fimple and 
# reſerye the eſtate for life; but be may paſs away all his in- 
« tereſt by feoffment, or he may forfeit all.“ See Bro. Nowy.. . 
Caf. pl. 115. It alſo much agrees with the language of Lord . 
Cole's report of Wiſcot's caſe, eſpecially where he obſerves, that. | 4 
when an eſtate is made to three and the heirs of one, be, who hath _. 
the fee, cannot grant over his remainder, and continue in himſelf an. 
ate for life, for which Lord Coke cites 12 E. 4. 2, b. S:e 3 C. 
61:0. Beſides, if the paſſage here ſhould be underſtood to fgni=. 
y that the joint-tenant, having the fee, could not in any form 
pals away the fee, ſubject to the eſtate of the other joint -· tenant, 
it would not only be contrary to the power of alienation neceſſa- 
nly incident to a fee ſimple, but would be inconfiſtent with Lord 
s own doctrine in a ſubſequent part of his commentary. See 
the caſe of an eſtate to father and ſon and the heirs of the father, 
wf, 367. l. See alſo pf. ſet. 578. Indeed Lord Cabe's poli- 
tion, thus qualified, appears to have a ſtrictneſs in it, which, with. | 
ſme, may perhaps render it queſtionable, However, he ſeems 
juſtified. by the words of the year-book, which he cites as his; 
authority; for they are, that, sf 109 have land ts them and the heirs 


mate if one, he who hath fee cannot grant the everfion jon of his companion to | 
r anther ; but, if aliene, all paſſeth,” 4 * . of ＋ G , 2 . 
en , 4 . : I * * 9 E n 
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fe of WU) Leaſes by ane, In what Caſe they mall bind : 
me other. F 
r vo joint-tenants, esch of them as they are ſeiſed per.my ot, | 
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-—  Foint:-Cenants 
the ſeveral intereſts of ſeveral perſons, though they are the fam 
ig point of duration, Per Lee C. J. 1 Mil. . 


3 
2 
we 


8 


we OO LEE | i . | 


- 


Jr ben eftate is igued in yraſt, and one of the c5/ui que 
| \ 


trufts dies, the truſt furvives for the benefit of the ſurviving 


ceftuf que truf!, againſt the creditors of the deceaſed, in- equity, ag 
well eth, "Rex , Williams, Hil. 1335. Bund. 34% 


* = 4 ada © * | : : ' P f 1 * > - . . 
p 7 | - 1 27 * | - d ; , , \ . p 
4. 5... (0. a) Tenants in Common, Of what. 


1 Ir 2; ſeiled in fee; conveys to truſtees to uſes, to the uſe of 
15 


nis children and their heirs equally to be divided ameng/! them, 
it is a tenaney in common, as well as in a will. Goadtitle v. Stokes, 
„ ede e T 
. Surrender of a copyhold to the uſe of A., B., and C., and 
their heirs equally to be divided betwixt them and their heirs re- 
pectively; held by two judges a tenancy in common, by reaſon 


3 ; ">, 94 t the; 1 OO LEST $55.27 1725 | 
18 14 vin 577. P. a) Ouſter. "What ſhall be faid an Quſter, Ce. 
ide of de. 


\ LI EPR 
1 4 l. 5 


1. Tk phintif and defendant were two tenants in common 


1 of certain cuſtomary lands, to which each of them be- 
eme entitled by deſcent, and was, upon the death of his anceſ- 
: tor, admitted to his undivided moiety ; but the defendant alone 
LZ had received all the gents for. upwards of 26 yegrs. The queſtion 
Vas, Whether the event was barred from recovering by the ſta- 
tute of limitations? It was ſaid, on behalf of the plaintiff, that 
the ſtatute of limitations only runs againſt thoſe who. are out of, 
8 by fon; that coparceners, /joint-tenarſts, and terfants in c 
mon, have a joint poſſeſſion, and the poſſeſſion of one is the poſſel- 
bon of both; that the perception of the profits does not amount. 
to am expulſion; one tenant in common may indeed diſſeiſe an- 
other, but then it mult be done by an actual diffeiſin, and not by 
% 1 hare pereeptiom of the profits only and the ſtatute of limita- 
; "7 a : b & > &.v * 4 4 6 tions 


* 


Ss 


Iain 


N FX8 


ob .  Joint-Tenants,” . | 

tons peyer runs againſt a man, but where he is actually ouſted os 

gifſeiſed. The coutt laid it down, that there muſt be an adverſe 
feſhon, in order to enable the ſtatute of limitations to run 


that there muſt be a diſſeiſin ſtrictiy proved.z that, in this caſe, N ö 


there. was no adverſe poſſeſſion, no keeping the'plaingiff out of 
poſſeſſion : one tenant in common had received the rent, without 
ounting for it to the other; but there was no expulſion, no 
ouſter; and Taylor v. Hard, (ſtated in Suppl. tit. De ante) 
wis referred tu. Judgment was therefore given for the plainti 
Fairclaimv; Shackleton, 5 Burr. 2604. 2 Blac. 690. S. Cf 
2. But where, upon a rule to ſhew cauſe why a new trial ſhould 


not be granted, Lord Mansfield reported, that, from the year. 


1734, one tenaut in common had been in the ſole poſſ-ſſon gf 


the lands, without any claim or demand by any perſon claiming - 


under the other; that no afJual ouffer was proved: but, upon the 
circumſtances, his lordſhip had left it to the jury to ſay, whether there 


vas not ſulficient evidence before them to preſume an aFual ouſter ? 
and, ſuppoſing chere was an actual outer, m'thir caſe, the leſſors of 


the plaintiff were barred by the ſtatute of limitations. The jury 


found, that there was ſufficient evidence to preſume an a&wal ou/ter.. 


After the caſe had been argued, Lord MansrieLD aid © It is very 
{true that I told the jury, they were warranted by the length of 
t time. in this caſe, to preſume an adverſe poſſeſſion and 'oufler by 


* one of the tenants in common of his companion; and I continue. 


{ſtill of the ſame opinion. Some ambiguity ſeems to have ariſen 
« fram the term agcTUAL-OuUSTER, as if it meant ſome act ae -: 
© companicd by real force, and as if à turning out by the ſhoul- 


«ders were neceſſary. But that is not ſoz a man may come in 
ul poſſeſhon, and yet hold oyer adverſely, without 3 


22 | 
Ftitle, It be does, ſuch holding over, under eireumſtances, 


« will be equivalent to an ada auler. For inſtante, lengtk 


of poſſoffion during a particular eftate, as a term of 1000 years, 
tor under 2 leaſe for lives, as long as the lives are in being. 
gives no title. But, if tenant pur auter uie hold over for 20 
« yeary after the death of cgſui que uie, ſuch holding over will, in 


« cjectment, be a complete bar to the remainder man or rever - 
10 


oner; becauſe it was adverſe. to his title. o, in the caſe of 
ten ants in common, the poſſeſſion of one tenant in common, eo 
« nomine, ag tenants in common, can never bat his companion z 
* becauſe ſuch poſſeſſion is not adycrſe to the tight of his com- 
„ penion, but in ſupport of their common title; and by paying 


# him his ſhare, he acknowledges him co-tenant. Nor indeed is 


* a refuſal to pay of it/elf ſufficient, without: denying his title. But 
« it, upon demand by the co-tenant of his moiety, the other de» 


u nies to pay, and demes his title, Taying, he claims. the whole and 
will not pay, and continues in poſſeſſion fach — is ad- 


© yerſe and ouffer enough.“ And Afbhurft J. ſaid, that, with re · 


ſpect to the above ſtated caſe of Fairclaim v. Shackleton, the pre- : 


{ent queſtion was not properly before the court in that caſe. 
jagle queſtion there was, whether the plaiouff was barred few 


WY 


laintiff. 


1 


* * f , 
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2 of limitations ? The poſſeſſion was a poſſeſſion of 26 years; 
t. in that caſe, it was not left to the jury to preſume either au 
adverſe poiicſion or an au offer. That fact, therefore, vn 
not found, and it is not the province of the court, but of the j jury 
to-preſume-faQs. The court was of opinion, that an undiſturbed 
- and-quiet/poſſeſhon' for ſuch a length of time, was a ſufficient 
ground for the jury to preſume an actual offer, and therefore the 
"08 for a new trial was diſcharged. Doe v. Proſſer, Cowp. 217, 


bo nas v. Pe ſtated bk ” 2 0 


yoVia: gra. (7. * Oofter What Wal be aid t to "a an Oufter 
| &c. by the one of the other. 


2 1. Tuner. fx years ſole) and unĩnterrupted poſſeſſion by one 


tenant in common, without any account to or demand 
made, or claim ſet up by bis companion, was held a ſufficient ground 
for the jury to preſume an af7ual oufter of the co- tenant. Fur 
end Taylor v. Prefer, 1 Cowp. 217 
2. One tenant in common wall vot bar the other by the ſtatute 
of limitations, where there is no adverſe pofſcflion. airclaim an 
: tom. of Empſen v. Sbactleran, 5 Burr. 2604. 
3. Confeſſion of leaſe, entry, and ouſter, is ulfelene on an 
je amet, in the caſe of a tenant in common, without proof of 


Ou * re Ban, 3 Burr. 598. 


__ ae $13. 125 a). Alis. ; What lay at 7 Law, or lie 
no for one Joint-tenant, Wc. againſt another, 


1. J HE Aion of cnet given by 4 Ann. c. 16. is now ſeldom 
brought; as the party has in general a more beneficial re- 
meay by action for money had and received, &c. or if the matter 


be of an intricate nature, the practice is to apply to a court of 


equity to compel an account. Mig. Treat. 109. 111. 
2. One tenant in common cannot avow alone for taking cattle 
* Feaſant; but he oyght alſo to make cognizance as bailiff of 

his companion, Cully v, Spearman, 2 H. B.. 386. 

3. Neither can he maintain an aFtion on the caſe in the nature 
of 'waſte againſt: another tenant in common (in poſſeſſion of the 
7 whole having a demiſe of the moiety from the firſt) for cutting 
A down R Martin v, 


TY _ ö 


Joſnt-Tenants, 85 
(2. a) Equity. Caſes in Equity. 
. TRUST of 9 in folnt-ctenancy (hall go tothe ſurvivor 


in equity, as well as at law. Rex v. Williams, Bunb. 242. 


2. Five perſons purchaſed Ve Thiritt level from the com- 
miſſiovers of ſe were, and the purchaſe was to them as joint-tenants 
in fee ; but they coritributed rateably to the purchaſe; which was 
with intent to drain the level: after which ſeveral of them died: 
they were held tenants in common in equity; and though one of 
theſe five undertakers deſcrted the partnerſhip for 30 years, yet 
he was afterwards let in. 3 P. Vm. 159. Mich. 1732. 

v. Craddock. - | | | 
3. If to tenants in common put out money as joint executors, 
it hall not ſurvive, but ſhall go reſpectively to the repreſentatives 
of each. 1 Ath. 467. Feb. 1736. Partridge v. Pazolet. 

4. Teſtstrix deviſes two houſes 1% J. F. and J. H. generally, 
and then ſays, ** my meaning is; that the rents of my two houſes 
u ſhould be equally ſhared between J. P. and J. H.“ the deviſees 
ſhall take as genantr in common and not as joint-tenants; and J. H. 
baving, on the death of J. P., taken poſſeſſion of the two houſes, 
as ſurvivor, and enjoyed them ever ſince, muſt account for the 
rents, as far back as the death of F. P., and not from the filing 
of the bill, 1 Arb. 493. Hil. 1737. Prince v. Helin. 
5. In the caſe of joint-tenants before ſeverance, they muſt all 
agree, or no act can be done; ia this caſe, Mr. Seymour and Mr. 
Bennet, the regiltrars of the prerogative office, not being able to 
agree. upon a perſon to be appointed clerk, the court, ordered 
them to draw lots, who ſhould firſt nomioate a clerk to fill up the 
yacancy. 2 Ath.'q82, Der. 1742. Seymour v. Bennet. 

6. It two perſons advance money upon a mortgage, though the 
conveyance be made to them jointly, it ſhall be a tenancy in com- 
mon. 3 Ath. 734. March 1751, Nigden v. Vallier. 78 

7. A tenant in common in poſſeſſion was ordered to give ſe - 
curity for payment of the proportion of rents to his co-tenant, 
otherwiſe a receiver was to be appointed. 4 Bro. Ch. Rep. 414. 
July 179g. Street v. Anderton.” | | 
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in. ge. (B) Jointreſs reſtrained, or favoured, In what 


See Willmughty v. Willughly, ſtated in Suppl. tit. Ef, 
(. b. 2), ante. | F DEE, 


* 


0:5" oer ths n of his fachen wal bengtkt forBife'of certain 


4 eſtates, with a power to make a jointure, nor exceeding 
4000. per annum, without any deduCtion or abatement for any 
taxes, charger, or impeſitions, impoſed or to be impoſed, parliamen- 
tary or otherwiſe, ſubject, nevertheleſs, to exiſting leafes. A., by 
articles, previous to his marriage with B., covenanted to fettle out 
of theſe eſtates to the yearly value of 3000%., for a jointure, 
over and above all repriſes, purſuant to the aforefaid power. B 
a' ſubſequent ſettlement, reciting the power and the marriage, 4 
appointed lands to B., and covenanted, that they ſhould produce 
22 per annum, clear of all repriſer. B. ſurvived A., and, after 

is death, entered upon the lands, which fell ſhort of producing 
3000. per annum, by a deficiency, communibus annis, of 600!., the 
whole of which ſhe claimed to be made up to her; while, on the 
other hand it was inſiſted, that taxes and impofitions in the power 
meant only fixed and permanent taxes, and not the land-tax, 


Which was fluQtuating and annual. Lord Hardwicke clearly 


thought the land-tax within the power; and conceived that the 
power referred to ſuch taxes and charges as were in being at the 
time of its execution, (i. e. in that court) by the articles; and that 


the Jointreſs ſhould, on the one hand, have the benefit, or, on the 


other, bear the loſs of any ſubſequeat variation. He reprehended 


| the inaccuracy of the articles, in not purſuing the power; but 


thought the generic term reprz/er was there intended to take in 
taxes, charges, or impoſitions, according to the power to which 
they referred. And his lordſhip, after declaring that he con- 
ſidered this as a caſe of articles unexecuted in part, was of opi- 
nion, that B., by virtue of the power, and the articles, was en- 
titled to ſuch a jointure out of the truſt-eſtate, ſubjeQ to the 
power, as, at the time of executing the power, was of the yearly 
value of 3000ʃ., free from all incumbrances, &:.; and alſo from 
all parliamentary taxes or impoſitions of ſuch nature as were in 
being at the time of executing the power; and particularly the 
land-tax then in being. Blandford v. Marlborough, 2 Ath. 542.— 
Tyrconnel v Ancsſier, 2 Fel. 500. 8. E. 4 
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Jointreſs and Jointure, 

2. But; in Londonary v. Wayne, Lord C. Henley was of opinion, 
that, where there is a ſettlement in jointure, the yearly value of 
the lands cannot be fixed with juſtice. till the huſband's death ; 
fnce the wife cannot know the value but by inſpection of 
leaſes, or by information, if the eſtates are in hand, and the rent 
often varies, the landlor1 being frequently obliged to take boons, 
Imb. 427. See Pinnell v. Hallett, ib. 106. ILL Bondy 


H) Bar of Dower. In what Caſes Jointure is a 


- 


| Bar. | | | 
L I Vizard v. Longdale, 5 Ge. 1. Sir F. Jekyll held, that theſe 


words in a bond, © to fecure a ſum of money for her (the 


14Vin. 545. 


wife's) livelihood and maintenance, were no bar of dower. But 


Lord C. King was of opinion that they were a bar, as being within 
the equity of the ſtatute of jointures ; and he therefore reverſed 
Sir F. Fetyll's decree. In Toy v. Tinney, 3 Ath. 8. 


2. J. S. was ſeiſed of copyhold lands belonging to the manor. 


of V., in which there is the following cuſtom, viz- that the firſt 


wife of every tenant ſhould have her free-bench in all the lands 
whereof her huſband was ever ſeiſed during the coverture; the 
2d wife a moiety, and the 3d a third part, fo. long as ſhe kept 


her buſband above ground. J. S., in conſideration of a marriage 


and marriage” portion, covenants with truſtees, that, within two 


months after the marriage, he would ſettle all his lands to the 


ſollo w ing uſes, vis. as to part of the lands, to the uſes of himſelf _ 


and his wife for their lives, reminder to the firſt ſon, "7, in 


tail-malez and, as to the other moiety, to the uſe of himſelf for 


life, remainder to his firſt ſon, &c. with a proviſo, that the lands 


ſo ſettled on the wife ſhould be in licu of her cuſtomary eſtate z 


and one of the points in this caſe was, whether this jainture, not 


being made expreſsly in lieu of her dower, but only ſaid ſo in the 
proviſo, and ſbe being an infant at the time 4 maling the articles, 
and not-a party to them, ſhe ſhould be excluded from claiming 
her free-bench ; and it wis held, that ſhe ſhould- be obliged to 


abide by her jointure, and Fizard. v. Longdale (ſtated ſupra) was 


cited; but the Chancellor reverſed the decree, and confined her 


to her ſettlement» Jordan v. Savage, Mich. 6 G. 2. 3 New Abr. 


226. 


3. By an indenture made previouſly to. the marrizge of Sir 


T. D. with M., afterwards his wife, between the ſaid Sir T. D. 
of the firſt part, the ſaid M. D. of the ſecond part, and A. and 


B. of the third part, it was, amongſt other things, agreed that 
M., in caſe ſhe ſhould ſurvive Sir T. D., ſhould have a clear an- 


mit y of 600. during her life, for her jointure, and in full ſatif- 


face zad bar of all dower or thirds in all lands, &c. whereof 
dir F. D. then was or thereafter ſhould be ſeiſed, &c. and Sir 
7. D. covenanted with A. and B. that his heirs, executors, or 


adminiſtrators ſhould: pay the ſame accordingly. The deed was 
| L 2 eee.rxecuted 


Jointreſs and Jointore; 
executed by Sir T. D. and the ſaid M. D. iu the preſence of and 
atteſted by J. K., the guardian of M. D.; but M. D., who wa 
entitled to a fortune of about 2000/., was then, and at the time of 
the. marriage, an infant under 21. Sir T. D. afterwards died in- 
teſtate, being ſeiſed in fee of a real eſtate of 2600/. per annum. 
A queſtion aroſe, whether MH. D., being thus an infant at the time 
of her marriage, was, by the proviſion under this deed, barred of 
her dower, or not? Lord C. Henley -was of opinion that ſhe 
was not. From this decree there was an appeal to the Houſe 
of Lords; and on behalf of the appellant it was argued, that the 
night of dower did not ariſe from contract, but was given by the 
law, and was exactly the ſame, whether the wife was of full age or 
got 3 and that jointures were given by the ſtat. of 27 H. 8. 6. 10. 
6. (which ſee Rated in pl. 2. of the fect. to which this is a ſup- 
plement,) as a more convenient proviſion, in lieu of dower at the 
- common law; and it did not therefore depend upon the conſent 
of the wife, that the jointure ſhould take away ber right of 
dowcr; but, having the jointure, ſhe never. gained any right of 
dower; that the words of the ſtatute were general, every woman 
married, „ having ſuch. joanture, fhall not claim any dower,” and 
included infants as well as adults; that were i otherwiſe, it 
might be to their diſadvantage, by preventing their marriages ; 
that the preſent. was a good equitable. jointure, The following 
queſtion was then put to the judges, via. Whether a woman 
married under the age of 21 years, having, before ſuch mar- 
E riage, a jointure made to her in bat of her dower, is thereby 
« bound and barred of dower, within ſtat. 27 H. 8. c. 10.2?” The 
judges were divided in their opinion, three ſpeaking in the nega- 
tive, and four in the afbemative, whereupon. the decree of the 
court of Chancery was reverſed ; and it was declared, that M. D. 
was barred of her dower by the deed in queſtion and directions 
were given for ſecuring the jointure annuity, of 600/., with liberty 
for M. D., after Sir T. D.'s heir at law, who was then an infant, 
ſhould, attain 21, to apply to the court of Chancery to have the 
annuity charged upon his real eſtates, Earl of Buckinghamſhire 
v. Drury, 5 Bro, Par. Ca. 570. See Harg. note 6. Co. Litt. 36.6. 
Cray V. Willis, 9 Vin. 249 2. J- pl. 18. Se alſo the following 
caſes, as to the powers of infants to bind their property by cove- 
pant on marriage; Seamer.v. Bingham, 3 Alk. 54. Harvey v. A.- 
ey, ib. 607. Lucy v. Moor, 3 Bro. Par. Ca. 514. Durnford v. 
Lane, 1 Bra. Ca. Ch. 106, Williams, ib. 152, and Slocombs v. 


4. By indenture made; previouſly ta the marriage of A. B. with | 


C D. between M. C. widow, the mother of 4. B., and the ſaid 
A, B. of che ken part, T. V., the father of C. D., of the ſecond 
part, the ſaid C. D. of the third part, and certain truſtees of the fourth 
and fifth parts, for the con ſiderations and for effectuating the pur- 
poſes therein mentioned, H. C. and A. B. conveyed. certain here- 
ditaments ta a truſtee, to the intent that a recovery might bs ſuf- 
ered thereof, which recovery, it was declared, ſhould enure to m 
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Me of M. C. for life, remainder to the uſe of A. B. for life, re- 
miainder to truſtees during, &&c., to preſerve contingent remain- 
ders, remainder, in caſe C. D. ſhould ſurvive A. B., to the uſe of 
C. D., in cafe the marriage ſhould take effect, for her life, as part 
of the jointure and proviſion agreed to be made and ſecured to her 
apor! the treaty of the ſaid marriage, and in lieu, bar, and re- 
wmpence of all dotuer and thirds, Cc. which C. D. might otherwiſe 
claim in any of the lands, &:. of A. B., remainder over. By 
another indeature, dated about fix wecks after the firſt, and alſo 
revious to the marriage, and made between T. P., the uncle of 
A. B. of the firſt part E. P., a truſtee, of the ſecond part, A. B. 
of the third part, and C. D. of the fourth part, recited to be made, 
in order to make ſom» further gro uiſon for C. D., in caſe the mar- 


nige ſhould take effect; it was covenanted and declared, that a 


ſurrender therein Rated to have been made by T. P. to E. P. of 
certain copyhold lands ſhould enure, after the marriage, in truſt 
for T. P. for life, remainder in truſt for A. B. for life, remainder, 
in caſe the marriage ſhould take effect and C. D. ſhould ſurvive 
A. B., in truſt for C. D. for life, in caſe ſhe ſhould ſo long con- 
tinue a widow, remainder over. This laſt deed, however, was 
hor ſaid to be in bar of C. D.'s dower, or to be intended as part 
of ber jointure, except by the expreſſion “ further proviſion. 
C. D., at the time of the marriage which afterwards took effect 
with aſſent of T. W. her father, was an infant of about 17, and 
had a portion of 2000/. A. B. died in the lifetime of C. D. ſeiſed 
of ſome ſmall unſcttled frechold eſtates, and of a copyhold eſtate 
unſettled of about 400“. per annum, to the whole of which, by the 
cuſtom, the widow of a tenant dying ſeiſed was entitled for life 
as her free bench), and alſo of a perſonal eſt te of about 20,000/, 
e freehold eſtate in jointure was about 1co/. per annum, but 
M. C. who had it for her life, was living. The copyhold eſtate in 
jinture was about 3o/. per annum, and T. C., who had it for his 
ife, was dead. Th queſtions were, whether C. D., beiug an in- 
fant at her marriage, was barred of her dower and free bench by 
theſe ſettlements, or not; and, if not, whether ſhe ſhould have 
both jointure and dower, or be put to her election? Sir R. P. 


Arden at the Rolls, conceived thy ſettlement made by the ſecond 


deed to be the other proviſion alluded to by the firſt. He then 


proceeded to conſider, whether, by virtue of theſe two deeds, the 


vife was barred of dower. He was clearly of opinion, from the 
caſes which he cited, that a contract entered into by an iafant, 
though with the conſent of her guardians, did not bind her when 
(ne came of age, He conceived that if, in the caſe of Drury v. 
Drury, or Buclingbamſbire v. Drury (already ſtated) the proviſion 
had not been competent, it would not have bound her; and he 
eren doubted, whether, if a jointure at law was eluſory, as if 1s. 
1year or ſome ſuch thing was ſettled upon a woman, it would bind 
ber; though on this he gave no ' poſitive opinion. He aſked 
whether it was fair to infer that, becauſe that caſe had determined 
that a good competent ne, 


3 jointure 


which was equally beneficial as a 


149 
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JIoꝗinture at law, was a good equitable jointure, a court of 
would compel an infant to accept a jointure which was not equi. 
valent. He thought the proviſion in the preſent caſe was incom. 
petent and unjuſt, and therefore was not to be ſupported by the 
court, And his Honor decreed, that the widow was not bound 
by the two ſettlements, but ſhould have her election. Carutherg 
v. Caruthers. At the Rolls, MS. Rep. < * ** | 
. 
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e) Journeys Accounts, What it is, and Pro- 
| | | ceedings. 
1. TUE learning on this ſabje is now of little uſe, it being 
I ® cuſtomary to enter a judgment, that the writ be quaſhed, 
wy and then to ſue out another. | 7 
2. And by ſtat. 8 & 9 Will. 3. c. 11. / 7, the death of one 
Plaintiff or defendant, where there is another ſurviving, ſhall not 
abate the ſuit. The death to be ſuggeſted on the roll. And by 
s dea'h of the party, after interlocutory judgment, ſhall not 
abate the ſuit. | | | 
3. If a plaint be lævied in an inferior court within the fix years 
and then it is r moved into the king's bench by habeas corpus, and 
* + _ theplaintiff declares here de nowo, and the defendant pleads the 
ſtatute of limitations, the plaintiff may reply, and ſhew the plain- 
tiff in the inferior court, and that will be ſufficient to avoid the 
ſtatute. 1 Lord Raym. 553. 2 Stra. 719. 2 Lord Raym. 142). 


| «Do Go. ©; 5 | 
ISS 4. If a new aQion be brought within half a year, after the 
abate ment of the former, it would be ſufficient to avoid the 
5 ſtatute. 2 Cowp. 738, 40. | | 
k Ireland. 


. 1 


ee. (A) How far. bound by Engliſh Statutes. 


EO. 3. c. 53. was made to repeal the 6 G. 1. by whick- 
| the dependency of Ireland was aſſerted and declared. 
- 2: 23 G. 3. c. 28., the rip ht claimed by the people of Ireland 


to be bound only by laws enacted by his majeſty and the parlis- 


1 


Jreland. | 
ment of that kingdom, in all caſes whatever, and to have all 


tions and ſuits at law or in equity inſtituted in that kingdom 


decided in the courts there finally and without appeal, is declared 
to be eſtabliſhed and aſcertained for ever. B 
3. By 40 G. 3. c. 67. the kingdoms of Great Britain and -Ire- 
are united into one kingdom by the name of the United 
Kingdom of Great Britain and Ireland. © | 


Judgment. 


{D). In what Caſes, after a Verdict, Judgment ſhall vi 525, 
not be given upon the Verdict, but upon the De- 


claration, Plea, or other Part of the Record. 


WHERE the plea confeſſes the action, and does not ſufficiently | 


avoid it, judgment ſhall be given on the confeſhon, with- 
out regard to a verdĩct. Broome v. Rice, 2 Stra. 873, 
UN T * R » 4 4 


(F) Releaſe. What collateral AQ will binder a: uvw. gr. 


* 
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£6.) (pH 


Judgment, viz. Releaſe to one of the Defendants, —— 


I, A Remittit damna of ſo much is a releaſe for ſo much, and is 


like acknowledgment of ſatisfaction, and there need be 


no judgment quod eat fine die as to that part. Eyre v. Mount. 
H. 9 G. 2. J. R. H. 207. | ; 
2. If two are jointly and ſeverally bound, a releaſe to one diſ- 
charges the other, 1 Lord Raym. 69 1. | 
3- Where the ſum demanded depends upon a deed or other in- 


ſtrument, and on nothing extrinfc, as in debt or covenant to pay 
20/., there can be no remittitur, for the variance which is made is 


inconſiſtent with the deed or inſtrument upon which the duty de- 


manded depends; otherwiſe, where it may be more or leſs by 


matter extrinſic ; as in debt for rent, if more be demanded than is 
due, the overplus may be releaſed ; for the variance is not inc 
ent with the deed, and as the plaintiff is to recover on the trial only 


what appears in evidence to be due, ſo on demurrer he is to have 


judgment for no more than he onght to recover, and may remit 
the reſt, Incledew V. Cripps, 2 Salk. 659. 7 Mod. 87. 8. C. 
a Lord Raym. 8 14. x 


*. + w.@% 
= 


F3 


L4 
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a - — Tupgment, 


e (G) Where a Releaſe, or Nolle Proſequi of Part of 
7 e Thing will be a Releaſe of alt, HAS 


one, and it ſhalt not releaſe. the other. 1 WH. go. 
=p 2. It ſeems that in an gſumpſit, or other action upon contract, 
F 2 db gainſt 'ſeveral defendants, the plaintiff cannot enter a nolle pro, 
| fequi as to one, unleſs it be for ſome matter operating in his per. 
ſonal diſcharge, without releafing the others. 1 Vi. go. 
a 3: It ſ-ems clear that when 55 action founded upon a tort, 
uc 


like, is brought againſt ſeveral defendants, though 1. all join in 
the ſame plea, and be found jointly guilty, yet the plaintiff may 
after verdict enter a nale preſegui as to ſome of them, and take hig 
Ia ꝗoĩdgment againſt the reſt. 25 v. Leiber, 1 Lord Raym. 59). 
Dale v. Eyre, 1 Wilf. 300606. | $47 Wh 
(.) Aided by Releaſe of Damages, or what elſa 
ae | would make Error. 


1. WY HERE in an action againſt ſeveral defendants the jury by 
FY miſtake have aſſeſſed ſeveral damages, the plaintiff may 
cure it by entering a nolle proſequi as to one of the defendants and 
taking judgment agaivſt the others; or he may enter a remtitur 
as to the leſſer damages; or even without entering a remittitur, he 
way take judement againſt all the detcndants for the greater 
damages. 1 Wi. 30. 5k | 
2. Where the jury give greater damages than the plaintiff haz 
declared for, it may be cured by entering a remittitur of the ſur- 
plus, before judgment. 2 Stra. 1110. 2 Tidd's Prac, 798, 
3. Where the duty to be recovered is. certain aud entire, upon 
the face of the contract, or ſpecialty, a demand of more than is due 
is bad, and cannot be aided by the entry of a remittitur ;, but 
; Where the duty ig compoſed of ſc vera] parcels, a demand of more 
, 4 is due may be aided by a remittitur of the overplus, for the 


1 


mand. Iucladetu v. Critpu, 2 Lord Rum. B15, 
1e. 602. (N) When a Plea is good for Part, and 1 for other 
Paarl, how. Later hall be given. 


1. FF two or more join in a defence which is a ſufficient juſtifi- 

I cation for one, but no juſtification for the others, the plea is 
bad as to all; for the court cannot ſever it, and ſay that one is 
guilty, and the other not, when they all put themſelves upon the 


ame terms. - Philips v. Biron, 1 Sera. geog. 


1 


-” 


. IN treſpaſs againſt ſeveral, a olle proſequi may be entered zz to 


as aſſault and battery, falſe impriſonment, trover, and the 


plaintiff mult recover according o the proof, and, not to the dex, 


2. Treſpeſi 


| Judgment, . 153 
2. Treſpaſs and falſe impriſonment againſt five defendants. 
They all join in a plea of not guilty as to all but eight days im- 
priſonment, which they juſtify under proceſs from the unixerſity 

of Oxford ; but this proceſs being no juſtification to ſome of the 
defendants, though it might be as to the others, judgment was 

jyen againſt all the defendants. Smith v. Bouchier, 2 Stra. 

3. In treſpaſs and falſe impriſonment againſt the plaintiff mag. 0 

action and the officer, they jointly juſtified under a proceſs from 

the court at Welch Pool, returnable at the next court, And it not 
being ſhewn that any return” was made, the court held that the 

officer was a treſpaſſer ab initio, and that the plaintiff, by joining 

with him in the plea, is equally affected by the defeck of it, 

And ti erefore there was judgment againſt them both. Middle- 


tan v. Prics, 2 Stra. 1184. 


(0, 2) Judgment agaiꝝſ whom, when two are ſued 1. 60g, 
aan one acquitted. 
HERE is a difference between an action of conſpiracy 
againſt two perſons, and an action upon the caſe founded 
on a wrong done by two perſons ; in the firſt, if one be found not 
guilty, the judgment muſt be arreſted, but not if one he found not 
guilty in the latter caſe, - Subley v. Mott, 1 Wilf. 210. 


* 


——— — 


Replication to a plea in abatement, traverſmg any of the 
facts in the plea, muſt pray, a judgment in chief. Bonner 


( Q) 1 what Aﬀions, Judgment being given ſhall :4vin. 608. 
be a Bar of others. (Actions of another Sort.) | 


h AN account ſtated is no plea in bar to a demand of a debt of 
the ſame nature. Roages v. 2 1 Burr. 9. | 

2. A note of hand cannot be pleaded in bar to an action 

upon 8 though a bond may, but not one bond to 
er. 0 4 

3. A ſuperſedeas obtained after judgment cannot be pleadedin bar 
to an action on ſuch — Topping v. Ryan, I Term Rep, 
973. | N 3 E 

4. If a ſervant, ſeduced from his maſter, has paid the penalty 
ſtipulated by hig articles for leaving him, this is a bar to an action 
againſt the perſon ſeducing him. Aird v. Randall, 3 Burr. 1345. 

5. A judgment for a defendant on one perſonal. action, is a 
good bar to another perſonal action for the ſame cauſe. But the 


aſe of aQtion.muſh, be ſpecially, ated to be the, lame. e 


154 Judgment. 
on a bond of the bankrupt's on the gth March, and ſued out 2 


writ of f. fa. thereon, under which the ſheriff levied the money; 
on the 9th April the commiſſion was ſued out, and in Michaelmag 


term following the aſſignees brought trover for the goods ſo taken 


under the execution, and had a verdict againſt gbem. They af. 
terwards brought aſſumpſit for the money ariſing from the ſale of 
the ſame goods, the defendant having pleaded the former recovery 
in trover, it was held ill, for want of the averment to ſu 
port the plea, viz. That the queſtion cr cauſe of action was the ſan, 
Aft 


erwards the parties going to trial on othet iſſues, the ſpecial 


matter further found was, that the bankrupt had committed an act 
of bankrupty before the yth March, via. in the February preceding, 


but the court held clearly that the aſſignees having failed in the 


action of trover, could not recover in afſumpfit for the price of the 

____ fame 8. And the teſt when one action ſhall be a bar to an- 

other is, when the ſame evidence is required in both actions, as 

was the caſe in this: Hiteben v. Campbell, 2 Bl. Rep. 827. 
SEEN ( 


by different Perſons. 


ws A for money-had and received by the defendant for the uſe of 
the I ff. —— v. Campbell, 3 Wilſ. 240. 8 5 


24 in. 612. (T) In what Caſes one or ſeveral Judgments ſhall be 
given; and what ſhall be ſaid one and what ſeve- 


ral Judgments. 


© Ts WIRE the count was of a joint treſpaſs, and the jury 
24 found the defendants guilty of a joint treſpaſs, and yet 
| ſevered the damages: the court were of opinion that in ſuch caſe 
the damages could not be ſevered. And the judgment was there- 
fore reverſed. Hull v. Goodchild, 5 Burr. 2791, By 
2. One fine cannot be aſſeſſed on the admiſſion to ſeveral copy- 
hold tenements. If any count in the declaration ſtate one fine, 
although the other ſtate ſeveral, and there are entire damages, and 


. 5) Revived by Scire Facias. 
I. IN Sehne v. Fly, 2 Bl. Rep. 995.” on a judgment of above 
Re #4 1 3 al, and in Bagnall y. 875 "oe 140. on 2 
judgment of ten yeats old, the court of C. B. gave leave to ſue 


24 Vin. 62 1. 12 


the defendant, being a creditor to a bankrupt, had ſigned judgment 


14 in. 610. (Q. 4) Judgment or Recovery in one Addion, where 
2 Bar in another, being brought by the ſame or 


Judgment for the defendant in trover is no bar to an action 


judgment for the plaintiff, it is error. Grant v. Afile, 2 Dougl. 722. 


a” 


cutor” 
tion © 
not bt 
tbe? 


jon 


Judgment, 


t a Kl. a.; but execution only to ifſue on a return of ſcire fec 
dei of perſonal ſervi« Sk the defendant, fe * 

2. If an executor bring a ſire facias on a judgment or recog- 
nizance, and obtain judgment quod habeat executionem, and die in- 
teſlate, the admĩniſtrator de bonis non mult bring a ſcire facias on 
the original judgment, and cannot proceed upon the judgment on 
the ſcire fuciar. Semble Ld. Raym. 1049. 

3. If the plaintiff in an action after judgment and a writ of 


error allowed, become bankrupt, his aſſiguees cannot ſue out a 


„ fa. in their own names to compel an aſſignment of errors till 
ſome judgment be given, and then it muſt be done immediately 
after ſuch judgment; but they ſhould go on with the writ of 
error in the hankrupt's name till judgment. 1 T. R. 453, Vide 
3 T. R. 437- | wo $47 

4. The huſband cannot have execution for the coſts on a plea 
of cover ture found for the defendant, without a {aire facias. 


2 Dougl. O3 7. 


5, A ſeire facias on a judgment muſt purſue the terms of the 


judgment. And therefore Where an executor pleads plene admi- 
ni/travit, and the plaintiff does not take iſſue on it, but takes judg- 


ment of aſſets guands acciderint, the ſcire faciat on that judgment 


muſt pray execution of ſuch aſſets only as have come to the exe- 


cutor's hands fince the former judgment; and if it prays execu+ 


tion of aſſets generally, without confining it to that time, it can» 
not be ſupported. Mare v. Quin, GF. An. | | 
6. The year muſt be computed from the day of ſigning judg- 
ment. Sympſen v. Gray, Barnes, 197- NS 

7. And it is to be reckoned by calendar months, and not by 
terms. Wipter v. Lightboung, 1 Stra. 301. | 

8. If the plaintiff has been prevented from ſuing out execution 
within the year, by the defendant's obtaining an injunction out 


of Chancery, he may ſue out execution afterwards without a ſcire 


faciar. Michel v. Cue, 2 Burr. 660. | 


9. The ſcire faciat muſt be-ſued out of the fame court where 

the judgment was given, if the record remains there, Com. Dig. 

tit. Pleader (3 L. 3): | | | 
10. If the judgment be of more than fuenty years ſtanding, 
there muſt be a rule to ſhew cauſe, ſupported by an affidavit that 


the judgment is unſatisfied. Blakely v. Vincent, T. 35 G. 3. Wa- 
ters v. Hales, E. 37 G. 3. cited Tidd's Prac. 404. | 


11, In debt on bond, conditioned for the payment of money by 


inſtalments, where the proceedings are ſtayed on payment of one 


or, more inſtalments, judgment is entered as a ſecurity for the te- 
mainder, with a ſtay of execution till they become due; and in 
ſuch caſe there ſeems to be no neceſſity for a ſcire ee if exe . 


cution be taken within a year after each default. Darby v. Wile 
tins, 2 Stra. 957, 8. P. 2 Bl. Rep. 706. ID ; 

12. It has been holden that no ſpecial execution can be taken 
out on a general. judgment aęꝑainſt à defendant, before his diſ- 
charge under. an inſolvent act, without? fuſt ſuing out a ſcire facias. 
Burton v. Mardin, 1 Term Rep. 80. | | | 


- 


. 


Ig 


13. Where 


5 ' 


OED Judgment. | 
13. Where a new perſon, who was not a party to 2 judgment, 
derives a benefit by, or becomes chargeable to the execution, there 

mult be a ſcire facias to make him a party to the judgment. P.. 

nayer v. Brace, 1 Ld. Raym. 245. | fx 
14. Where there are two or more plaintiffs or defendants in x 

erſonal action, and ove or more of them die after judgment, exe. 

"cution by.. fs. or ca. fa. may be had for or againſt the ſurvivort, 
without a fcire facias. Penoger v. Brace, 1 Ld. Rahm. 215. 

15. If a verdict be found on a plea of coverture, for the wife, 
who has been ſucd as a feme ſole, it has been determined that it 
is irregular to ſue out execution for the coſts in the name of huf. 
band and wife without a ſcire facias: but the wife may take out 
; | execution in her own name, becauſe the plaintiff having declared 
againſt her as ſole is concluded from denying it, Hoolley v. Rainer, 

; 2 Dougl. 637- 5-244 Fart 
Ee 16. Where the defendant dies after interlocutory, and before 

final judgment, the plaintiff muſt ſue out two writs of oe faciar 
| to entitle himſelf to take out execution z one before final jug. 
ment to make the executors or adminiſtrators parties to the re» 
cord, the other after final judgment to give them an opportunity 
of pleading the want of aftets, or any other matter that an exe» 
cutor may plead in his defence to a ſcire facins brought upon a final 
judgmerit againſt his teftator z for it would be unreaſonable that 
the executors. or adminiſtrators ſhould be in a worſe ſituation, 
where their teſtator or inteſtate died before final judgment than 
they would have been in if he had died after. Tomking v. Grate 
tan, Say. Rep. 266. | Vol | 

1. If an executor; brings a ſcire ſacias on a judgment, and has 
judgment quod habeat executionem, and dies inteſtate, the admi- 
niſtrator de bones non mult bring a ſcire faciar upon the original 
judgment, and cannot proceed upon the judgment in the ſcire fas 
cia. Treviban v. Lawrence, 2, Ld. Raym. 1049. 1 

18. A ſeire facias to revive. à judgment entered on a bond ſe. 
curing an annuity granted before ſtat. 17 G. 3. c. 26. f 2. com- 
manding that no ation ſhall be brought on any judgment already 

entered, (unleſs certain requiſites were complied with) is an ac - 

tiom within that clauſe. Fenner v. Evans, 1 T. R. 269. 

109, A ſcire facias to revive a former judgment is fo far a con- 
tinuation of the ſame action, that if the plaintiff's teſtator had 
agreed not to bring a writ of error in that former action, ſuch 
agreement ſhall. bind his. executors upon the ſcire facias being 
brought againſt them. Executcrs of Wright v. Nutt, 1 T. R. 388, 


456 


14 Vin. 62 7. | (* When to be ſigned and entered. 


1. N debt for a penalty for non - performance of covenants, judg- 

ment an. demurter* may be entered up for the penalty, in 

like manner as before. the ſtat. 8 & 9g V. 3. c. 11. 3 but then it 

can ſtand only as ſecurity for the damages ſuſtaineu. Gcodtuin v. 
Crowle, 1 Cowp. 357. bg eh Win 

a | 2. Plaintiff 


Judgment. 


jw Plaintiff is not obliged to proceed to final judgment next 
term after trial, therefore if verdict in Hil. vac. defendant ren - 


ders himſelf iv Zofter, and plaintiff might have final judgment; 
hut does not ſign it till Trinity, and in Michaelmras charges defendant 
n execution, it is well, and defendant is not entitled to K-89; 46 
Pierce v. — H.,246.2. 1 Wil. 297. 

he court will give leave in the firſt inſtance to enter up 
jadement on a verdict reduced by an award. Higg foe v. Ne/bites 

1 Bof. & Pull. 97. 

4- The court will not order plaintiff 's attorney to bring in and 

enter up judgment on the motion of a ſtranger, though in order 
that it may be uſed as evidence on a penal ſtatute. Hudſon v. 
Smith, M. 11 G. 2. Andr. 22. 
6, If plaintiff in an action for arrears, dies before judgment on 
a ſpecial verdi, judgment may be entered as of the term in 
which, the poles was returnable. Tre v. Wincheſter, 
1 Burr. 219. ; 

6. Where defendant dies pending time of argument or con- 
fderation of the court, A entered nunc pro fr. Aſtley v. 
Reynolds, 2 Stra. 918. 

5. If defendant in error dies pending evil adviſer vult, the 
court will give leave to enter judgment . . Cumber v. 
Wane, 1 Stra. 426. 

8. The court will not give leave to en eee of 20 
years ſtanding nunc pro func. Flower v. E. Bolingbroke, 1 Stra. 639% 

9. If defendant dies after judgment pronounced for him, the 
4 will give leave to enter it up as of that term, though the 
Wer fix or ſeven terms after. Nerwich v. Berry, 4 Burr. 
22 

_ if an e e eee eee ee plain» 
16's ſuing out the writ and a judgmeut quando acciderit, upon 
Nene adminiſlruvit pleaded, the court. will permit the plaintiff, in 
bis ſcire factas, to amend. his judgment as to the time, when he 
could at the ſooneſt have entered it up, unleſs the-defendant. can 
ſhew, that in point of fact ſome injuſtice will be done by it in e 
* caſe. Mara v. Bruin; 6 T. R. 1. 

1. By rule of C. B., E. 12 G. 2., it is ordered, that oflenchs 
br day of the then next term, all pofeas and inquibitions, on 
which final judgments are ſigned, ſhail- be left with the protho- 
ꝛotaries, in order that the judgment may OPENS 


Barnes, 259. 

12. By rule of B. R. and C. P. Hil. 35G. 3 it is ordered that 
aſter the firſt day of the next term no judgment ſhall be ſigned 
lar. non-payment of iſſue-raoney; but that it ſhall remain to be 
ned as part of che coits in the:couſe. 67. * 218. 2 H. Bk 
22 2 

The court will not allow a. plaintiff. cg judgment, bes 
Ke. the defendant refuſes to pay ſor half the paper-books. de» 


c Rau- 8 


dew v. Bagſbaw, 1 By. — 64 


— 


| 14- Plain 


869. bers — 7 16. 20. 


0 = Judgment. 

u - Plaintiff cannot ſignu judgment for the defendant's refuldg 

— 4d. for the warrant of attorney when the copy of the des 
n is delivered to him. O Neale v. Price, 4 T. R. 370. 

15. Where either party dies after verdict in vacation, judgment 


| may be entered at common law in that vacation, as of the pre. 


ceding term. Barnes, 266. 1 Ld: Raym. 695. 2 Bid. 766. 849. 
In ſuch caſe, the roll ought to be 
in and before the efſoign day of the ſabſequent term, 
16. 8o where either party dies after verdict, judgment may, 
under 7 Car. 2. c. 8., be entered ſo as to ſupport the proceedings 
at any time within two terms after the verdict. And at common 
law, if either party dies after ſpecial verdict, and pending the 
time for argument, &c. thereon, or on demurrer, motion in arreſt 
of judgment, or for a new trial, judgment may be entered after 
the death, as of the term in which the poffea was returnable, or in 
which judgment would otherwiſe have been ſigned nunc pro tunc, 
Tidd"s Prac. 840. 842. 853. 

17. Plaintiff cannot fign judgment for want of a plea without 


_ demanding one; though — defendant has not taken the decla« 
ration out of the office. 


White v. Dent, 1 Be. & Pull. 341. 
18. If defendant's attorney has undertaken to appear, judg - 
ment may be ſigned though appearance is not actually entered. 


Barnes, 238. 


19. If declaration is left in the office before appearance or no- 
tice, then appearance, and then notice in another term, and judg- 
ment figned next term, it is good; for the eee is only ol 
delivered from the notice. Barnes, 242. 

20. If defendant has time, on terms of ati iſſuably, ond 
puts in a ſham demurrer, judgment may be ſigned ; but not if it 
is a fair demurrer. ' Gray v. A/bton, 3 Burr. 1788. 

21. If defendant, when under an order to plead iſſuably, puts: 
in a plea, which, though informal, goes to the ſubſtance of the 
action. the plaintiff cannot fign judgment as for want of a plea. 
Thellujon v. Smith, 5 T. R. 132. 

22. Judgment was ſigned on the 2d of November, plaintif filed 


common bail on the 3d, and a rule was granted to ſhew cauſe, 


why the judgment ſhould not be ſet aſide for irregularity. I be 
rule was, however, diſcharged upon its being ſtated by the Maſter 
to be the conſtant practice to ſign judgments on the ad of Novem- 

ber before the efloign-day, in all caſes where common bail is 
oe grey the 2d . K the e November. „i v. Moore, 

65 

? 23. In B. R. judgment may be * for want of a. plea at 
any time after twenty-four hours from the dme of the plea de- 
manded. Dyche v. Burgoyne, 1 T. R. 454. 

24. And this is the rule, whether the time for pleading be or 
be not expired when ſuch ds Rowles v. Eqwards 
4 T. R. 118. 

25. Where the ddelaration, filed i in e ode befire defendant's 


be 9.7m was endorſed, —_ conditionally, and 8 after 
15 '. "WR 
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Judgment. 
wards fig 1 the court held it. irregular, though 
the notice ſerved on the defendant was of a declaration generally, 
Cart v. Jacguet, 8 T. R. 77. 

26. If proceſs is returnable 15th November, - declaration, wh 
notice to plead in eight days, left in the office 24th November, and 
defendant does not plead nor file common bail, and plaintiff files 
common bail, and ſigns judgment after, it is well. He might 


have ſigned it immediately atter the eight days. Shadwell v. Au- 


bell, 2 Burr. $5* 


27. No . having been had for above a year, the 


plaintiff, two days before Hilary Term, gave notice of his inten- 
tion to proceed. Two days after the term he ſerved a rule to 
plead, and the ſame vacation judgment was ſigned for want of 2 
plea, which was held regular. Milbourne v. Nixon, 2 T. R. 40. . 

28, If defendant do not rejoin, the plaintiff may ſtrike out 
the proious pleadings and enter judgment as for want of a plea. 
0 v. 328 5 T. R. 152. 

Aion of ache on bond, the defendant pleaded ſolvit 
ad ; i Ly entered it in the general-ifſue book; the plaintiff was. 
thereby enabled to 6gn judgment as for want of a _—_ it, being 
conſidered as a waiver of the imparlance to which the defendant 
was entilled. Lockhart v. Mackreth, 5 T. R. 661, 

30. If declaration is left in the office de bene ef and notice, 
given, defendant muſt take it out and pay it, or plaintiff may re- 
fuſe plea and fign judgment. Keeling v. Newton, 1 Wilf. 173. 

31. Judgment cannot be ſigned till ſummons for time is diſ- 


charged, though defendant's SAR ek did not attend. Barnes, 


9 25 
2 On order for two days time, judgment cannot. be Ggned 
all third day in the afternoon. Barnes, 206. 

33- Though. a rule to plead expire on a dies non the defendant 
is bound to plead on or before that day, and if he do not, judg- 
ment may be ſigned. againſt him on the next * Meſure v. 
Britton, 2 H. Bl. 616. 

34. On a, rule to plead, &c. in four days, if the defendant de- 
lay till the morning of the 5th day, the plaintiff may ſign nk 
ment. Haſelar v. Anſell, 1 Dougl, 197. 

35. On a rule to plead, reply, &c. in four days, if the party 
on, whom the rule is made delay complying with it till the morn- 


ing of the 5th day, the adverſe party may refuſc to receive it, and 


kgo judgment. 1 N nk 195 Fa 


. a) Arrelt of judgment, or what; bow; when, 


JUDGMENT after verdict ſhall not he 3 ſor an Wen 
jection that would have been good on demurrer. 


debt S ſecurity-bond of a bailiff of G. hundred, conditioned if he 
duly executes his office within that hundred, and executes all 
Varrauts directed to him, and males due returns, 8 * 


Thus, in 


14 Vin. 627. 


. : 


. oy 


. n, that deſendant had not duly executed 

2 warrailt dtrecteck to hint; rejoinder, he had: verdict again 

him: he ſhall not arreſt judgment, becaufe it is not alleged, that 

| the watfant wes uche to him as bailiff of G. hundred. Wim 
JT 

2. Per Curiam. After Judgrnetit on demutrer, defendant ſhalt 

not cbme to arreft ſadyment on the tetorn of the inquiry, for an 


Secus, in cafe of judgment by default, or it the fault ariſcs on 

. writ of inquiry, or verdict. Edwards v. Blunt, 1 Sten. 42 Ke 

3. Iris now ſettled, Rs otherwiſe formetly ) that judy. 
ment cannot be arreſted fot avrrigfc of ſoreign matter, not appear. 

ing on the face of the record, but the Court are to judge upon 
the record itſelf, that their ſucceſſors may know the grounds df 
their judgment. 1 Ld. Rahm. 232. 4 Burr. 2187. 

I. At common law, Where avy' thing is omitted in the declats. 
tion, though it be matter of ſubſtarice, if it be ſuch dthat, with: 
out proving it at the trial, the plaintiff could not have had à ver- 
dict, and there be a verdict for the pfaintiff, fuch omiſſion ſhall 
wot atreſt the judgment. 1 T. R. 14. 3 Bid. 147. 7 Bid. 518, 

F. This rule is, however, to be underſtood with ſome limita- 
tion, for it * to de, that where the plaintiff has ſtated hit 
title or ground of action defeCtively or 'indccurately, it is 4 fair 
prefumption, after verdict, that they were proved ; but that where 
the'plaintiff totally omits to Rate his title or cauſe of aQion, it 
need not be proved at the trial, and therefore there is no room 
for ſuch pteſumption. 2 Dougl. 619. ate ig, nnd e 
6. After verdi& the Court will do what they can to help the 
declaration, but not after judgment by default: ſo, if plaintiff has 
not averred performance or readineſs to perform what was to be 
_— on — 2 jadgment ſhafl be arreſted. Collint v. Gill, 
2 ff 00. iS Yi . | +7 „ 
© 7. Sunday'is riot eſteemed one of the four days within which 
| arreſt of judgment ſhall be moved for. 4 Bury. 2130. ' 2 Dough, 
& 288 Motion in arteſt of judgment on the crown fide may be 
made at any time before ſentence pronouticed. 2 Burr. 799. 
9. Motion in arreſt of judgment maſt be on the appearance 
day of the return of Bab. cor. fur. Barnes, 445. | 

180. I it is to be moved the laſt day of term, there maſt be no- 
tice given. Barnes, 247. 8 "yy [ado 

11. Defendant in an indictment may move in arreſt of judg- 

. Faent- any time: before judgment ſigned. Rex v. Hays, 2 Stra. 843. 
h a new trial has been previouſly moved for: 

v. Whitehead, 2 Dougl. 745. 3 

N there is a 2 x one” count; ant 2 verdict fot 
plaintiff on the other, judgment cannot be arrefted' till the de- 
murter is determined, for till then the procer dings ate not com- 

'*_ _ — - Pete, Gwudright vi Hawn, Andr, 282. | ts 

WE 8 ; . F 13. The 


Exception that might have been taken on arguing the de mutter. 


WET een 3 
1 The court will not arreſt the judgment in an gion for EL Led 
ed 9 1 in one count, though ſome of them de not actionable. 
arhft $xcus, where there are two counts, and a general verdict is given 


for the plaintiff, Lloyd v. Morris, - Willes, 443. 
4. If ſome counts in a declaration are good, and fome bad, 


"NY * general damages are given, the court will arreſt the ju E | 
1 = in toto, 74 will not award 4 8 Hoy V. 
6T. R. 691. 
irrer. 
- A. re declared on a promi note aga inſt B., monde 
en 1 . de A., by him indorſed to B., oo by 1 binn again indorſed | | 
405 . 2 having obtained à verdict, the judg ment was arreſted —_— 
dg: on the ground of 3 circuity of action. Bi v. Hoywod, 


bear- 4 7. K. 470. 
15 of 16. Where in an action of um gfie on a bill of exchange with 
x the uſual money counts, the de — pleads nil debet to the count 
hath. on. the bill, but does not plead at all fo the other counts, after 

eth. yerdict for the plaintiff the defendant ſhall” not take advantage of 
* * own * in arreſt ol e Harvey 1 3 


tita- D a. 2) Set aſide, for aku and how. 2 14 Vn. bra, 
in ſigoiog it. Want of or Inſufficiency in a Plea. 


UDGMENT may be ſigned for want of a plea at 

iba 1 24 2 from the time of the Nen 2. a Ge. | 
» 1 454. 

tha 2. But plaintif cannot ſign ;ndgchent for want of a plea till the ; 

ha WH e2pication of 24 hours after demand of plea, whether the titme for 

10 de pleading be or be not expired when ſuch demand is made. 

Rowles v. Edwards, 4 T. R. 118. 

3. If defendant, being under an order to plead iſſuably, plead 
ich ſereral pleas, one of which is not iſſuable, the plaintiff may ſigu 
g julgment as for want of 4 plea, though the others be iſſuable 
| pleas z for the plea which was pleaded in diſobedience tothe order 
iy be "itiated all the others. Waterfall v. Glode, 3 T. R. 305 

4. Where a defendant, when under an pd oy to Bled idobly, 
put in a plea, though informal, which went to the ſubſtance 
the action, the court 2 plaintif could not gn judgy - 
260 ment as for want of a plea Uufon v. Smith, 5 T. R. 18g. 
I the defendant ſuffer plaintiff to file common bail for him 
judg under the Ep the latter may, upon the expiration of the rule 
843 9 gn judgment 1 ei eee 
plea, Pall v. Rondle, 8 T. R. 465. 8 18 
6 Aliter where the defendant enters an appearance, „% NES 
fs n Ve x, . WM 
e 1 | _— 
com. 2 Not nu pleaded ee an, aQion of Jebi on a penal ſtatute 3s Oe: 4 
+ "ag a nullity 4 warrants A to pe e for want,o of 
« Vo | | 
14. V Care, i R. u 8. Where 
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- 


162 Judgment. IE 
38. Where the defendant is joined with his wife in the writ, he 
may enter an appearance for himſelf only, and in ſuch caſe the 
_ plaintiff cannot ſign judgment for want of a plea, without de- 
manding a plea. Clark v. Norris & Ux., 1 H. B. 235. , 
9. If defendant, after craving of a deed, do not ſet forth 
the whole deed, the plaintiff may Ggn judgment as for want of x 
plea, or the Court will quaſh the plea. Wallace v. The Duche 
of Cumberland, 4 T. R. 370. 7; Se 
10. The defendant having ſurrendered in diſcharge of his hail 
in K. B. removed himſelf by habeas corpus into the Fleet, and plain. 
tiff declared againſt him there after the end of the ſecond term 
after the writ was returnable, a judgment of non pros ſigned after. 
ra wards was irregular. Sher/on v. Hughes, 5 T. R. 35. 
| II. In general a priſoner need not give notice of his having 
filed a plea; but when he pleads at an earlier time than by the 
rules of the court he is compellable to plead, he muſt give notice, 
and if he do not, the plaintiff may ſign judgment as for want of a 
Ms v. Chapman, 5 T. R. 473. Parkinſon v. Thomſun, 
8 T. R. 596, ; 
12. When the defendant pleads a plea not adapted to the na- 
ture of the action, as ni debet in aſſumpſit, &c. the plaintiff may 
conſider it as a nullity, and fign judgment. Barnes, 257. 


: 


. 


1. Vin. 631. (D. a. 3) Set aſide for Irregularity in ſigning it. Not 
. Haying for the Iſſue, &c. 


N the delivery of the iſſue, or returning the paper book, the 
-> defendant was formerly obliged to pay for copies of the 
pleadings, except in actions by a pauper, or againſt an attorney, 
or priſoner; and in a gui tam action he paid double. This was 

+ called iſſue-money, on non-payment of which the plaintiff might 
have figned judgment. But by a late rule of court no judgment 
ſhall be ſigned for non-payment of ifſue-money, but the ſame ſhall 
remain to be taxed, as part of the coſts in the cauſe. R. H. 
35 Geo. 3. 6 T. R. 218. Which rule is conſtrued to extend 
not only to general iſſues, but alſo to all ſpecial iſſues, and the 
demurrer and paper books made up therein. 6 T. R. 477. K. 
AM. 36 G. 3» ; * \ | 


. 
= 
8 . 


m eis. (E. a), Set aſide for Irregularity in ſigning it. Wan 
5s / Notice of Writ or Declaration. 


|; PEAINTIFF having appeared for defendant purſuant to act of 

JI © | parliament, left a declaration in the oſſice in Zafter term, and 
in Trinity term gave notice thereof to defendant, and for want « 

plea ſigned judgment. Defendant applied to the court within 

Trinity erm to ſet aſide the judgment, the nature of the (8 

: | 25 | ; 


— 


aving 
y the 
otice, 
t of a 


omſin, 


e na- 
F may 


Judgment. 
being omitted in the notice, and on hearing counſel on both ſides 
the judgment was ſet aſide. In Michael mas term following plain- 
tiff gave new notice of the declaration, and ſigned a ſecond judg- 
ment. The defendant applied again to the court to ſet that judg- 


ment aſide, inſiſting that the declaration was well delivered from 


the time of ſerving the ſec6nd notice only, and that the writ being 
returnable in Zafter term laſt, the declaration was delivered too 
late, and the plaintiff muſt begin again; and the court were 


of that opinion, and ordered the ſecond judgment to' be ſet afide. 


% 


Barnes, 291. 2 


6 — * — 


Jury. 


* 


(A. c. 2) Exempted from ſerving on Juries. Who ses 


are, and Remedy if returned. 


FF the inhabitants of a diſtrict have enjoyed a preſeriptive right | 


of exemption from ſerving on juries, they are not liable to ſerve 
under any of the fatutes relative to juries. Rex v. Pugh, 
1 Dougl. 188. 


i. AFTER entering into the common rule for a ſpecial jury, if 
one of the parties ſtrike out hundredors, and at the trial 


challenge the array for want of hundredors, it is a contempt, 8 


and attachment ſhall iſſue. Rex v. Burridge, 1 Str. 593. Ld. 
Roym 1364. 1 a 4 

2. But if the defendant in an information obtain a rule for a 
ſpecial jury, the proſecutor takes the venire to the ſheriff, the de- 


fendant may challenge the atray if the ſheriff has an intereſt in 
the cauſe, and it ſhall not be contempt: ' Rex v. Johnſon, 


2 Itr. 1000. | | 
3. The party to whom the ſheriff is related cannot challenge 


the array for that reaſon. - Semb. But if he do, and there is a 
demurrer inffanter to that challenge, and before it is determined, 

the other party, for the ſake of expedition, move to quaſh the array, 
the court will do it without the conſent of the party challenging. 


Kynafton v. Mayor of Shrewſbury, Andr. 8 5. 104. | 

4. In an — 44 a bye - law, that no — — who is not a free- 
mar could keep any ſhop or expoſe any goods to ſale by retail 
vithin the ſaid city, excepting at fairs, it is a good challenge that 
the ſheriff is a freeman. Kerketh v. Braddech, 3 Burr. 1847. 


* 


— 
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163 
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See Trial. 


(E. e) Challenge to the Array. . Who may take it. 21a. 416 


oa 


| Jury, | } 


| { Tt is n cauſe of challenge, if the j Leda 
1 one - Ig 945 


_— 
7 * 1 3 
V Cup. 112. 
„ 


2 in. 244. [Y. c) Challenge. What Perſons may be impan“ 


nelled. (In reſpect of their Quality or Degree.) 


FED 1. A Knight need not be returned upon the panel in eject. 
ment, on the demiſe of a peer. Goodtitle v. Thruſtou, 
3 Stra. 1023. N b 0 
2. By ſtat. 24 G. 2. c. 18. challenge to the panel for want of 3 
knight, when a peer is party, is taken away. 
3. By tat. 3G. 2. c. 25. / 19. the ſheriffs of the city of Lon. 
dun for the time being ſhall not return any perſon to try any iſſue 
joined in B. R., C. B., or Exchequer, or to ſerve on any jury at 
the ſeſſions of and terminer, elivery, or ſeſſions of the 
peace for the city of London, who ſhall not be a houſcholder with. 
in the city, and have lands, tenements, or perſonal eſtate to the 
value of 100l., and the ſame matter being alleged as cauſe of 
challenge, and fo found, ſhall be admitted as a principal chal- 
enge, and the perſon challenged ſhall be examined on oath on 
the uch of the ſaid matter. | , : 
4. And by / 20. no perſon ſhall be returned to ſerve on a 
For the trial of a capital offence, not qualified to ſerve as a juror 
in civil cauſes. | N 


1. JF a juryman in treaſon, brought to the book, ſays he has no 
| I 2 freehold in the county, he ſhall be ſworn upon a voire dire 
=_ to that matter, and if he anſwer, he has none, he (hall be ſet 
Fu aſide. Townley's caſe, 1746. Foſter, 7. 5 
= 2. If a juryman has freehold and copyhold amounting to 10, 
per annum, it is a good qualification, though the freehold alone 
| is under 1o/. per annum. Bid. Kg 
3 ; 3. So, by ſtat. 3 G. 3. c. J., in Middleſex, leaſeholders having 
3 | 12 above ground rents or other reſervations, ſhall be obliged to 
13 e on juries when ſummoned. | NOT. 
4. 50, by ſtat. 3G. 2. c. 5 18., any leaſcholder for tlie 
term of 500 years abſolute, or for any term deterininable bn life 
or lives, of the clear yearly value of 20/. per annum over and above 
the rent reſeived, is qualified to ſerve on juries, @ 


ho is attorney in the cauſe; Baylis v. Luca, 


ge. Freehold neceſſary or not, in | 


y 1 


Ucar, 


$ no 


DF 


IE IX BE 


Aan [ 22 
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(A. d. 3) Challenge (principal) or creiptery to the — 


Jurors, What (is). 


. (CHARLES Ratcliffe had been convicted of high treaſon z 
and, in B. R., Mich. 20 G. 2., upon a collateral iſſue, that 
he was not the fame perſon, a peremptory challenge was inſiſted 
on, and r. 4 ed. by Ch. J. Lee. 1 Blac. 4. 6. Vide Faller, 42. 
N. caſe, ib. 46. 120 Harg. Co. Litt. 1 7 7. Note 8. 
Any degree, even the /ma/leſt degree, of intereſt in the queſ- 
4 depending, is a deciſive jection to a Js Per Lord 
Mansfield. 3 Burr. 1856. | 


3. A juror may be challenged propter delictum, a8 for convic- 


tion of treaſon, felony, perjury, or conſpiracy z or if for ſome 


infamous offence, he has received judgment of the pillory, tum- 


brel, or the like, to be branded, whipped, or ſtigmatized; or if 
he be outlawed or excommunicated, or hath been attainted of 
falſe verdict, premwnire, or forgery, Aj juror may himſelf be ex- 
amined on. his wire dire, with regard to ſuch cauſes of challenge 
a6 are not to his diſhonour or diſcredit, but not with regard to 
any crime, or any thing which tends to his diſgrace or diſad- 
TOE er. b it ipal challen 

4, Ia an action & a corporation, it is 2 Ine fed 


ire 


30 | 
(A d. 4) Challenge 8 in Criminal * 


How many. 


I, GOME ſtatutes; which take away the benefit of clergy fro from 
felons, exclude thoſe from their clergy who perem 
* e more than twenty, whereby they are liable to nt, 

of de See ſtats. BA 8. c. 14. 28 H. 8. . 1. 1 ” c. 12. 
fern. 384. & M.c,g. But it is now ſettled that if the 
4245 de within the benefit of cletgy, the challenge ſhall be 


dyer- ruled, and the party put upon bis trial. 2 Hawk. P. G. 


6. 
* "If » Merit return a jury to try an indirneiit 3 in which he 


| poco, it is good cauſe to challenge the j jury. Sheppard's 


Caf. in Cr. Law, 119. 

3. On iflae joined on the replication of nul tie! record to a 
EF oak at of felony, the priſoner may challenge any of the 
jurors before they are ſworn. Caf. in Cr. Law, 450. 

4. It hath been allowed a good cauſe of challenge, on the part 
of the priſoner, that the juror hath declared his opinion before- 
hand, that the Patty. guilty, e or will be ds or the like. 
3 Hawk, P. C. 4 


M3 


2g 


x5Vin. 13. 
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Juſtite s. 


* 


BY ſtat, 1 Geo. 3. c. 23. judges commiſſioners continue during 
good behaviour, notwithſtanding the demife-of the king ; but 
may be removed on addreſs of both houſes of parliament; 
and their ſalaries ſhall be paid as long as their commiſſions con. 
tinue; and, on the demiſe of the crown, they ſhall be paid out 
of the duties granted for the civil liſt till further proviſion, and 
then out of the monies applicable to ſuch uſes. | 


(F) Of the Warrants, and the Form, Ec. of them. 
In general. he ae 


I. JN the caſe of an act of parliament, it is ſaid that if the 20 
= direQeth that a juſtice ſhall grant a warrant, and doth not 
fay to whom it ſhall be directed, by conſequence of law, it muſt 
be directed to the conſtable ; and it cannot be directed to the 
ſheriff, unleſs ſuch power is given in the act. 2 Ld. Raym. 1192. 
2. A warrant under the hand of the juſtice is ſufficient, with- 
out being under ſeal, unleſs particularly required by act of par- 
liament. Bull. Ni. Pri. 83. ; | 
3. A warrant to apprehend all perſons guilty of a crime therein 
ſpecified, will not juſtify the officer who acts under it. 3 Haul. 
P. C., b. 2. c. 13. p. 177. i 
4. In November 1762, the Earl of Halifax, Secretary of State, 
iſſued a warrant * to ſearch for John Entich, the author, or one 
« concerned in writing the Monitor.” The meſſenger ſeized Mr. 
Entict and his papers. On treſpaſs, the jurors found a ſpecial ver- 
dict, and in Mich. 6 G. 3. Lord Camden delivered the judgment 
of the court, That a warrant to ſeize and carry away papers in the 


_ caſe of a ſeditious libel, is illegal and void. His Lordſhip ſaid, that 
- warrants to ſearch for ſtolen goods had crept into the law by im- 


perceptible practice; that it is the only caſe of the kind to be met 
with, and that the law proceeds in it with great caution. For, 
1ſt, there mult be a full charge upon oath of the theft committed; 


| 2d, the owner muſt ſwear that the goods are lodged iu ſuch 4 
place; 3d, he mult attend at the execution of the warrant, to 


ſhew them to the officer, who muſt ſee that they anſwer the de- 
Acription. And, laſtly, the owner muſt abide the event at his 
peril ; ſor if the goods are not found, he is a fler, and the 
officer, being an innocent perſon, will be always a ready and con- 
venient witneſs againſt him, 11 State Trials, 321. Vide allo 
2 Hale, 113. 151. : e 


Juſtices. 


( Warrants executed, how. 


1. BEAT CHER v. Kemp, Maidfione Summer Aſſizes 1981, 

This was an action of treſpaſs for entering the plaintiff's 
houſe. The defendant had ated under a warrant from a juſtice 
of peace to ſearch for nets; the warrant, on being produced, 


1;Vin. 14. 
el 


was directed to . The conſtable of Shipborne, to Samuel Carter, and 


« to all other officers of the peace in the county of Kent.” Evi- 
dence was given that the defendant was borſholder of the hun- 
dred of Little Peckham, which adjoined to the hundred of Ship- 


borne, in which the plaintiff's houſe was ſituated. Per Lord 


Man:field. No conſtable can execute a warrant out of his diſ- 
tritz it is certainly to be taken reddendo ſingula ſingulis. This 


warrant is directed „ To the conſtable of Shipborne, to Samuel 


« Carter, and to all other peace officers” the defendant is neither 
conſtable of Shipborne, nor Samuel Carter, and the general direc- 
tion is to be taken to each within his diſtri. Therefore, as the 


warrant was not directed to the defendant, he cannot juſtify un- 


der it, and the plaintiff muſt have a verdict for 15; Vide 1 H. 
Bl. 15. (notis.) © | 

2. A warrant properly penned (even though the magiſtrate 
who iſſues it ſhould exceed his juriſdiction) will, by 24 G. 2. 
Pp 44 at all events, indemnify the officer who executes it mini- 
ſterially. ny 

3. The perſon to whom a warrant is directed, if it be within 
the juriſdiction of the juſtice granting it, may lawfylly execute it. 


3 Hawk. p. 170. . 11. | 
4. A bailiff or conſt able, if they be ſworn and commonly 


known to be officers, and act within their own preeinct, need not 
ſhew their warrant to the party, notwithſtanding he demand the 
fight of it; but theſe, and all other perſons whatſoever, making 


an arreſt, ought to acquaint the party with the ſubſtance of their 


warrants; and all private perſons to whom ſuch warrants ſhall be 
directed, and even officers, if they be not ſworn and e 
known, and even theſe, if they act out of their own precincts, mu 
ſhew their warrants, if demanded. And therefore it is enacted by 
27 G. 2. c. 20. that in all caſes where any juſtice of the peace is 
required or empowered by any ſtatute to iſſue a warrant of diſ- 
treſs for the levying any penalty inflicted, or ſum of money there- 
by directed to be- paid, the officer executing ſuch warrant, if 
required, ſhall ſhew the ſame to the perſons whoſe goods and 
8 are diſtrained, and ſhall ſuffer a copy thereof to be 

en. | 

5. The execution of a warrant muſt be purſuant to the directions 
of it. Therefore, where a warrant was directed to the officer, « to 
take up a diſorderly woman,” and he took up a woman who was 


not ſo, the arreſt was held to be illegal, and the officer liable to an 


/ 


Vide alſo 
24 Geo. 3. 
6 44+ 


M 4 | action 


WW © qunivs: 


Fea 2 ion for the injury. Dawſon v. Clarke, Norwich Summer 44. 4. An 
3  fizes 1701, cited 3 Hawk. 182. | given, th 
6. So alſo, where a warrant was direfted by Wcretary of ſtate . An 


to the king's meſſengers © to take up the author, printer, ſuch noti 
- publilher of a libel,” and the meſſengers took up a perſon why attorney 
was neither author, printer, nor publiſher, it was determined to tender in 
be unjuſtifiable, and the meſſengers liable to an action of falſe and any 
impriſonment; for in neither of the caſes had the officers acted joined ti 
in obedience to their warrants. Money v. Leach, 8 Nov. 176;, cient, tl 
11 State Thials, 312, ; x 

Vid. 1. ) eir taking Bail. 

> Wo III) Of their taking 


XY 1. BY 1 2 P;. M. 6. 135 juſtices of peace ſhall not admit court. 
to bail . forbidden to be replevied or bailed by Star 


Wim. the ir}, c. 15., on pain of being fined by the judge of _— 
* 4. Res v. Clarke Eſq. He, as juſtice of peace, committed a 8. W 


man on ſuſpicion of ſtealing a mare, and bound over the ownet I in 4 re 
to proſecute. Afterwards, upon examining two other perſon, 
he admitted the party to bail. The proſecutor appeared at the 
aſſizes, and found a bill; but the party accuſed did not appear, 
And the court granted an information againſt the juſtice, declar. 
ing they ſhould not have bailed the man themſelves, 2 Stra. 
1216. A) | | 5 
3. A commitment by a juſtice of peace for a time certain, ak 
a For 14 days, under the vagrant act, is a commitment in execution, 
and the party is not entitled to be bailed: and if another m 
- giſtrate, on illegal and corrupt motives, difcharge a perſon 
Erica, the court will grant an information againſt him. R, 
v. Brooke, 2 T. R. 190. I 5 
4. If a juſtice of peace denies, refuſes, or olfiru#s bail, where i 
ought to be granted; for ſuch conduct he is liable to an action 
pn the caſe, 2 How. F. C. yo. Hale F. C. 91. 


' 


2. " 5 (L) Paniſhable. In what Caſes. 


3 Wy HEREVER magiſtrates act uprightly, though they 
* "TY miſtake the law, no information will be granted ag 
them. Per cur. Rex v. Jackſon, 1 T. KR. 653. 
2. But if they act improperly knowingly, information ſhall be 
granted; as in the caſe of R. v. Holland and another, 27 G. 3. 
. 1 T. R. 692. and R. v. Fileweed and another, E. 26 G. 3.; where, 
for granting an ale licence, previouſly refuſed by other juſtices, 
upon good grounds, informations were granted. | 
Bee Loweloce 3. By 24 G. 2. c. 44. / 1. it is enacted, that no action ſhall be 
23 brought againſt, or any proceſs ſerved on, any juſtice for any 
7.4 Brig thing done in the execution of his office, until a month's previous 
v. Evelyn, notice has been given. | | KL 
Hen G 4. And 


=” 
. 


22 
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Juices. _ 


4. And unlefs it is proved upon the trial that ſuch notice was 
given, the juſtice ſhall have a verdict and colts. Sec. 3. | 
. And the juſtice may, at any time within one month after 
ſuch notice, tender amends to the patty complaining, or to his 
attorney; and if the ſame is not accepted, he may plead ſuch 
tender in bar to the action, together with the plea of not guilty, 
and any other plea with leave of the court; and if upon iſſue 
joined the jury ſhall. find the amends tendered to have been ſuffi» 
client, they ſhall give'a verdict for the defendant. Se. 2. 
6. And if he negle& to tender amends he may, by leave of the 
court, before iſſue joined, pay into court ſuch ſum as he ſhall ſee 


ft, whereupon ſuch proceeding and judgment ſhall be had, as in 


other actions where the defendant is allowed to pay money into 


7. And no action ſhall be brought againſt any juſtice for any 
thing done in the execution of his office, unleſs commenced with- 
in 6x months after the act committed. Sec. 8. 

8. Where the plaintiff in ſuch action againſt a juſtice ſhall ob- 
talk a verdict, and the judge ſhall, in open court, certify on the 
hack of the record that the injury for which ſuch action was 
drought was wilfully and maliciouſſy committed, the plaintiff (hall 
have double-coſts, Se. 7. ; | | 

If a juſtice will not, on complaint to him made, execute his 

or ſhall miſbehave in his office, the party grieved may move 

the court of King's Bench for an information, 

may apply to the court of Chancery to put him out of the com- 
alben — Ihe, 2 Ath. 2. 5 

10. But the moſt uſual way of compelling them to execute 


their office in any caſe is by writ of Mandumus out of the King's 


Bench 


11. In actions againſt juſtices (for miſdemeanor in 
the execution of their office) they are obliged to ſhew the regula- 


nty of their convictions ; and the informations laid before the 
upon which their convictions are grounded, muſt be produced 
in court. 1 Sf. Caf. 372. Hill v. Bateman, Ia G. 1. 
> An — — 5 ee —— £ < 
dſaulting and beatin of Yarmouth, being a juſtice 
the — in the — of bis office, On ſhe wing cauſe, the 
queſtion was, whether the defendant could juſtify, the mayor 
havitg ſtruck him firſt? By Lord Hardwicke'C, J. He ma 
juſtify it 3 for though a magiſtrate is protected by the un whit 
is in thi execution of his office, yet in this inſtance he has for- 
feited that proteQion by ing a breach of the pence himſeli 
Rex v, Symonds, Caf: temp. 240. 5 8 


and afterwards 


againſt the defendant for 


7 
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Juttifitation. 


. (A) Who may juſtify the detaining of a Thing, till 


SatisfaCtion. 


* 


1 An may juſtify detaining goods, or any things of value, 
| Iſt, where there is an expreſs contract to that effect; and, 

ad, where it is implied, either from the uſage of trade, or the man- 

ner of dealing between the parties. 4 Burr. 2222. 

2. As, a factor may detain goods conſigned to him, not merely 
for what is due for thoſe goods, but for the balance of a general 
account. Krutzer v. Wilcox, 2 Burr. 936. 1 

3. In the caſe of afturers, their right to detain goods en. 
truſted to them to manufacture, extends only to the work done by 
tbem to the good, unleſs an expreſs uſage of trade is proved to the 

contrary. p. N. P. Caf. 96. 109. | 

4. A cuſtomer lodges bills of exchange in the hands of his 
banker generally, and when the banker advances money to him, 
he /apphes it to the diſcount of ſuch of the bills as happen to 
de neareſt in value to the ſum advanced, but without any ſpe- 
cial agreement to that effect. This does invalidate the banker's 

eral right to retain all the other bills in his hands, in order to 

3 al balance. Davis V. Boigſber, 34 G. 3. 5 T. R. 
488. 

5. An agreement entered into by a number of dyers, preſſen, 
Sc. at a public meeting, that they would not receive avy more 

2 to be dyed but on condition that they ſhould reſpeQively 

ve power to detain thoſe goods for their general balance, is 
good in law; and any one who, after notice of it, delivers goods 
to either of theſe perſons, muſt be conſidered as having aſſented 
to thoſe terms, and cannot demand his goods until he has paid 
the balance of his general account. - Kirkman v. Shawcreoſs, M. 
35 G. 3. 6 T. R. 14. F "Pp 

6. A dyer (not acting as a factor, but merely as a manufac- 
turer) cannot juſtify detaining goods delivered to him to dye, for 
other debts, but for the dying thoſe-goods only. Green v. Far- 
mer, 4 Burr. 2214. A packer, being in the nature of a faQtor, 


may. 1b. - 8 F N. as 
Fee further on this ſubject the doctrine of Lien, as laid down 
in the different caſes collected in Com. Dig. 4. tit. Merabant; 

and 2 Ep, N. P. 582. ot ſeq. 7 


Coventr. 
2 
» Ol 
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(A) bere Land ſhall be taken as Money, or Money re.: 


as Land. 


I. vj ONEY to be laid out in land is uniformly treated as land. 

VII Ath. 11, 1749. Collett v. Collett. My 

2. Where a' ſum of money is given by the will of a teſtator 
to be laid out in the purchaſe of lands, or of lands in a particu - 
lar county, and, after they are bought, to be ſettled on ſuch and 
ſuch perſons: if a bill be brought, the conſtant courſe is to direct 
a purchaſe, and the produce of the money to go as the land itſelf, 
till purchaſed, 2 Ath. 369. July 1742. Earl of Coventry v. 
Coventry. —See alſo Oldham v. Hughes, 2 Ath. 452. and Beebm v. 
Trafford, 3 Ath. 440. 447. - 

3. So, if there were directions in a will to purchaſe a particu» 
lar eſtate, which is ſwallowed up by an inundation (as happened 
in E/zx), the money ſo deviſed ſhall not go to the executor, but 
in ſuch manner as the rents and profitz of the eſtate directed 
be purchaſed would go. Dit. | 

4. A proviſo in a ſettlement that z000/. ſhall and may be laid 
out by the truſtees in the purchaſe of lands. The court was of 
opinion, | that where there is a power to lay out money in land 
under ſome. particular circumſtances, but the original intention 
was it ſhould be conſidered as money, if it be not actually 
veſted in land, it ſhall not be conſidered as land and go to the 
heir. 3 Att. 212. Stamper v. Miller. Feb. 1744. | 

5. Upon a marriage between Richard Bramble and Mary Tim- 
brell, the ſaid Richard Bramble, by articles previous to his mar- 
riage, covenanted to lay out — in the purchaſe of lands, and 
to ſettle the ſame on himſelf for life, and after his deceaſe, to 
Mary his intended wife for life ; and after both their deceaſcs, to 
truſtees to ſell, and the money ariſing by ſuch ſale to divide 
amongſt the children of the marriage, to ſons at 21, daughters at 
21 or marriage, provided that no ale be made till one of the ſhares be- 
come payable. The purchaſe was made accordingly, after Eliza- 
beth, the ſurviving child, died unmarried, but had attained the age 
of 21; the abſolute proprietor of theſe, lands, Elizabeth, having 
taken them as lands in her lifetime, and done acts to ſhew ſhe in- 
tended "they ſhould be conſidered as real eſtates, they muſt be 
Crabtree v. Bramble. 

6, Money, by marriage 
We of the buſband and wife for life, chen to the children +8 they 


articles to be laid out in land, to the © \ 
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ttenant in tail, will be tenant by the curteſy. 


Land. 


ſhould appoint: in default of appointment, equally; if but one, 
to that one in tail, reverſion to the huſband in fee. There vu 
but one daughter of the marriage; the truſtce pays it to her and 


her huſband ; ſhe not being i juris, nor ſeparately examined; 
the payment was pot ſufficient to make it conſidered as money, 


and the fiſter of the half blood may claim the reverſion in fee 
from the father; but the huſband of the other ſiſter, who wa 


1 J. 174. 1748, 
Cunningham v. Moody. Ear 114 
7. Teſtator gave all his real eſtates, to ſell and diſpoſe of the 
whole, with his perſonal eſtate, blending them for payment of 
debts, &c. He gave ſeyeral legacies, amongſt which was a le 
of 1200. part whereof was to be laid out in the purchaſe of free. 
hold lands for charitable uſes. Lord Hardwicke held that the 
1200. was perſonal eſtate. 1 Ye. 321. 1749. Dura v. 
8. Where the guardian of an infant, tenant in tail, cuts down 
timber, the money prey few a it ſhall be perſonal eſtate of the 
infant; but if the infant the fee, it ſhall be conſidered as real 
eſtate, -Amb. 370. 1759. Tullit v. Tuilit. 
9. An infant entitled in remainder, under a reference to the 
Maſter, and order of court, purchaſes her mother's jointure, and, 
having attained 21, receives one year's rent, and dies; held the 
— was to be conſidered as real eſtate, though made during 
ancy. Amb. 417. 1762. Inword v. Twyne. 4 
10. V. V. conveyed eſtates in fee to truſtees, to fell, pay 
debts, r., and afterwards to apply the reſidue as follows: To 
raiſe a ſum, and pay intereſt to D. till marriage, and pay the 
principal to D. within 12 months after marriage, then to divide 
the reſidue in ſhares amongſt the plaintiffs. By will be gave out of 
ether lands a charge for another daughter, the refidue to the plain- 
tiffs. | D. died unmarried ; the 1500). reſulted to the ſettlor as a 
reſulting truſt, but in his hands was perſonal eftate, and paſſed 


a part of the relidue. 1 Bro. Ch. Rep. 86. 1780. Hewitt v. 


Wright. br 

Ph Money bequeithed to be laid out in land, the truſtee, be- 
ing entitled to the money, part of it out in a purchaſe, but 
afterwards diſcharges that eſtate of the truſt; and, making his 
will, gives generally (without taking notice of his money) his real 
and perfonal eſtate to A., who wards makes his will, and 
gives his reel eftate to B., and tis perfonal eſtate to C. The truſt 
money paſſes as perſonal eſtate, the court being of opinion, under 
the circumſtances, that the money continued _— 1 Bro. Ch, 
Rep. 224. 1778. Sir Wm. Puſtney and others v. of Darlington. 
: 2 — a real eſtate is to be ſold; and is 9 
wi onal property, it becomes perſonalty, and go 
W 1 hv. * 1779. Fletcher v. Aſpburner. 

13. Teſtator gave ſeveral legacies, and ordered his real and per- 
ſonal eſtate to be ſold, his debts and legacies paid, and the refidue 


to certain legaters, in the proportion of their legacies; * 


the reſido 
lapſed, a. 

1 
of the re 
rogd v. Sr, 

1 no 
on wo the 
gore than the 


Land, 


the reſiduary 1 died, living the teſtator. Theſe ſhares are 
apſed, and ſo far as they are conſtituted of perſonal eſtate, ſhall 


- and WY go to the perſon next of kin; and ſo far as they are conſtituted 
ned. el the real eſtate, to the heir at law, 1 Bro. 503. 1779. Al- 
oney, | rogd v. Smithſon. 7 ot YA : 
f e bis will in 1744, and gave his real and veſt the 
.. ergo repel: 


gc the principal to bis t2w0 daughters equally, except that the cldeft wa to kave rocok 
ks the veder + he gave the refidut of his perſonal eftate in the way j and after 
rewards a conveyance in truſt to ell for the payment of his debts, which was kd 
4 revocation pro P One of the 
of - 1 


life, The court decreed the re eftate to be ſold, and that the produce ſhould be 


anfidered as — * | eftate. r Ogle v. 2 
- real ate to truſtees, in truſt out of the per e 
Fel 3 3 pay debts ; the ſurplus, e . A 24 
was inflituted for the of debis, and the real eftates de er cad to Lathe ned fold: 
t the ind afterwards A. died, leaving a fon and daughter; the cauſe was revived againſ# the ſon, 
ur v. and it being apprebended that war net fold to pay the debts, « further part of the 


he ale 4 0 he debts, 
222 Front: nodes bY Lord — 


14. Where money is directed to be laid out in land, an infant 
o the WI cannot cleft to take it as money. 2 Bro. Ch. Rep. 56. 1786. 


and, Carr v. Elliſen.— See Earlom v. Saunders, Amb. 242. 


1 the 15. Teſtator directs the reſt and reſidue of his real and perſonal 
uring eſtates to be ſold by truſtees, and to pay annuities; and then to 
© pay the produce to A. for life. One of the truſtees (who are exe- 
„ pay Wl cutors) has 2 legacy. This does not give them a beneficial in- 
: Lo IM tereſt: and ſo much of the reſidue as ariſes from the real, is a 
y the reſulting truſt for the heir, the reſt for the next of kin, 2 Bro. 
livide Ch, Rep. 589. 1789. Robinſon v. Taylor. N 7 
ut of 16. France: Hutcheſen having an eſtate which came to her ex parte 
plain - 1aternd, on her marriage, conveyed the {ame to truſtees to fuck 
- 23 a nes as ſhe ſhould direct, with remainder to her own right heirs: 
-affed by will ſhe directed the eſtate to be ſold, the money to be laid out 
vitt v. in the funds, and the truſtees to permit the huſband to receive 
| the intereſt for life ; then (after the deduction of 3 500). to uſes 
„ be- which veſted in the plaintiff A. J., and after payment of 10000. 
, but to G, P.) to the reſidue of the purchaſe-money to the three 
g his Wl ©fendants H. By codicil ſhe gave the plaintiff, her huſband, a 
5 rei power of appointing 3500. in caſe A. F. ſhould marry without his 
| and conſent. G. P. died, living the teſtatrix, before the codicil made: 
truſt- but Frances Hutcheſon, in the codicil, took no notice thereof. The 
under 1000), is real eſtate, aud ſhall not go to the executors of G. P., 
a Ch. (hough given to her executors,) nor to the perſonal 


gn. fe of the teſtatrix, nor yet to the refiduary legatee of the pur- 

chaſe-money, but to the heir at law ex parte mutornd, the fide 
from whence the eſtate came. 3 Bro. Ch. Rep. a8. Fuly 1790- 
Hutcheſon v. Hammond. n 


to be laid out in the funds, to remain for 10 years, and at the end 
thereof. gave the ſame to his net of Kin 3 the nent of kin at the 


% 


died in Myr. Ogle't 


17, Deſtator ordered his real eſtate to be ſold, and the refidue - 
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is converted, equity will recal it 


on the lunatic's eſtate, cut and ſold by order, on report 
would be for his benefit, is perſonal aſſets. 2 J. 69. 1793 


Land. 


- Lime of the' death would be entitled to take ! and the teſlator 


having but one brother, who was ſuch next of kin, and who died 
within the 10 years, it is lapſed, and ſo much as was produced by 


the real eſtate reverts to the heir of teſtator, and ſo much as waz 
produced by the perſonalties to the repreſentatives of the brother, 


3 Bro. 353. 1791. Spink v. Lewis and others. 

18. „After all my juſt debts are paid, I give and bequeath un- 
« to my only ſiſter, 3 Dearn, the annual produce of 2000 
ic guineas, to be laid out in a piece of land, for a place of retire. 
« ment, to be ſor ever entailed on her iſſue, the annual produce of 
« ſuch purchaſe, to be yearly and equally divided among her 


& iſſue, males and females, for the education, maintenance, and 


« ſupport of them. The teſtator had no real eſtate at his death, 
and at the time of making his will Eleanor Dearn had three chil. 
dren, Elizabeth, who afterwards married the plaintiff, and the de- 
ſendants, Anna Maria, and Thomas. Eleanor died, and Elizabeth 
married the plaintiff, and had one child, who ſoon after died; the 
lands were never purchaſed ; bill by the huſband after his wife's 
death, inſiſting that the land, if purchaſed, ought to be ſettled on 
Elizabeth Dearn for her life, remainder to her ſons and daughters 
in tail, and that he having married one of the daughters and had 
iſſue, is entitled as tenant by the curteſy to her third; which was 
decreed accordingly. 3 Bro. Ch. Rep. 410. Dec. 1791. Griffith 
v. Harriſon and others, 5 atk | 

19. Perſonal to be laid out in land, but lent on mortgage in- 


Read, conſidered as land, having been always out in truſtees, and 
the uſes never united with the poſſeſſion ; and paſſed by ſuch ge- 


neral words in a will as would paſs lands. 1 J, fun. 201. 1790. 
Raſhley v. Maſters. _ | | 
20. Timber on a lunatic's eſtate, cut under order of court, 
ſold, and the produce paid into the Bank on account of the lu- 
natic; after his death, on petition by his heir For the money, the 
Chancellor was of opinion, that the court may do it for the luna- 
tic's benefit, but only on preſſing occaſions: that when property 
for the repreſentative, if done by 
breach of truſt, not if by accident, the court, or the tort of a 


ſtranger; but on account of its conſequences, and difficulty of 


reverſing an order made on petition, refuſed to give it either te- 


. preſentative, without a bill. 1 Ye. jun. 453. 1792. Ex parte 


Bromſield. 


21. There is no equity between the real and perſonal repre · 


ſentative after the death of a lunatic to have property, which was 


altered by the court, reſtored z therefore the produce of Bo 
it 
Oxenden v. Lord Compton. | 
22. A repreſentative muſt take his intereſt, as fortune has di- 
rected it, and has no equity to vary it; therefore, where a lunatic 
dies entitled to an eſtate, and alſo to a charge upon it, the heir 


takes it diſcharged, and 2 truſt term to ſecure 8 charge mak 
9 


— 


in mann 
ſpecifica 
perſonal 


children 
dy her t 
{fed o 


d raiſe, 


wife, ar 
lands or 
as often 


and, un 


Govern 
the tern 
towards 
of her, 
be 213 


IR 0 n | 
j 'Land, 


v0 ifference ; for it remains inert, unleſs required to be executed © 


for 8 purpoſes. The truſtees have no diſcretion. Bid. 26 t. 
23. 


eſtatrix directed her real eſtate to be ſold, and all her 


eſtate to be converted into money for the purpoſes of her will: 
the will was ſatisfied without touching the real ; here is no equity 


for the next of kin. 2 Ve. jun. 2751. 1793. Chitty v. Parker. © 


24. Perſonal eſtate, under marriage articles, to be inveſted in 
nd, or Government or other ſecurities z the court finding it in 
its original ſtate, conſiders it as perſonal ; but part having been 


hid out in land, which was ſettled,” and afterwards ſold,” and the 


produce inveſted in ſtock, tilÞa proper purchaſe of land could be 
found, to be ſettled to the ſame uſes, that was conſidered as land. 
2 Fefe. jun. 336. e 1794. Briſtome v. Ward. Ap 

25. Where land is directed to be ſold, and the produce to be 
applied as aftermentioned ; if no diſpoſition be made, the heir 
ſhall take. Per Maſter of the Rolls. 
Sheldon v. Barnes. 

26. Fohn Reeve deviſed ſeveral real eſtates to Wm. Collins and 
his heirs, in truſt to ſell the ſame, and he declared that the monies 
to ariſe by ſuch ſale ſhould be conſidered as part of his perſonal 
eſtate, and thereout, and out of his perſonal eſtate, he gave lega- 
cies to his next of kin, and heir at law; and others. He gave other 
eſtates to be ſold, and the produce to be conſidered from thence- 


forth as other part of his perſonal eſtate, and to be diſpoſed of | 


in manner following: He then gave legacies and ſome eſtates 
ſpecifically, and other legacies out of his ſaid truſt-monies and 


perſonal eſtate, and gave his exequtor 10007. to be diſpoſed of 


according to any inſtructions he might leave iu writing, and gave 
all the reſidue of his goods and chattels, perſonal eſtate and effects 
whatſoever, ſubject to debts, legacies, &c. No inſtructions be- 
ing found, the heir is entitled to the x000/. 2 Pef. jun. 683. 
1794. Collins v. Wakeman. f e 

27. By ſettlement on marriage, reciting an intention to provide 
for the wife and children, certain tolls were granted for the remain 
der of the grantor's term, in truſt to raiſe an annuity for the lives 
of the wife and her mother, and the ſurvivor: then reciting, that 
the remainder of the term might expire in the life of the wife or her 
children; therefore, to make a ptoyifion for her and her children 
by her then or any ſuture huſband, the truſtees ſhould be poſ- 


{ed of the ſaid tolls for the remainder of the term, upon truſt 
w raiſe, after the deaths of the grantor and the mother of the 


wife, annually 100%. to be placed out in the purchaſe of freehold 
lands or hereditaments, or leaſchold eſtates for two or three lives, 
u often as a competent ſum ſhould be raiſed for that purpoſe; 


and, until convenient purchaſes ſhould offer, to' be inveſted in 


Government ſecurities upon truſt, in caſe the wife ſhould ſurvive 
the term, to pay the rents, ifſues, and profits or intereſt money 
towards the ſupport and maintenance of ſuch child and children 
of her, as ſhould be living at her death, til the youngeſt ſhould 
be 213 and then to be poſſeſſed of ſuch eſtates ſo to be purchaſed, 

| | 9 or 


4 


2 Vf. jun. 447. 1794+ 


175 | 


dr of the money ariſing 


vnder 21, then to the uſe of the 
miniſtrators, and aſſigns; and after paying the ſaid annuities to 


. () Where Money being 


Land. 
from the annuity, not placed out in 
or mare purchaſe or purcbaſes, to the yſe of ſych child and chil 
dren ip ſuch ſhare a9 progatvote, pavehla at 21, 36 the ſurvixot 
of the huſband and wife ſhould by will or deed direct, limit, and 


appoint ; in. default thereof, to the uſe of all ſuch children, 
. equally to bi 


xe divided, at their reſpeRive ages of 21 ; but if be 
ſhould die without leaving any child or children, or all ſhould die 
tor, his heirs, executors, ads 
be poſſeſſed of all the ſurplus money ariſing from the ſaid tolls 
during the,remaiuder of the term for the uſe of the grantor, his 
executors, g. from the death of the grantor, who ſurvived 
wife's mother : The truſtees received 109/, a-year, and laid ont i 


Rock the ſums received and the produce, Oue ſon was the only 


' iflue. He attained 21 in the life of his mother, and ſurvived het. 


The court, would not inveſt the fund in land: bat held it, with 
the accumulations from the death of the grantor, and the future 

yments, a veſted intereſt in the ſon at 21, and as perſonal eſtate 
belonging to his adminiſtrator. 3 Yeſ. jun, 47. Feb. 1796. Swann 


V. CZOnnereay. 


28. A real eſtate deviſed to be ſold, and the produce diſpoſeg 
of with the perſonal eſtate, with a power to direct the fund to be 
laid out in land; no ſuch direction having been given, it way 
ag Ls property. 3 Ye. jun, 450. July 1797. Mabery 

29. If an eſtate be declared charged with legacies, which fail, 
the deriſee, and not the heir, {hall baye the benefit of it. 4 Jg. 


Jun. 811. July 1799. Rennell v. Abbott. 


30. There is no equity between the heir, or the deviſee and the 
perſonal repreſentative to convert property from the ftate in which 
it is found at the time when the death takes place. 53 Vg. jun. 
303. 1800. Attorney-General v. Bowyer. 3 

31. To convert real or perſonal property, from the ſtate in 
which it is found at the death, as between the real and perſonal 
xepreſentatives, the character of land or money muſt, by the truſt, 
covenant, c. de imperatively and defivitively afhxed to it. 5 V% 
Jun. 388. May 1800. Whelpdale v. Partridge. ſt 


ed 70 f Be laid out in 
Land, and Tettled, Chancery will decree the Pay- 
ment, or enforce the laying it out. 


1. NT articles previous to the marriage of 4. G. with the plain- 
tiff, reciting her portion to be 2800/., and that the defend- 
ant, as an advancement of his brother, bad agreed to 

40oo/. It was agreed to be laid out in the purchaſe of lands, or 
in ſome church, college, or other renewable leaſe, to be ſettled 


to the ſame uſes as the freehold and leaſehold eftates, which A. G. 


was ſeiſed and paſſeſſed of, are appointed to be ſettleds the 


— 


ſimitat 
laid ou 
by wil 
lying i 
life; at 


d-viſed 
Whittal 
3. 1 
nement 
mitatio1 
laid out 
next of 
eſcheat 
option 
who wa 
tion, th; 
as ineffe 
jun. 17c 
4. M 
him laic 
being te 
an aſſign 
tingent 
inclined 
might h 
eſtabliſh 
Jun. 583 
5. Le 


: 


over; a1 


to be (et 
eltateg ti 
bis will 
te real 
I. 101 


: 


Var. 
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Pauls.) 
= 


Land. 
Emitation to A. G. and his heirs. 2800“. and 40000. were never 


laid out in land, but remained in money to A. G.'s death. He, 
by will, deviſed all his freehold, leaſehold, and copyhold eſtates, 


lying in Mington and Hampſhire, or elſewhere, to the plaintiff for 


life; and after her death to the defendant and his heirs; and his 


ſonal eſtate, after paying his debts and legacies, he gave to the = 


intif, and made her and the defendant executors. The 2800/. 
and the 40bo/. were ordered to be laid out in the purchaſe of 
lands of inheritance, or in church and leaſehold lands. The 
court being of opinion that if there had been only a general der 
viſe of his lands this money would certainly have paſſed. 3 Att. 
254+ 1745» Guidet v. Guidot. ' 8 5 f. 

2. Teſtator contracts for a particular eſtate, but dies before the 
purchaſe is completed z afterwards, from the (tate of his affairs, 
the contract was diſſolved ; yet the purchaſe- money ſhall not ſin 
into his perſonal eſtate, but be laid out to the ſame uſes. as he had 
d-viſed the land contradted for. 4 Bro. Ch. Rep. 31. 1792» 
Whittaker v. Whittaker, . Pop 2 3 

3. Teſtator directed money to be laid out in manors, lands, te» 
nements, tithes, and hereditaments, or very long terms, with li- 
mitations applicable to real eſtates; the money not having been 
laid out, the crown, on failure of heirs, has no equity againſt the 
next of kin to. have it laid out in real eſtate, in order to claim by 
eſcheat; the deviſces, on becoming abſolutely entitled, have the 
option, given by the will; and a deed of appointment by one, 
who was a feme covert, was held ſuſſicient indication of her inten- 


tion, that it ſhould continue perſonal againſt her heir claimiog it 
as ineffectually diſpoſcd of for want of her ination... 2Ve/. - 


jun. 170. 1793. Walker v. Denne. n 

4 Money bequeathed to A., to remaia at intereſt; or to be by 
him laid out in rel eſtates, to go with other eſtates deviſed, A. 
being tenant in tail of the real eſtates, and being entitled under 
an aſſignment of the money from the reverſioner, ſubject to con- 
tingent limitations, diſpoſed of the money by will, The court 


inclined in favour of the diſpoſition, upon the ground that 4. 


might have called for the money as abſolute owner; but it was 

eſtabliſhed upon the option to continue it perſonal eſtate, 3 Y/.. 

jun. 583. 1798. Ambler v. Amler. ; WD 
5. Veſtator deviſed a real eſtate to A. in tail male; remainder. 


L over; and gave a tum of money in truſt to be laid out in — 


to be ſettled to the ſame uſes: by codicil he deviſed the fame r 
eltates to B. and his heirs; and gave every thing he had given by 
bis will to A. in as ample a manner to B. B. is tenant in fee of 
the real eſtate, and is entitled to have the money paid him. 4 Fo. 


. 101. July 1798. TOI OE | 


% 
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cha 
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Latttat. 
7 | ; 5 ; | | a * - | 7 
0 Lautat. What! it is; and the latent of it. 


1. AT. ITAT i is the true commencement of actions brought 
by bill of Middleſex, within the meaning of the ſtature of 


F limitations. Johnſon and another, Aſſignees, Wc. v. Smith. 2 Burr 


. 961. 


950. 


2. Though the /atitat is holden to ſave the bar within the equi. 
ty and reaſon of the ſtatute, yet it muſt be taken out uh intent i 
in that aftion, and mult be continued to the filing of the bill, 


3. Where the true time of ſuing it out is material, it may be 


188 ſhewn, notwithſtanding the tefte. 16. 950 to 96g. 


4. The e of a latitat ſued out in yacation muſt be of the 


ing term. B. 964. 
5. A latitat is a good commencement of a penal ation, 6; 


and may bear date before the cauſe of adion, if really proſecuted 


after. J. 967. 


6. By the general rule and courſe of the King's Bench, the bill 
in the commencement of the ſuit; and the /atitat, except where it i 
replied to the ſtatute of limitations, or to avoid a tender, or where 
ir is given in evidence to ſupport a penal action in point of time 
is conſidered but as proceſs. Foſter v. Bonner, 2 Coup. 454. There- 


fore the time of fuing it out, except in the caſes above a mentioned, 


is immaterial. © 1h. 
7. But in theſe excepted caſes, the time of ſuing out a /atita! 


| 4s material. As where, upon an action brought upon the ſtat. 


E 


8 Ges. 1. c. 19. (Which directs all proſecutions upon it to be 
brought before the end 14 the next term after the offence committed) 
it was manifeſt upon the face of the declaration that it was out of 
time, the memorandum being of Trinity term, and the declara- 
tion ſtating that the defendant, after the firſt day of Hilary term, 
and before the exhibiting rhe plaintiff's bill, viz. on the 27th of 
anuaty, kept'a lurcher; yet, upon proof at the trial that the la- 
ſued out within time, it was holden ſufficient, 15. 

8. In all ſuch caſes the defendant is entitled, 454 well a4 the 
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ught i: ſervice, or a tent charge. Kempe v. Crews,” 1 Ld. Raym. 
"ag . The cattle of a ftranget Hunt and couchant thereon ate ies 
* of the land, and as ſuch may de ſold under a levari PFs Brit- 

its n v. wy 1 + ep. 52. 5 N i 
s qui- bs Ton 6 
ent 15 3 GOT 3 . 
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-uted 5 : (a) What is a Lien on the Lands, * 8. 


30 28 


it i. Aileen has a mortgage on his eſtate; the wiſe Jaknd with 


n him in charging her own; if ſhe f{uryives, her eſtate: all r 
8 be looked upon only 3» z pledge, and fhe is entitled to be ſaris — 
debe dut of his eſtate, as ſtanding in the " mortgagee's 8 place. 2 Ark. TI 

oned 1742. P arteriche v. Pow-et. 

& A ec ls or eua ta fudgent gen e the 

tat ; od courſe of won, x FYf. 496. 1750. 4 „. 

ſtat. | 
| e Beephenſor died inteſtate, leayi Kerl pk or : 
Bi A the. the plaintiff was one and 2 jews Tr being afterwards 
ee, made; an eltate called Bomſur, aud other lands, were 9 
Aut the plaintiff, and by her direction conteyed to her and her ſo T 
ern Fawelt, their heirs aud aſſigus. On the 19th Juhy 1 

th of plaintiff conveyed her intereſt to her ſou and bis e 
10 0 took his bond for the conſidetation · money. Jobn Fawell after-. 
* wards became inſolvent; and iu 1970, conveyed: this and his other 
+ the eltates to certain perſons, in truſt for themfelyes and his a, 


creditors. - The. plaintiff” having received 1804. only in part diſ- 3 
charge of the bond, filed her bill againſt the ees to be paid 

the remainder out of the money to arife by ſale of the eſtate; but 
the coutt-was' of opipidn thut the vendor having parted with his. a 
elute, and tuen a ſecurity for the confideration, Had no lien oy, 

the eſtate aguinſt the · creditori of the . Amh. ne We 

— 173. Fawell v. Heelis and other. 4555 


Na 


| 4. When, 


8 „ 
4. Where, upon a ſal of lands, bonds are taken for the pur- 


chaſe-money, which is not paid ; quere whether the vendor ha 


a a lien on the lands? 1 Bro. Ch. Rep. 420. 1784. Blackburn v. 


, Gregson. | | 
S. 4. purchaſes an eſtate of-B., without notice of rent · charges, 
ec. the wender cbvenanting that there were no incumbrances: 


the purchaſe- money is laid out in the funds, and B. afterwards 
ſells the dividends for his life (ſecured by letter of attorney) to C. 
Who has no notice. A. is evicted by the grantee of the rent. 
| 8 charge; he bas no lien on the ſufids purchaſed, agaioſt C. 2 Bre. 
232.178). Cator v. Earl of Pembroke and others. 1 Bro. 301.5 C. 
2s 58. An aſſignment of rents and profits is an odd way of con. 
yeying x but it amounts to an equitable lien; and would entitle 
the aſhgnee to come into equity and inſiſt upon a, mortgage: an 
alignment of deeds alone is ſufficient for that .purpoſe ; and in 
this caſe there is a covenant for further afſurance. 1 Ve/. jun, 
© 261. 1990. Ex parte Willi. 
J. In this caſe it was ſaid per Lord Chancellor, that an equit- 
able lien was an equitable obligation to do according to con- 
ſcience, and that a deviſe of it is good in equity. 1 Yef. jun. 251. 
1790. Perry v. Philip. : : 
8. An adminiſtratrix cannot be allowed payments made after 
; a decree to 9 but ſhe ſtands in the place of the creditors 
5 ſhe has paid. 2 Yef. jun. 518. 1794. Jones v. Fukes. | 
9. The deviſee aliens; the land Net Ar 75 the fpecialty 


— debts of the deviſor. 2 Afr. 506. 35 G. 3. Matthews v. Jones, 


T5 TILT 1841 18 þ 


 25Yin-g8. G What Agreement is a Lien on the Lands, 
| "AF Agreed to purchaſe an eſtate of the plaintiffs for 1200, 
but died before he. paid the whole of the purcbaſe- money: 

and by his will, 48. giving 8001, legacy 1 — cher, deviſes the 

eſtate purchafed, and all his perſonal eſtate, to J. K., and makes 
him executor ; J. X. commits. a deva//avit. of the perſonal eſtate, 
and dies, and the perſonal eſtate deſcends on B. K. his ſon. The 
court, to give the legatee a chance of being paid her legacy out 
of the_perſonal eſtate, directed the plaintiff to take his ſatisfac- 
tion Out of the purchaſed eſtate for the remainder of the purchaſc- 
mL, 3 Att. 272. Feb. 1745.  Pollexfen v. Moore. | 
2. Where a conveyance is made of land, and the money not 
paid, as againſt the, vendee, his heir, or any claiming under him 
as purchaſer, with notice of the equity; the land may be reſorted 
to. Said per Lord Chancellor. 2 Je. 622. July 1755. Walker 


LY 
I. 


& 


v. P refwick, . ; TAE 8 1 +. 94 
3. A leaſe having pledged by a perſon, (who afterwards 
, breads 993" i the 82 as a ſecurity for oy 
money lent to the bankrupt, the pledgee brought his bill for a ſal 
of the leaſchold eſtate, Nen I Bre, Cb. Rep. 20g. 


1753. RAe v. Ruſer. | | 
n I 4 P 
* f h 


Ss. TELE 


Per 


Llent _— LET | PE 2 181 


Per Lord Chancellor. Where there is an incomplete 
ment for a mortgage, the court, after the death of the party, — 
given «1a ”o 2 3 582. Burn v. . e 


rn 
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0 What is Libel e 


& Libellous Jetter addreſſed to thi party himſelf, though ie 
may be the object of an indictment, as tending to incite 
the Slaintif to a breach of the peace, is not actionable. To en- 
title the party to an action it muſt be addreſſed to 2 third perſon, 

2 &ſp. Rep. 625. 

2: It is not a libel for the editor of a public newſpaper to com - 
ment fairly on any place of N entertainment, or on any pub- 
lic performer.  Dibdin —y 1 EP. Rep. 28. Aliter if done 
falſely and maliciouſly. 16. E's 

3. If a member of parliament publiſh his ſpeech in the * 
papers, and it contain charges of a ſlanderous nature againſt — 
individual, an ng mg ti will lie againſt him for a libel. 

v. Lard Abingdon, 1 E 226% „ 

4. A paragraph 225 newſpaper charging another with being 
vulgar or ſcurrilous, is not 2 libel. But if it aſſert of ſuch 
ether newſpaper that it is low in circulation, as addrefſed to per- 
ſons who 27 N to advertiſe in it, it is a libel. Heriot . 
Stuart, 125 437+ | 

5. A report i 8 newt per of 5 my in court in a cauſe 
s not a libel. _ alter, 1 


6, An rk ; book is — 27a * v. Curl, 2 Stra. 
189. 4 Burr. 2527. 
J. To inſert a paragra in « newſpaper'df a tradeſman, tends | 
ing to difcredit him in his buſineſs, is a libel for which he may 
maintain an action. Harman v. Delany, 2 Stra. 898. bs 
8. If the contents of a libel ate true, the court will not grant” 
an information, but will leave: it to the ordinary courſe of juſtice © 
deſore a grand jury. Rex v. Bickerton, 1 Wtra. 498. 
9. Though a libel tend to a breach of the peace, yet it is not As to when 
n actual breach of the peace ; and therefore a member of parlia- tb proſecu- 


meat writing a ſeditious libel, is entitled to his privilege from be- n 
ing arreſted for the lame, Ken, v. Wilkes, 2 Wilf. 149. * deny 


mit nt upon oath to induce he cure grant en Information; and when be need nol vide Rex 
Pa Aon Ran ts e Rex v. nn 
7 225 75 r. K 


10. To print 4.8. — tha he is » ſnndlr iv a tibetan. 
Kionable, | 1 T. K. 748 5 


5 462 
1 


- 


Libel, 


17. Whateyer tends to make a man ridiculous, or to hinge; 
men” from 'afſociating with him, is a libel. "Fillers v. Honſly, 
2 Wilf: 403. Rex'v; Benfield, 2 Burr. 980. 

12, Though the perſon upon — the libel 5 is written be 
. is 4 I S and A as un 1 715 Ti Phan, 

«I OT EPA LS: — Be 


Fd 


| by: ED (D) What i is the dee — of the dent and of 


| phe 


| | Ut ry may find a ſpecial verdi 


the Fury, as to Libels. 


1. Uren ilar for printing and publiſhing a Ceditions 


libel, the jury found. the defendant guilty of printing and 

ng ONLY 3 -whereupon a ven. Fae. de nou⁰ was ordered. Rex 
Burr. as. 

3. e. G0. on. the trial of an indiftment * a libel, 


. By 32 6 


7 the jury may give a general yerdi& upon the whole matter in iſſue, 


and ſhall not be required by he court to find the defendant Evilty, 


; merely on proof oſ the publication, aud of the ſenſe afcribed to it 


in the information; but the caurt ſhall give their opinion and di- 
rection on the matter in iſſue, as in othet criminal caſes; and 1h 
&; but defendants may-move in ar- 

nt, as before paſſing this act. 
357 On: the trial of an indictment for'z libel, the only eli 


for the conſideration: of the jury art the fact of the {ne N 


the truth of the innuendoes, hether the ſubject matter 
be not a libel-is a 28 of law for the conſideration of — 
R. v, ibe Dean g M, 25 G. 3. 3 


. v. Withers, 3 bao (Bat ſee tad 32 G. 3. c. 60. above 
1 the api of jap © aw Tacks 
438. 
8915 71 8 . 


15 Vin. % 


©: Fleadiogs. | 


RY an, information, for. writing and publiſhing a be of 
and concerning the king's government, and; the employment of 
bis cp, (ettig forth the libel} verbatim , the words. *vf Tf and 
conger ning” are a n introduction of the matter contained in 
the. the. libel, and a,fuſhcient. averment that, it was written of and 


eee. the l ee and the renpleymant of- his 


Cop. 67 2. 


2» The gif ol every os of every bel, confiſts in the Surfer | 


or mier, of and 
to be ſaid or wri 


ER ow cx wy , the; words are averred 
ces micefury to conflitute the crime muſt by 


3. All circum 


ſet out. 


* 


Where the witting is ſo clear as to amount 7 itſelf. 10 2 
| libel, all _ N n pon the record are 


FO 5. Where 


r 


\ 


T. N. 428. n., and R. 


&'& 5 232.V, 


as 
_ 
_ 
Z o 


| Libel, 


. Where the libel does not in itſelf contain the crime without 


- 383 


zxtrinfc aid, ſuch extrinſic matter muſt be put upon the record 


by averments, If new matter, by way of introduZion; if matter 
of explanation, mm by way of innuendo. b | a 
6. After verdict, in an action for a Jibel, the judgment was ar- 


% 


reſted, becauſe it was not laid that the libel was of or concerning = 


te pleintiff. Lowfeld v. Bancroft, 2 Stra. 934- 


7, The publication muſt be ſtated in the declaration; but it may 


be collected from the whole of it, and requires no technical form 
of words. 2 Bl. Rep. 1037. . 6s 

8. In an action for a libel, written in a fortign language, the 
plaintiff mult ſer forth the libel in the original; and if he only ſet 


out a tranſlation of it, the court will arreſt the judgment. Ze- | 


nobio v. Axtell, 6 T. R. 162. 


9. An indiament or iuformation for a libel need not charge the 


10. An indiftment for publiſhing libellous matter, reſlecting 
on the memory of a dead perſon, not alleging that it was done 
with a deſign to bring contempt on the family of the deceaſed, to 


offence to have been committed vi et armis, or allege that the 
| libelous matter is falſe. Rex v. Burks, 7 T. R. 4. 


ſtir up the hatred of the king's ſubjects againſt them, cannot be 


| ſupported. Rex v. Topham, 4 T. R. 1266. 


. 5 (F) Publication. What. ; 
. EV ENO of buying a Le, in the ſhop of a known com- 
> mon bookſeller and publiſher, (eſpecially when it imports 
to be printed for him) is ſufficient prima facie evidence (if believed, 


Almon, 5 Burr. 2687 to 2690. | | 8 
2. Proof that the defendant gave a bond to the ſtamp-office for 


* 


the duties on the advertiſements in a newſpaper, under the ſtat. 


and not contradicted) to convict him of publiſhing it, Rex vp. | 


29 G. 3. 6. 50. /. 10., and had occafionally applied at the ſtamp- 
olice reſpecting the duties, is evidence that he ig a publiſher, 
F 5 


Rex v. Topham, 4 T. R. 126. 
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3 Titente. 


kt) Countermandable. 


IN geveral the ſame perſon who gives may revoke a Lancs | 


mereforr where an incumbent is bound by deed to reſide, ab- 
ſence by leave of the obligee ceaſes to excuſe when the licence ia 


countermanded, - It is like a general licence to enter another's” 


grounds, which may be countermanded at any time. Bag ſb 


* Ha, 4 Term Rep. 82. | 
. N 4 
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' xgVin.gs- +... (A) Time of Limitation. 
1. JN ejectment for mines, plaintiff proving himſelf lord, of the 
. ..* manor, and in poſſeſſion of it, does not avoid the ſtatute of 
limitations, if the defendant has been in poſſeſſion of the mines 
8 20 years; for they are diſtinct poſſeſſions, and may be different 
_  Inheritances. Rich v. Johnſon, M. 14 G. 2. 2 Stra. 114%. 
2. By the ſtat. 4 Ann. 16. no entry or claim ſhall be ſufficient 
unleſs an action be proſecuted within a year after. 
3. To make length of poſſeſſion a bar under theſe ſtatutes, it 
muſt be a poſſeſſion adverſe to the title of the true owner, and 
not length of poſſeſſion during a particular eſtate. Coup. 218. 
4. Particular times of limitation are frequently appointed by 
ſtatute, different from thoſe, in common taſes; as, in actions 
againſt juſtices of the peace, conſtables, headboroughs,  &c. 
which, by 24 Geo. 2. c. 44. / 8., muſt be commenced within {x 
months; and in actions againſt officers of the exciſe or cuſtoms, 
Dr. which, by 23 Gw. 3. c. 50. , 34, muſt be commenced within 
- three months after the act committed. K 


\ -. 
x 


r5Vis. 06. (B) Prevented as to real Actions. By what As. 
; 1. TH poſſeſſion of one tenaht in common, & nomine, 2s te- 
ſuch poſſeſſion is not adverſe to the right of his companion, but 


he acknowledges him co-tenant ; nor, indeed, is refuſal to 
of itſelf ſafticient, without denying his title. But if upon de- 


1 and denies his title, faying, he claims the whole, and will not 
pay, and continues in poſſeſſion, ſuch poſſeſſion is adverſe and 
©. + 7 oufler enough. And in the ſame caſe it was held, that a ju 


ſ-ſon for a great length of time, . 36 years. Per Lord Manſ- 
Feld, in F. u. Preſſer, Comp. 218. Vide £/pinaſſe, 456. I Ath, 
4593. 1 Hl. Rep. 677. 2 i. 690. 


barred after 20 years by the ſtatute 
Tarrant v. Heller, 3 T. R. 172, 


1 


nant in common, can never bar his companion; becauſe 


in ſupport of their common title; and by paying him his ſhare, 


mand by the co-tenant of his moiety, the other refuſes to pay, 
might preſume actua / ouſter from an undiſturbed and quiet poſ- 


2. Whether the lord's right of entry for a forfeiture be not . 
limitations, Qu. Roe d. 


0 
1] 
was {a 
the n« 
the dt 
« ſell 
opini⸗ 


N. P 
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(C) Prevented as to perſonal Actions. By what At, — 


1. N aſſumpſit on a promiſſory note, and non aſſumpſit infra ſex : 
annos pleaded, on the trial it appeared that the defendant 
was ſurety in the note for J. S., and that fix years were elapſed fince” 
the note was given, but that upon demand- within the fix years, 
the defendant ſaid, * You know I had not any of the money my- 
« ſelf; but I am williag to pay half of it.” The court were of 
opinion that this promiſe took it out of the ſtatute. Buller: 
ene Fake | 
2. In aſſumpſit on a joint and ſeveral iſſory note, and the 
action was againſt one, who pleaded the ſtatute of limitations ; 
payment of intereſt by another of the drawers was held a ſuſh- 
cient acknowledgment to take it out of the ſtatute as to all, and 
the plaintiff recovered. Whitcomb v. V biting, Dog 629. 
3. Where a joint and ſeveral promiſſory note was given by two 
in the year 1784, and one became bankrupt, the payee proved the 
note under his commiſſion and received ſeveral dividends, the laſt of 
which was in the year 1793, a balance remaining unpaid, the pre- 
ſent action was brought, and the defendant pleaded the ſtatute of 
limitations. It was held that the payment of the dividend under 
the commiſhon againſt one, took the debt out of the ſtatute © 
limitations. ackſon V. Fairbank, 2 H. Bl. 40. 0 . 
4. The lighteſt acknowledgment of a debt has been held ſuſſi- 
cient to take a demand out of the ſtatute; as to ſay, « Prove 
« your debt and I will pay you; or, I am ready to account, 
« but nothing is due to you.” Per Lord Mansfield, Cowp. 548. Qs. Whe- | 
Yea v. Fouraker, 2 Burr. 1099. | | way og 
9 G terpreted io be an acknowledgment of a debt, even in the ſlighteſt Gow 


5; Where to an action of afſump/it, and the ſtatute of limita- 
tions pleaded, the plaintiff proved, that juſt after the bill had been 
delivered, the defendant met the plaintiff and ſaid, What an 
extravagant bill you have delivered to me.” Lord Kenyon ruled 
this to be a ſufficient acknowledgment of ſome money being due. 
Lawrence v. Worrall, Peake's N. P. gz. 9 28 

6. A latitat ſued out within fix years ſhall be good to prevent 

the ſtatute from running, though no bill of Middleſex preceding it 
is ſhewn. So a capias is good without an original. Hollifter v. 
Coulſon, 1 Stra. 550. Metcalf v. Burrows, Bull. N. P. 151. 
Though the writ ſued out has been informal, it ſhall yet be 
ſufficient. Leadbetter v. Markland, 2 Bl. Rep. 1131. But where 
the proceſs is impoſſible or a nullity, it ſhall not operate to take the 
demand out of the ſtatute. Green v. Revell, 2 Salk. 421. + 

8. If the plaintiff has levied a plaint in aſſump in an inferior 
court, it ſhall prevent the ſtatute of limitations from attachi 
againſt- him, if he ayer in his replication above that it is flv the 
ſame cauſe of ation. Story v. Athyns, 2 Stra. 719, 4 


*» C*PER WY eos .fJ ww er 


as 
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9. And 


Limitation, 
; 9. And if an action has been ſo commenced in an inferior 
court, and the defendant removes it by habeas corpus to the King's 
Bench; though the fix years have elapſed before the removal, yet 
the ſtatute does not bar the action, if the commencement of it in 
the court below was within the time · Gaiver v. James, Trin. 
14 G. 2. C. B. Bull. N. P. 151. $774 een 
10. It is neceffary that a ſuit ſhould be continued; for though 
. a writ has been ſued out, yet if there have been no ere on it 
for fix years, from the ſuing of it out to the time of declaring, the 
ſtatute ſhall operate. Lacon v. Lacon, 2 Att. 395. bn 
11. And the continuances mult be by regular proceſs; for 
where to a plea of the ſtatute of limitations, the plaintiff replicd 
that he bad ſued out a bill of Middleſex in Mich. term 1785, 
which had been regularly continued to Mich. 1789, when he ſued 
out an attachment of privilege for the fame cauſe of action, to 
which the defendant appeared: to this there was a demurrer, 
when it was decided, that to keep the ſair alive there muſt be a 
continuance of the original writ ſued out ; that here the firſt pro- 
| ceſs was by bill of Middleſex, of which an attachment of privilege 
(being a writ of -@ different nature) could not be a continuance. And 
the defendant had judgment. Smith v. Botuer, 3 T. R. 662. 

12. A bill depending in Chancery almoſt ſix years is not ſuch a 
demand as to take a debt out of the ſtatute of limitations, Anon. 
H. 1736. 2 Ath. 1, - © e e ee 
13. One of two makers of a joint promiſſory note having be- 
come a banktupt, the payee receives a dividend under the com- 
miſhon on account of the note: this will prevent the other maker 
from availing himſelf of the ſtatute of limitations in an action 

brought againſt him for the remainder of the money due on the 
note; the dividend having been received within fix years before 
the ation brought. Jachhen v. Fairbank, 2 H. Bl. 340. 
14. If there be a mutual account of any fort between the 
plaintiff zud defendant, ſor any item of which credit has been 
given. within ſix years, that is evidence of there being ſuch an 
open account between the parties, and of a promiſe to pay the 
balance, ſo as to take the cafe out of the ſtatute of limitations. 
Catling v. Skoulding, 6 T. R. 189. ee e N 


- 


touching the Perſonalty. ' * 

f ſtatute of limitations runs againſt every demand ſo 26 
1 co be a complete bat; notwithſtanding any meſne act inter- 
voning, as-bankruptcy;. couerture, We: For where'in aſſumpſſt by 
the aſſignees of a bankrupt, and plea of non-aſumpfit infra ſex annot, 
the plaintiff replied that fix years were not elapſed at the time of 
he Agent. On demurrer the defendant had judgment; for 
though the fix years might not have elapſed at the time of the aſ- 
ſignment, yet as they were elapſed at the timo e bringing theattiat, 
the ſtatute was a good bar, Gray v. Mendez, 1 Stra, 556. 


— 
La) 
- 
_- — 3 


change, and promi 7 Cheeveley v. Bond, Shaw. 34. 
O 


2 2 5 (F. a) Accounts between Merchants. 28.202 


Stoulding, 6T, 
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2. The ſtatute of limitations runs alſo againſt al bills of eu- | 


3. The ſtatute of limitations extends not to debt reſerved by 
indenture ; nor to debts on matters of record. But 20 years with- 
out any demand is of itſelf a preſumption that a bond has been 
paid, 1 T. K. 270. 8 | | =; 


EY HERE the plaintiff, to a plea of the ſtatute of limitations, 
-—F'Y' replied a bill of Middleſex, and that the defendant promiſed. 
to pay within the ſix years. before the ſuing out of the writ, and 
it appeared that all the items in the bill whereon the demand 
aroſe, except the laſt, were above fix years ſtanding before the 
bill of Mrgaleex ſued out; it was infiſted for the plaintiff, that ; 
the laſt item being within fix years, and this being an account 
current never liquidated, ſhould draw the former items out of the 
ſtatute 3 but it was held by Mr. 7, Deniſam that the clauſe in the 
ſtatute of limitations about merchants accounts extended only to 
caſes where there were mutual accounts, and reciprocal demands 
between two perſons; but if there were only a demand by 4. 
againſt B. in the common way of buſineſs, as by a tradeſman on 
his cuſtomer, that cannot be called merchants accounts; and 
he was clearly of opinion, that in that caſe the ſtatute was a bar 
5 al demands of above fix years ſtanding. Cotes v. Harrii, Bull. 
„, 149, 150. | | | + 3 Vox 
2. But where there are accounts current between parties, and 
credit given on both ſides, in ſuch caſe, if any item is within bx I 
years, it ſhall 3 ſtatute from attaching. Catling v. — 


impriſoned, Now cmbͤ tt. 
1. Ir ſeems to have been the better opinion; that the exception node 

in the ſtat. 21, Zac. 1. c. 16. in — of perſons. being be- 
jond ſea, extends only to the caſe where the creditors or plaintiffs 


were ſo abſent, and not here the debtars or defendants were, be- 
cauſe creditors. only are mentioned in the ſtatute. Hall v. Wy- 


born, 1 +. 99- But now by, 4 Ann; c. 16. , 19. it-is enacted, | 4 
that if OS againf{ whom any action lies for ſeamen's wages, - 


treſpaſs, detinue, trover, replevin, action of account or upon the 
Wes other actions mentioned in 21 Fac. 1. c. 16. / 3. ), was 
beyond ſea at the time that ſuch action accrued, the plains ſhall 
be at liberty to bring his action againſt him within the ſame time. 
after his return aa is limited for ſuch action by ſtat. a1 Fare 1. 
1. 6 and 4 Ann. c. 16. 1 = . 


oP 2. H 
. . 
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26 Vin. 124. 


defendant, as to ſuch 
lief for 


Limitation — 
2. If one plaintiff be abroad and the others in England, the 


action muſt be brought within fix years after the cauſe of action 
\ ariſes. Perry v. Fackſon, 4 T. R. 5 16. 


3. If the plaintiff be in England at the time the cauſe of action 


' - accrues, the time of limitation begins to run, ſo that if he, or 


his perſonal repreſentative, does not commence an action within 
ſix years, they are barred by the ſtatute. Smith v. Hill, 1 Will. 
134. KS een & | 

4. By 4 Ann. c. 6. , 17, 18. it is enacted, that all ſvits and 
actions in the court of Admiralty for. ſeamen's. wages fhall be 


commenced within fix years next after the cauſe of ſuch fuits or 
Actions ſhall accrue, and not after, with a proviſo in favour of 


the plaintiff's infancy, coverture, impriſonment, or reſidence be · 
yond the ſeas, at the time the cauſe of action accrued. 


"5. The clauſe as to perſons beyond ſea extends only to ſuch 28 
are actually fo. Therefore if a perſon be in Scotland, it is not 


ſufficient. King v. Walker, 1 Bl. Rep. 286. 


6. The ſtatute of limitations can never begin to run againſt 2 
plaintiff who is a 1 . until he comes into this realm. Stri- 
7 


thorft v. Greame, Eſq. C. B. 3 Wilſ. 145. "5-0 


(T) Equity. Relief, in what Caſes, againſt. the 
50 SgScͤcatute. X | 


1. PHE loot of imichtides dots hot Sti to h Hull. Con. 


Rep. 7cg. 13 G. 2. Shirme v. Merick and others. Nor to 
accounts current. N pn Hao | 
2. The ſtatute of limitations was pleaded to a bill of diſcovery, 


but the plea was over-ruled. Bunb. 60. 1 1 Dean and Chap- 
others. 


ter of Weſtminſter v. Sir Thomas Croſs and 
3- Bill by a lay impropriator for tithes for about 24 years. The 


that he did not promiſe to make any ſatisfaction for any tithes 


beſore the ſaid fix years. The plea was over- ruled; for the de- 


fendant, as to the tithes, is in the nature of a receiver or bailiff 


for the plaintiff, in which caſe the ſtatute does not operate. 
Bunb. 213. 1726. Marſton v. Cleypole and others. © 


44᷑. The ſtatute of limitations pleaded by one partner to a bill 
brought by another for the balance, and an account-and fatisfac- 
tion; and the plea was allowed. Bunb. 217. 1726. Bridget v, 


Mitchell. * Ek 
5. The ſtatute of limitations cannot be pleaded to a bill which 
charges 2 fraud diſcovered within fix years before the filing of the 


bill; and in this caſe it was held that the ſtatute of limitations 
was pleadible againſt the South Sea Company, in whom the eftates 
of the late directors are veſted by act of partiament, in the ſame 

manner as it might have been pleaded againſt the late directors, 


the 


Pet” 


\ 


part of the bill as prays diſcovery and re- 
any time within fix years next before the filing of the 
- bill or ſerving the ſulpœna, pleads the ſtatute of limitations, and 


Limitation. 


the Company ſtanding in their place ; as where the aſſignee of a 
bankrupt-claims under the act of parliament: yet, as the ſtatute 
of limitations might be-pleaded againſt the bankrupt, it is plead- 
able againit the aſfignee. 3 P. Wms. 143. Mich. 1732. South 
Sea Comipurty v. M ymondſell. © 

6. take a debt out of the ſtatute of limitations there muſt 
be a direct admiſſion of a debt, and in ſeveral caſes at law it has 
deen held, that there maſt be an expre/s promiſe ie pay: and though 
a truſt for payment of debts is held to revive ſuch debts as have 
been barred by the ſtatute of limitations, yet the judges have al- 
ways been diflatished. cr 107. 7 4 1744. Lac v. Briggs. 
Vide alſo Ouchterlony v. Karl Powis,” Amb. 231. May 1754. 

7. Where a real 76. is to be affected by a truſt. to pay debts, 


plain and clear debts only are revived, and not ſuch as depend 


upon accounts to be taken. . 

8. An offer to account will rake a caſe out of the ſtatute of li- 
mitations. 2 Ye. 485. Juy 1752. Earl Pomfret v. Lord 
Windſor. | 


(U) Equity. What Proceedi Inge in Equity are with 


in it. 


i. Y ber ſtatute of limitations is a bar in equity as well as at law. 
Com. Rep. 710. 13 G. 2. Slirme v. Meyrick and others. 

2, It appeared in this caſe that the right of the plaintiff, and of 
thoſe under whom he claimed, had accrued near thirty years fince,. 
during all which time the defendant's poſſeſſion had been un- 
moleſted; the ſtatute of limitations was pleaded, and though it 
was urged that the plaintiff had not the leaſe in his poſſeſſion, and 
that the defendant in his plea had ſet forth that the leaſe had been 


renewed ; and although it was alſo inſiſted, that however the 


plaintiff might be difabled from bringing an <je&ment, yet he 


__ bring a bill in equity; the Chancellor refuſed to grant re- 
in the caſe of fo ſtale a demand, and allowed the plea. 3 F. 
Vm. 263. Eoft. 1734. Low v. ne. 


3. Length of ink hich will not bar an ejectment, will not 


bar a bill in equity. 3 P. Mme. 287. Trin. 1734. Col v. 
Arnham. 


4. The ſtatute of limitations ſhall bind an infant where his 
truſtee neglected to ſue within fix years, ſo where an executor or 


adminiſtrator neglects to ſue. 3 P. Vt. zog. Trin. 1734. 
Nr. Eaft India Company. ** 


A corporation ſhall have the bene | of the ſtatute of mi- 


tations, as well as a private perſon. B. 


6. A dill p-; had been depending ang fix 


jears, is not to be confidered a ſufficient demand of the debt to 


take it out of the ſtatute of limitations. 1 At, 282. Hill. 1736. 


Lake v. Hoyer, And . 1, * 1736. Anon. S. P. 
1. K 


Limitation, 


J. It the ſtatute of fimitations be neither pleaded nor infited 


on by anſwer, the defendant cannot have the benefit of ſuch bar to 
the plaintiff's demand. 1 Ark. 493. Hill. 1737. Prince v. Heyſin. 
8. Though a receiver be appointed by the court, yet that will 


- not alter the poſſeſſion of the eſtate in the perſon, who ſhall be 


found entitled at the time the receiver was appointed, fo as to pre. 
vent the ſtatute of limitations running during the right in diſpute, 
2 Ark. 15. Hl. 1737. Anon. 2 

9. T. S. deviſes al! his real and perſonal eſtate to G., his heirs, 
c. charged with the payment of his debts ; the plaintiffs, who 
are bond creditots, never aſked for theit principal, but received 
their intereſt regularly of G., the executor ſor 16 years, and G, 
during this time made ſeveral ſales of the teſtator's eſtates : the 
Maſter of the Rolls diſmiſſed the bill brought by the bond credi- 
tors or the purchaſers, whom he would not diſturb after a 
poſſeſſion of 16 years. 2 Ak. 41. Fuly 1740. Ellict and others 
v. Merriman. | N ' | 

10. Where a judgment was outſtanding, and no ſatisfaction en- 
tered, the court of Chancery refvſed to decree it ſatisfied merely 


upon preſumption of length of time, the judgment being 42 years 
landing, 


and eſpecially fince the ſtatute for the amendment of the 

law 4 Anne, c. 16. / 12. allows a plea of payment at law, as it is 
an old judgment. 2 Ath. 45. Fuly 1740. Kemys v. Ruſcomb. . 
- Ft. The ſtatute of limitations cannot be pleaded to the diſ- 

covery when the debt was due, though it may be pleaded to the 
debt itſelf ; becauſe, by the defendant's ſetting forth when the 
debt commenced, it will appear to the court, whether the fix years 
are incurred according to the ſtatute, 2 4h. 51. July 1740. 
12. Where the enjoyment of an eſtate has been for 21 years 


., courts of law, as well as courts of equitys will make a ſtrong. pre- 
ſumption in favour of ſuch poſſeſſion, 


ugh there may be fome 
circuniſtances to ſhew that it was not the intention that the in- 


| heritance ſhould be conveyed. 2 fil. G. Nov. 1440: Cooke v. 


13. Lord Lucor by hls will left to Derotfy Potter an atnvity of 


a 5 for her life; ſhe dies in 1718 the plaintiff, the repreſentative 


the annuitant, in 1740 brings his bill for the arrears of the ans. 
nuity, from the year 1708 to the death of Dorothy Potter. The 
court; from the length of time, preſumed it to have been paid, and 
diſmiſſed the bill with cofts. 4 Al. 71, 1740. Smallman v. 
Lu Archibald Hamilton. ' | | 


4. Where no demand has been made on u bond for 40 year, 
de judges will direct a jury to find it ſatisfied. 2 Al. 144+ 
March 1140. Gratwick v. Simpſon and Moore. 5 


15. Portions, which became due in 1673, were ſued for n 17171 
ſuch a lengtir of time creates a ſtrong preſumption that they are 
paid,. aud it almuſt amounts af morn negative to induce the 
court _ that they are ffill unpaid. 2 4th. 177. Apri 
1241. Sir Th Srandifs v. Mad g. | 

OT N . 16. Levgth 
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16. Length of tire pleaded in bar to a redemption of a mort- 

page which was made in 1713, the mortgagor's ſolicitor appearing 
to hive fertled an account in 1730 in order to pay off the mort- 
gage, Lord Hardicke held that would fecure the the right of re- 
demption. 2 Att. 333. Truly 1742. Anon. 
17. Coverture is no excuſe for not redeeming a mortgage: for 
if a woman becomes afterwards diſcovert, the ſtatute of limitations 
will run from that time neither is a tenancy by the curteſy any 
excuſe, for it is of no conſequence to a eee who have the 
nk of redemption ; if they do not make uſe of their right they 
ſhall be barred. B. 

18. Though an original be filed at law, yet if there has not been 
any proceeding upon it for fix years, it will not prevent the ſtatute 
of imitations from running. 2 Ath. 395. Auguf 174. Lacen 
Y. Lacon, 

19. Tranſactions with a foreign prince and his government do 

not concern the trade of merchandize, and perſons concerned in 

ſuch tranſactions are not within the exceptions in the ſtat. 

21 Jac. 1. A letter of attorney from one merchant to another to 

get in debts, will not make the perſon fa deputed'a. merchant 

within the ſtatute, 2 Atl. 6 to. Fuly 1743 · Sturt v. Melliſd. The excep- 
tute as to merchants* accounts was to prevent dividing the account where — . 
the time and part before, 2 Veſ. 400, Aug. 1751. Welfod v. Liddel, 

20. A creditor by 4 Ann. c. 16. has the ſame privilege on the 
debtor's being beyond ſea, when the cauſe of aQtion accrues, as he 
had by the (tat. of James, on his being beyond ſea himſelf; and 
where a creditor, 'who. has been out of the kingdom, returns, the 
time will run, and his going abroad again will give him no privi- 

e, for that was gone by bis having once returned after the cauſe 

action accrued. 4b, 

21. It has been ſaid that the ſtatute of limitations will not run 


| againſt one joint-tenant or tenant in common, unleſs an actual 


ouſter is made; there muſt be ſome outer 3 but if after ſuch 
ouſter a tenant in common, or joint-tenant, continues in poſſeſſion 
of the whole for 20 years, it is a bar. 2 Atl. 632. Jah 1743. 
Story v. Lord Windſor and others. 

22. An executor of a houſe ſteward to Lord Bradford, after an 
acquieſcence of 17 years, ſets up a demand for a large ſum due for 
buſineſs done by his teſtator, to which the repreſentative of Lord 
Bradford infiſted on the ſtatute of limitations, which was allowed. 

3 lth. 105,  Fuly 1744: Lacon v. Briggs. 


23. The ſtatute of limitations cannot be pleaded againſt a breach But the rule 


aſ truſt, nor can a perſon who has taken a conveyance from the ar trutt 
truſtee ſhelter himſelf under a plea of that ſtatute. 3 Ath. 459. — reno 
March 1746. Boteler v. Collington. i of limita- 


caly, D and nt eee, tru bade a al by ta | 


. 1 Bro." Ch. Rep. 55 1753. 
24. eee eee ee 


1 
doe. atromoadras. aids. 


Limitation. | 

| ſumed; except in caſes of mortgage: the mortgagee is ſuppoſed 
to continue in poſſeſſion, and the mortgagor to be tenant at will 
to him. 1 J. 51. Nov. 1747. Leman v. Newnham. 

25. Where the owner of a rent charge ſuffered it to run in ar- 
rear for eight years, it is not to be preſumed abſolutely relcafcd. 
1 Ve. 267. Fuly 1749. Alien v. Allen. 

26. Bill lies dy the aſſignee of a bankrupt ſor delivery of goods 

8 by the bankrupt, notwithſtanding the ſtatute of limita- 
1 Yef. 278. Fuly 1149. Kemp v. Weſtbrook. 

- A remainder-man expetiont on an are for life or years, to whom a right to enter or bring 


on giectment is g Sag ent rr yet ſuch remainder - man is 
not bound ts do ſo, and if be comes within tis time after the remainder attached, it will be 


nor can . tete #4 be on not wit hin 
C 
* Bill Bled for a ſtrict culement, *her a long acquieſcence 
e plaintiff's anceſtor, when it had become impoſſible to bar 
4 remainder, and diſmifled. 1 / 7 530. Auguft 17 50. Far. 
ler v. Phillips. . 
28. Courts of equity diſcourage ſuits for old, ſtale accounts, 
dut every caſe of this kind muſt ſtand upon its on circumſtances; 
and length of time does not in equity. bar an adminiſtratix from 
calling for au execution of a ttuſt of real eſtate. 2 Ve 1. 482. 
Fuly 1752. Earl Pemfret v. Lard Windſor, © 12 
A. offer in account will take a caſe out of the florie of dil. TUBE, 


29 Filing a bill for equitoble relief is equivalent to the bringing 
an action at law as to preventing a fine being ſet up as a bar; but 
ſtling a bill for a diſcovery merely is not. But this decree was af- 


terwards reverſed in EINE 1 Bro. 2 p. 289. Trin. 1783. | 


Pincke v. 
30. Although Don- peyment of intereſt ſor twenty years on a 
mortgage, where clear, and no demand, raiſes a preſumption of 
payment ; y«t on doubtful circumſtance, and the original mort- 
gage admitted, it was referred to the Malter to inquire whether 
any intereſt had been you 3 Bro. * Rep. 209. July 1791. 
i Traſb v. bite. f 
31. Demurrer to a ; bill charging fraud in miſrepreſenting the 
value of an eſtate to the vendor, on the ground that the "Hg 
tion was 27 years old, and had been confirmed by a deed 23 years 
ſince, overruled, lengeh of time being no ground for a demurrer. 
3 Bro. Ch. Rep. 633. Trin, 1792. Zar Deloraine v. Browne. 
3 bill of review will not lie after twenty years Amb. 645. May 1767. 3 Bro. Ch. 
2 notis, 8. C. Though 4 bill of review cannot in general be brought to re- 
ce after 20 years, this aoes not apply to perſons having contingent interefts, 
. or being under dilabilities, 4 Bro. 


Ch. R 1. Mich. 1793s; 
_ Lytton'v. Lytton, *© * 


32. Payment of a legacy preſumed, after 40 ears elapſed and 
ich, 1792. Jones 


no demand 4 Bro. Ch. Rep. 11 
T %, un. 1 l. 8. 8 5 


33. Bilk by next of . for perſonal eſtate, ſecured mortgage, 
„ The will was dated in 1754; the 3 


Limitations;  _ 

filed till 1792. Ia a common caſe the ſuit could not be ſuſtained. 
after ſuch a lapſe of time; but in this caſe the parties not being 
zppriſed of the law, as to the bequeſt of money on real ſecurity 
giren to a charity being void, and no preſumption on that account 
ariſing.of a releaſe, his Honour referred it to the Maſter to inquire 
into and ſtate the circumſtances. 4 Bro. 214. Feb. 1793. Pick- 
tring v. Earl of Stamford.” 2 Fef. jun. 272. 8. C. Upon the re- 
port, the perſonal eflate tuas decreed to the next of kin. 2 Vef. jun. 
381 1 ; | 


34. Account of rent of an eſtate held of truſtees; the ſtatute 
of limitatzons was inſiſted on, but the account was ordered only for 
2 beſore the bill filed. 4 Bro. Ch. Rep. 468. Hercy v. 
5. Creditors are not relieved in equity after laches ; 
* where a creditor, ſeven years <a Fas yo ke filed 
a bill to obtain the benefit of a decree to account, and after anſwer 
took no ſteps for 33 years, and then filed another bill againſt the 
refiduary legatees of a party, whoſe aſſets were diſtributed with 
notice to the plaintiff, and againſt other repreſcntatives, bill 
was diſmiſſed upon the laches only, though the queſtion. of ſatiſ- 
faction was doubtful. 2 Ye: jun. 87. 1793 · Hercy v. Dia- 
ö, 4 Bro. Ch. Rep. 257. 8. C. EA 

36. Attornies bills of coſts examined after a long period, and 
payments made. 2 ef. jun. 202. 1793. Newman v. Payne. 

37. Statute of limitations cannot be pleaded to a legacy, nor to 
an annuity. 2 Veſ. jun. 571. f 1795. Higgins v. Crawfurd. ö | 

38. Defendant pleaded 40 years poſſeſſion without account or 
admiſſion. of any debt to à bill ſetting up an old mortgage, and 
ſtating an account ſettled, and that owing to, infancy, coverture, 
and alber diſabilities, plaintiff could not proceed. Plea allowed. 
2 Veſ. jun. 669, Fuly 1795. Bletuit v. Thomas. a rot 

30. Lacher do not run upon a large body. of creditors. 3 V. 
jun. 740. May 1798. Whichceate v. Lawrence. * 

40. Forty · ſix years after a decree, deckiag an execution of the 
truſts of a will, and a conveyance in fee to the tenant in tail male, 
who had alſo the reverſion. in fee, with the conſent of the only in- 
termediate remainder-man. in tail male, a bill was filed againſt their 
deviſees :- the plaintiffs claiming under an old voluntary grant out 
of the-reverſion, the eſtates tail being ſpent and no recovery having 
been ſuffered, and praying a diſcovery, and conveyance, a general 
demurrer was allowed 3 though the deviſe and conveyance were 


{ ſtated only by way of pretence, and not expteſsly charged; "the 


whole right, as againſt the defendant, being founded upon that 


| conveyance...: 5 Ve. jun. 3d November 1799. Fletcher v. Toller. 
41. Upon pofſeſhon for many years, the origin of which did 


not appear, Hor any title except as ce/{us gue truft under a term tg, + 
raiſe à ſum of money, the court would not preſume any other 
title, and decreed the plaintiff to be let into poſſe (hon. ou paying 
the 3 but with reluctance, and on account of the lacber, te- 

Vou. V. b 0 fuſed 
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11 Luinatir, Nan compos, and Idtot 


1 br be fon 
222 25 ( Cuſtody: Who hall have i ir, and how. 


I. Hk cuſtody o bete may de granted to a n 
T .thoup h ay be not ai urit, but under the apa her 
huſband; * 3 2 Vm. 111. 4520. Ex parte King mill, in notis, 
2. One} though of great age, being deprived-of his memory, and 
become almoſt you compos mentis, was admitted to ar{wer by his 
ad, in regard the demand in queſtion was but ſmall ; Fes 
ba d the demand been confiderable, the regular way had been to have 
taken out à commiſfou of Junacy, and wy * a ene 
alſigned. Did. in a. An-. 
3. Vagrants only, and not perſons af . a1 within the AQ 
7 755 empowers juſtices of the peace to take crooked e 


2. Anon. Aupuff 1740. 
7 


| 
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| hether the ſtat. 4 G. 2. extends to — . — at we; or 

' | al to lunatics of whom the cuſtody has been granted by the 

great ſeal; and whether it extends to lunatics of whom a curator 

bas been appointcd abroad. Amb. bo. 2 parte man 
Anandule. December 1749. 

F. A committee was PP of the lunatic's perſon and 
"cate: with a ws ifs not to receive any of the eſtate himſelf, 
and a recciver was alſo a ppofated:” Adm. "Taq" een Biltir 
Burſt. Anga. 1156. © + 
5. Bankruptcy of the committee of the perſon of a lunatic 1 2 
ſulfigient caule for removing him on account of the fund for main- 
tenanee; but the cuſtody of the perſon will not be changed if the 
Maſter finds it proper, with regard to the comfort of the lunatie 
that it ſhould continue. 3 Ve 7. Jun. 2. N » 6997s Nev. 


a. . 2 1 . dag 
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5 Power of the Committeg.. "And Allowances, 


E court Ave d. profits of: the nmelde eſtate to the 
* committee ſor the maintenance of his perſon. [he lu- 
natic ep his adminiſtrator rings a bill for an account of theſe 
rofits ; the defendant, the cgmmittee, pleads this order of court 
"for the allowance of the profits for the lunatic's maintenance, 
The plea was ordered ty ſtand for an anſwer ; but as there was no 26 w 
fraud, the court would not vary the relief 2 3 f. Vn. * N 


8 Bp 1731. Man v. * land, and . ob 
__ | 2 3 1 2 Tbe 11 


the age of 21, and becomes lunatic : 


Lunatic, Non compos, and Jdiot. 


2. The king's grant of a lunatic's eſtate without account is 
yoid ; but the king or lord chancellor may allow ſuch yearl 


maintenance to a lunatic as amounts to the yearly value of; bie 1 


eſtate. Hid. 110. 

3. A committee of a lanaric's feal eſtate may cut down tim- 
ber for repairs. 2 Atk. 407. Aug. 1742. Ex parte Ludlow. - 

4. A ſum of money deviſed to be laid out in lands in Eg gland 
jn truſt for A., with remainders over, is, by act of parliament, 
Tecur-d\on 4s eſtate in Scotland during his minority. A. attains 
the money may be called 
in and laid out purſuant to the truſt, It is to be conſidered as an 

eſtate in. England, and a proportion to be ſettled for his mainte - 
nance-and debts between his eſtates in England-and Scotland. An- 
other, ſum, in the Exchequer in England, ariſing from the ſale of 
heritable juriſdiction in Scotland, confidered as real eſtate in Scot- 
. 2 Pe. ation Fuly 1751. Margit of Anandale v. Mar- 

ebioneſe of Anand, 
5. The 1 of a lunatic not allowed any thing for his 
trouble; but in this caſe, on account of particular circumſtances, 
the allowance. for -maintenance. was 
of Anne OR. 1749-. 

6. 5 a a ED. to 5 alter the property of a lunatic 
ſo as to effect any alteration as to the ſucceſlion to it, 80. 
Dec, 1749. Ex parte Marchioneſ of Anandale. 

7. In this caſe the court ordered, money to be lent to diſcharge 
incumbrauces on the lunatic's Scotch eſtate, it being for his con- 
venience ; and divers inſtances were mentioned of the power of 
the Chancellor over the Scotch eltates of a lunatic, who was in 


England. Wbid. | 


F. The committee has a lien on the lunatic's eſtate red 


by him; and the ſolicitor employed for him was declared to-ſtand 
in the place of the committee, and to have a lien for bis bill. 
An. 103. Barney v. Powell. Hog: 1750. 


9 Committee 970 a lunatic's eſtate not permitted to paſs his ac- 


counts, without. inquiry what money is in hand from time to 


time. 1 ef. jun. 156. Ex parte Cation. June 1790. 


10, On a bill by a ſon, the committee of the father, who was 


a lunatic, to ſet aſide a voluntary ſettlement by bim, a motion, 


ſor the defendant to be at liberty to let the houſe, ſell the ſurni- 
ture, and bring the money jutv. court, was refuſed, the plaintiff 


not conſenting. 1 Pef. jun. 160. Colman v. Croker. June 1790. 
11. A lunatic is to have every comfort his ſituation and fortune 
kg, admit of, without any conſideration for thoſe in expeQancy. 


8 0 755 Ae OO 4 bel FF. 


increaſed. Amb. 78. In the © 
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198 Lunatic, Yon compos, and Idiot. 
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or Grants, &c. of a Lunatic, confirmed 
or avoided. * 


1. WW HERE, before an inquiſition of lunacy, a perſon, who 
3 was found a lunatic, has made a purchaſe. with the 

probation of his only ſon, the court would not change the diſpo- 
tion which had been made of the ſum of money, but let the 


4 
: „ 


of a lunatic's perſonal eſtate to be laid out in repairs, and even 
upon improvements of his real eſtate. 2 Atk. 414. Sergeſon v. 
Sealy. O. 1712. 6 an . | . ; 
N 2. 15 Geo. 3. c. 20. .enafs that 1 of a 2 only 
und ſo, ſhall be null and void, unleſs he be previouſly declared ſang 

by the Lord Chancellor, © N 1 e A 


iS bie, e 0 ts OA, OE Mates, OD 1 
1. © appeal from an order of the Lord Chancellor touching 
© 2 Junarics to the Houſe of Lords, but only to the king in 

council, 3 P. Wis. 104. 1731, Sheldon v. Mr. Juſtice For- 
igſcur Aland, and gathers, 435g e e n 

2. After the juriſdiction of the court of wards was taken away, 
the juriſdiction over idiots and ſunaties reverted back to the court 

of Chancery, to which it originally belonged. 2 Att. 553. 1743. 

The Bailiffs and Burgeſſes of Burford v. Lentball. * 
3. Where there is any miſbehaviour in the execution of a com- 
miſſion of lunacy, the court, upon examination, may quaſh it, 
und direct a new commiſſion. 3 4th. 6, Nov. 1943: Ex parte 

EKeberte. . 4 bf nd 1 

4. The perſon againſt whom a commiſſion of lunacy iſſued, on 

the different appearance he made upon a ſecond inſpection, was 

allowed to traverſe the inquiſition, and the grant of the cuſtody 
was ſuſpended till further order. Bid. 7. | 22 
5. The Lord Chancellor can make an order in a lanatic's af. 
fairs after his death. Amb. 706. 1772. Ex parte Grimſlone. 

6. Mortgage on a lunatic's eſtate paid off with his money, and 

the mortgage term ordered to be aſſigned in truſt to attend the in- 

- heritance, and held not to go to his next of kin. /bid. | 

| 1. Where there is a reference to the Maſter in a caſe of luna- 

4 ey, he ſhall make his report, although the lunatig be dead. 3 Bra, 

4A 7 . Rep. 238. 1791. Ex parte Armſtrong. 

A» 8. Petition that a fund in court belonging to-the plaintiff, or 

| the intereſt of it, might be paid to the plaintiff 's wife, for the 

maintenance of himſelf and family, he being in a ſtate of mind, 
which, though not amounting to lunacy, was of top great imbe« 

b cility, in conſequence of a paralytic ſtroke, ta do legal acts. And 

the court ordered the intereſt to, be paid to the wife from time ta 

r | ume. 


purchaſe ſtand; and it was ſaid, that the court had allowed part 


parte Smith. Lol 


£ 


1. THE rules of judging in equity and at Jaw'in' caſes of inſa- 


lunnticur, non 


And it was ſaid by the Lord Chancellor Hardwicke, that 


Lunatic, Non compos, and Jdiot; 
time.” 4 Bro. Ch. Rep. 100. 19. Bird v. Lefevre. See. Ex 
parte Nadin, before Lord Thurlew, 4 Nov-,1786., where he ſaid 
that he was not againſt the practice of finding a man a lunati 
who was, by the infirmities of age, rendered unequal to the ma- 
nagement of his affairs, but that the more uſual way was to ap- 
point him a guardian, 1 Fob, Treat. 64. 3 
9. Timber was felled on a lunatic's eſtate by the committee by 
order of the court, the produce is perſonal, eſtate of the lunatie. 
—— v. Lord Compton, 4 Bro. Che Rep. 231, and 2 Ce, jun. G1. 

„C. 1793- © | | | | 1 t 
ro. In this caſe the Chancellor, in deeiding a motion for a new 


199 


trial, laid down general principles relating to caſes of lunacy. Ef 


4 Bre. Ch. Rep. 443. 1792. Attorney: General v. Panther. 


11, The Lord Chancellor cannot, upon a petition in lunacy, 
order part of a lunatic's eſtate to be ſold for payment of his debts, 
to prevent a bill by his creditors. 5 #2, jun. 556. 1800. 2 


f en 
* b4 : - © Ls. 


(E) How the Lunacy ſhall be ried, and what. is a 
0... 1. . good Return. ha 


Shad 


nity are the ſame, 2 Att. 327. 1742. Bennet v. Fade. 
2. An inquiſition of lunacy is always admitted to be read; but 
is not concluſive evidence, as it may be traverſed. 2 Ath. 412, 
174%. Sergeſon v. Sealy, T% 7 | 


b 4 man was found lunatic on two ee, 2 alvo tie Py nate 
- « - 3 Atk. 184. 1744. Ex Barneſly. Bet <yhere ag > ſition founa @ perſox an 
| 21 25 / 1 x parte Barnedly. The 


idier, the court allowed him to traverſe. Cied in the above taſe of 


© heir of @ lunatic is bound upon the traverſe of an inquifition. 7 Alk. 308. 1746. In the 
Matter of Roberts. pete the 2 e traverſe, if he be found 9 X 


at the time of the alienation, the alierce is bourd, Ibid. 


3. That V. B. was incapable of governing himſelf and his 
lands, Ec. is an illegal and void return to a commiſſion of lunacy. 
3 4th. 168. 1744. Ex parte Barneſly. The uniform returns are, 
; n compot mentis, or, ſince the proceedings have been 
in Engliſh, of unſound mind. bid. 


19Vin. 138. 


* Where the lunacy of a perſon-is in queſtion, the court will | 


make a proviſional order as to his effects, till the point as to the 
lunacy is determiried. 3 Ath. 635. 1748. In the Matter of Heli. 
5. In this caſe a commiſſion, was denied, the party being only 
of a very weak underſtanding. ' 2 Vef. 407. Lord Donegal's caſe. 
finding a 

man an idiot for ſo many years paſt was good. Bid. Fe 
6. A commiſſion iſſued to inquire of the lunacy of one be- 


yond ſea, directed where the manſion-houſe and great part of the 
| n K 2 Veſ. 401. Aug. 1751. Ex parte Southeat. Amb, 


0 2 | | / 
04 7. The 


i 


Lunatic, Non'icompos, and Wut 


7. The commiſſioners and the jury have à right to inſpect the 
Frs And coſts were decreed againſt a peiſon having n 

cuſtody and not producing him. llt. 
8. A perſon found a lunatie by a competent jariſliction abroad. 
L lunatic Hens.” 2 "gk Jos. es. 1793. Ex: parte 
illam. g $1051 ax, rien 26 geen 
9. No sj cles to-the mints octinqujdcs finding a perſon 
Wh: that it dees not ſtate, that the lunatic has or has not lu- 
eid interrals. A traverſe to a return to un inquiſition finding a 
perſon x lunatic is a tight by law, though the Lord Chancellor is 
not diffatisfird with the return the evidence.; And the order 
"was he; at for the purpoſe of taking the traverſe, 91 oa Jun. 

| 1800. Ex parie Ferna. . enn 24 

5 BY In the above caſe, it was ſaid by the Chancellor that the 
| Recom a traverſe is ſhort ; merely ſtating the inquiGtion, taking 
e common traverſe upon it, and then abe attorney joins iſſue. 


— 
{ ' |; | 1 

A 
: * 


: 9 5 Upon the return of the traverſe-t0 the. inquiſition of lu · 
nacy, finding that the party was a lugatic at the time of her mar- 
rige; and at the time of taking the inquiſitido, but at the time 


(of the verdict) was not 2 lunatic, the commiſſion was ſuper- 
ſeded, The Chancellor doubted whether the double return was 


good. 5 Ve, jun. 833. 1801. Ex parte Ferne. 
12. Traverſe to an inquilition eng a wy ig Y 
rr not matter of fayour. {big. 


"TR; (K) Lunatic and Truſtee enabled to waer. 
| . 4 Found e hs ſenate of Homb „a mont- 


f age within the ſtat. 4 G. 2. c. 10., and w directed 
to convey. 296. 1749. Ex parte Otto — 
4 . Fs may a lunatic by the Maſter's report, cannot be 


ordered to convey under the ſtatute, unleſs a commiſſion of lu- 


nacj has iſſued. nere "1796: ITO. 
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Mariners. 5 


2 — 
91 


en (A. 2) Mariners Wages, Payalle c or loft. h what 
AY Cafes, and bow much. 


1. CTION by a ſailor for wages in 4 N 4 Ts N 
A land, and from thence to Spain or Portugal, or . 


in the Mediterranean.” The contract was, „That the wages 
ſhould 


' wages of the maſter; for his contract is founded upon 


in the Admiralty for his wages as mate, and-fop a further allow- 


ſhould: be paid at that at which ſuch wages were »/yally 
due. . Xx that the — taken after 
its arrival at port in Newfoundland, and upon its voyage from 

1 to its port of delivery. The court were of opinion 
that no wages were due, the ſhip being loſt. before its arrival at 
its port of delivery: for it is one entire voyage, the fiſh being the 


S727 7 


* 


only lading of the ſhip. Hernamum v. Raauden et al. Executors of 


Ferd, 3 Burr. 1844. 


ee glainti® una a: faber on-board defendant's Mp which. 
was taken and ranſomed. The captain, on behalf of his owners, 


promiſed to pay him 4/. a· month in order to induce: him to be- 
come a hoſtage. This is binding on the owners, and the plaintiff 
ſhall recover the amount in an action againſt them. Yates v. Hall 
& al. 1 „ Göre ; M2 
3. An officer or ſailor who has engaged to ſerve on board a let- 
ter of marque for certain during the voyage, and a ſhare of 


all prizes, is not entitled to any part of the wages, if the ſhip is 


taken before ſhe completes: her voyage; although he ſhall have 


been ſent from the ſhip before the capture, as ;prize-maſter, on 
board a prize taken in the courſe of the voyage. Abernethy v. 


4. The cargo of the ſhip was loſt by the capture of a privateer, 
who carried her into G. The maſter ſtaid three months to refit, 
and take in new lading, and, to prevent the ſeamen going away, 


reed to pay them ſo much per month while they ſtaid. In an 
ion, the maſter would have excuſed himſelf, on the rule that 
freight-is the mother of wages, and that none are paid while the 
ſhip is lading and unlading. Pratt C. I. agreed that this was the 
general doQrine, but held it not ſufficient to control the ſpecial 
agreement. Campion v. Nicholas, 1 Sura. 9. 


(8) Wages. Suable for. In what Cour t, and | when. 
"as ann N 15 * N. , ; ern 177 x 
I. MARINERS cannot ſye in the court of Admiralty for 

wages due upon a ſpecial agreement under ſeal, and exe- 


cuted at land ; and the court granted a prohibition. Howe Eig. 
v. Napier, 4 Burr. 1944. Day al. v. Searl, 2 Stra. 968. S. P, 


15 Vin. 246, 


2. But aſter ſentence, the court will not grant a prohibition 


upon this ground, where it does not appear upon the face of the 
proceedings, that the court below have no juriſdiction. Buggin 
v. Dennet, 4 Burr. 203 9gꝑ ... 

3. A carpenter of a veſſel may ſue for wages in chxAdmiraliy. 
Wheeler v. Tbompſan, Stra. 107 

4. So may a baatſwain. Nagg v. King, Stra. 8 8. 
5. But a ſuit ſhall not be allowed in the Admiralty for the 


of the owners, and not of the ſhip. Dil. 
6. Where the mate became maſter during the voyage, and ſued 


ance 


— 


eredit 


© unite after he became maſter, the court granted a prohibition qwoal 
the time he was maſter, and refuſed it quoad the time he waz 
mate. Reed v. Chapman, Stra. 93) Is tes? 
J. Though a pilot be a mariner, yet he cannot ſue in the Ad- 
| miralty for wages for piloting a ſhip from Sca Reach ro Deptford, 
both being within the body of the county, and therefore out of 
. | Rt 
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1 Vin. 0 n it g 2 . * 1 

| bk E«;Ä m e. 8 
1. IN treſpaſs for breaking and the plaintiff's cloſe, and 
I Þ® ereCting a ſtall there, Defendant pleaded three pleas. The 
b 35 being the material one, was, That there is a public market 
Held every Saturday in the locus in quo for ſelling barchers? meats; 
*wherefore he entered the market with his meat in order to fell it, 
and for that purpoſe erected a ſtall for the neeeſſary expoſing his 
meat to ſale, and laid it upon the ſtall proct ri bene licuit quæ ft e 
dem, & c. Replication, that plaintiffs were ſc iſed in fee of the cloſe 
and market, and that deſendant, without their licence, and of his 
own wrong, entered and erected theftall ; frivolous rejoinder and 
demutrer. Reſolved per cur. Iſt, That though every perſon has 
of common right a liberty of coming into a public market to buy 
and ſell, without paying any toll, if not due by cuſtom or pre- 
ſcription; yet he has not of common right a liberty of placing a 
tall there, but muſt have licence from the owner of the ſoil, if 
—ttete be no particular ſum fixed by the cuſtom of the market for 
| ſtallage. If there be a ſum or duty by cuſtom, that cannot be 
exceeded, but ſtill he muſt agree with the owner of the foil. If 
' tbe a toll it is % generit, for toll can only be due by grant or pre- 
_* ſcription; but the owner is of common right entitled to ſtallage 
in a new erected market, and the ſoil is no further appropriated 
| to public uſe than the common right to enter the market to buy 
and ſell. 2dly, Treſpaſs is the proper remedy ; for neither debt 
nor aſſumpſit would lie, nor could the owner of the ſoil diſtrain, 
as there is not any certain fixed ſum or duty, or contract expreſſed 
or implied. The 2 r, Oc. of Northampton v. Ward, 1 Wil}. 107, 

2 Stra. 1238. 8. C. Dann e 
2. If the foil or pavement is picked, dug up, or broke, in ereQ- 

ing a ſtall, c. it is called piccage. Ibid. bx 24008 + 

| 3. So, where treſpaſs was brought for breaking and entering 
pPlwkhaintiff's cloſe, and placing thereon divers tables, ſtools, baſkets, 
pots, pans, and other utenſils. Defendant pleaded, 1ſt, general 
iſſue; 2d, juſtification, for that the p/a:s where is an open m_— 
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Market. | 203 
and that he placed the tables, c. there to expoſe them to ſale, 
Replication and demurrer, Judgment for the plaintiff. For by 
the laſt caſe no man can erect a ſtall in a market without leave, 
and the conrt cannot criticiſe” and diſtinguiſh between a table and 
fall. The Mayor, &c, of Norwich v. Swan, 2 Black. 1116. 


() Fair. What Things Strangers may do. 15Yin-145 
[JFON the authority of Davis v. Leving, 2 Lev, 89. cited in 
Vin. Abr. (C), pl. 3. it was held, That the inhabitants of one 
market town, city, borough, or town corporate, are not prohi- 
bited by 1 & 2 Ph. & M. c. 7. from ſelling woollen cloth, &c; 
in other market towns, &c, by retail, and not in open fair. Lee 
v. White et al. Dougl. 243. a 20 | 


(F.g) Proveedings. Pleadings and Judgment. How, Erg 


1. A Q warranto will not lie for encouraging and promoting 
5 A — holding à market; for the — only guilty 
of a miſdemeanor at moſt; and there is no uſurpation of a fran- 
chiſe. Rex v. Marſden et al. 3 Burr. 1812: 1 Blac. Rep. 579. 
2. Quare whether an information in the nature of a quo . 

ranto for uſurping a fair or market upon the crown can be granted 5 
upon che apþlization of a private perſon? The court gave no de- 5 
cided" opinion upon the queſtion in Rex v. M determining 6 
that cuſe upon the point mentioned above; but they ſeemed to 
ineline that it would not he. Bid, . 


{H. 2) bat Things may be ſold ont of the Market. ae 

Tr 3% #4 . - "3 10 1 4 ire . ö 
O hawker can expoſe goods. to ſale in any part of a market 

ton but the public market place by 29 G. 3. c. 26. f. 16, 15. 

Rex v. Redfearne, 4 Term Rep. 2 3. 2 1 845 


(1) Of the Toll Book-beeper,, and Property altered uur ss 
by Sale in Market overt or Fair. 


(PHE original owner of goods ſtolen, who proſecutes the felon 

to conviction, has a right to the reſtitution of them: but he 
cannot recover the value of them in trover from a perſon. who 
purchaſed them for a valuable conſideration in market overt, and 
who has reſold. them befote conviction, notwithſtanding that the 
owner gave him notice of the robbery while they were in his poſ - 


* 


ſe lion. Hor turod v. Smith, 2 Term Rep. 750. 
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JT 1 was. * by Lord Mongfeld. K in 
Scotland, in fraud of the Eule marriage G, was valid, 
1. Rep. 259. 2 Bur. 1080. Ainet e 435.0! - 
2. But ſuch a marriage was olemnl, held good, 6xſt;in the fois 
ritual court and afterwards by the delegates. Compeon v « Bear. 
, Delegates, 1 Dec. 1768. Bull. N. P. 113 | 
+ "2 Tas a'ſuit for jaQtitation of marriage, and plea of x<landeſtine 
marriage (before the marriage act) ſtrong acknowledgments for 
18 years . the delegates n — 
facient to eſtabliſh the marriage even inter viva, 
tual proof of it was given. Heruey v. 2 Bl. R. 56. 
Scveifgiven 4. A marriage in France, eſtabliſhed dy the ſentence of a court 
9 having proper juriſdiction thereof there, ia eue 12 *. law 
criminal e- of nations, Noach v. Garvan, 1 Fg. 189. rt 
tion. 1b. 5. Said per Lord Hardwicke, ibid. Thatwhen, the-perſons and 
2 ſoriunes of. minors. are under the care of, the court of Chancery, a 
ſoreigner who contrives a marriage with one of them abroad is 
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_ 


q * 


* ilty of a contempt of the ogutt, aud if 1 — ** 


ere I would puniſh him. Roach v. Caruan, ih. 1% „ 
6. In a queſtion relative to a pariſh ſettlement, it 1 age: 
red ;. 17 5 


A* fary to ſhew that all the ſalemnities were regularly | 

NONE, though in a ſuit of jactitation of marriage ſuch proof is necefſary, 

vet in other caſes (2s the legitimacy ' of. children and the like) 

| the uſual May" prooſs of marriage are not taken away by 
6 the ſtarute. St. Devereux v. A * en 


(E) Good, in reſpert. of the Perfon Q whom, 
2 degrees prohibited. 


* A Prokibition was denied to x ſuit in the ipsteasb cbt for 
St. matrying his wife's ſilter's danghrer.” 1 Aſowell 
1 


75 
2. The ecclefiaftical court eannot aunul an inceſtbas marriage 
after the death of one of the parties; but may proceed to punilh 
the furviyor, nee eee 1 4 | 
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60 The Lieente 200 Regittring; Banne and Place 
where ; and Fe e -marrying otherwiſe ; 
what; and in wha x ; 


0.2. c 33. J 1. All banns of marriage ſhall be 
publiſhed in an audiple manner in the pariſh church, or 
chapel „in which hanns had been uſually, \ ubliſhed, of the pariſh. 
to which the perſons belong, upon three Sundays preceding the 
marriage, in time of. ſervice, immediately after the ſecond leſſon z 
and if they'live in different pariſhes, to be publiſhed imtach z and 
if in an extra in the next pariſh church; and all 
the rules of the rubrick; and the marriage to be ſolemnized i in one 
of the churches where the bannt were publiſhed. 1 

Seer. 2. No parſon ſhall be obliged to (publiſh banns unleſs 
notice of the names, place, and ane of cußdenas bas bern de» 
lirered ſeven days before. + % 

Secd. 3. Parſon ſolemnizing marriage, aer publication 05 
between perſons under age, without conſent of parents or guar- 
dans, but without notice of ſuch diſſent, ſhall not be puniſhable z 
ind if t or guardians ſhall: declare or — to be de- 
clared, at the time of publication of banns, their difſent noon 
the publication of banns ſhall be void. 

82. 4. No licence ſhall be granted to folemnize a marriage 
except in the-pariſh church or-chapel where one of the parties 
has refided for at leaſt four weeks) or, if an extra-parochia) place; 
in the adjoining. 


. g. Sering to the Archbiſhop" of CanterSury his right of 


1, 26 


grantiog licences to marry at any convenient place. 


Set. 8. If any ſhall ſolemnize matrimony in any other 
place th an à church or public ehapel, unleſs by licence from the 
Archbiſhop of Canterbury, or ſhall ſolemnize matrimony without 
publication of banns, without à licence; ſhall be guilty of felony, 


and be tranſported ſor 14 Naber, and-all marti ſo nee 
ſhall be null and void. Ses 


8&8. ro. Provided chat after ſ mnization of marriage, under 


publication of banng, proof of refidence ia the pariſh ſhall not be 
neceffary j nor, where by licence, proof of reſidence in the pariſh 
where ſolemnized 3 nor ſhall/proof to the contrary be admitted. 

Keck. 11. Marriages by licence, where either party, not a vi- 
dow or widower, is under 21, without the eonſent of the father or 
guardian, or mother (if no father ar guardian), firſt but and oh- 
tained, ſhall be null and void. 

. 12. Where mother or e eee mentis, 
abroad, or refuſe conſent, the party may oppiy' to: the Lord Chad- 


cellor, who, if he finds the. marriage proper, ſhall declare accord 
r marriage ſhall be valid. 

| + No ſuit iu —— 3 court dal le to compels 
nag ea * 
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Seck. 1.4. Churchwardens are to provide books in which the lift 


A be eee Ggned by the 


12 rs. All marriages muſt be in the preſence of two wit. 
neſſes, and to be regiſtered, and ſigned by the . and wit- 
nefics, and miniſter. 

Sect. 16. Parſon convicted of making falſe entries, or altering 
or forging entries in the regiſter, or of forging any 2 or of 


_ deſixoying the regilter, he ſhall n 
death. 


Sact. 14. This at not to extend to —— * 
2 
Ja. 18. Not to extend to Scotland, nor to an 
kers or Jews, where both parties are — 
ligions; nor to any marriage ſolemnized beyond ſeas. 
2. The marriage of a pauper, being contrary to the 26 G. 2. 
& 33+ J. 17. (the huſband being under age), was holden to be ab. 
ſolutely void, for the marriage act is made againſt both the con- 
tracting parties, and therefore they cannot waive the diflabilities 


s among | 
theſe re. 


of it, as they might if made for their benefit. unn Preſs 


ton, Burr. Sem. Caf. 486. 8. C. 1 Bl. R. 192. 

3. A marriage was held void, being celebrated in a chapel 
erected ſince 26 G. 2., although marriages had —— 
quently celebrated there. Res v. N — Dove Doug: '659- 6 

4. mr a par of this" determination — 21 G. 3. 
c. 53. paſſed, by which all marriages, before that time, ſolemnized 
* — church or chapel erected ſince 26 G. 2. were 
made valid, and the clergymen, who had celebrated the nr IM 


_ exempted from the penalties of that act. 


5. A baſtard is within the marriage act, and if manied under 
age, without banns, and without conſent of father, er or 


3: 15% 


mother, it is void. bore n 90. 


. (i) broesge Bond, Ve. mw 


1. J. Treats for the marriage of his ob * in * Kidlement 
of the ſon there is a power reſerved to the father to join- 
dure any wife whom he ſhould in 200: per annum, paying 
1000. to the ſon: the father treating about marrying a ſecond 


wife, the {on agrees with the ſecond wife's'relations to releaſe the 


*Tooo!., but takes a private bond from the father” for the payment 


of this T0007. Equity will not fet aſide this bond, for it would be 


injurious to the firſt marriage, which being prior in ume 1s to be 


preferred. 3 P. Vn 6. 170 Roberts vi Robert. 


2. Plaintiff, having paid his/addrefſes to the defendant Hannab 
" Woodbouſt, againſt her father's conſent; prevailed upon her to exe- 


cute a bond in the penalty of 660f. with a condition * that if the 
e above · bounden Hannah Nroodhonſe do, on or before the expiration 
= — "of 13 months after tlie deceaſè of her father-Robent Woodhouſe, 


& & according 
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from proceeding at law. 3 
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« according to the uſage of the church of England, eſpouſe the de- 
« fendant Ralph Shepley, if the above- named Ralph Shepley will 
« thereto conſent, and the laws of this realm will permit the 
« ſame; or if it ſhall happen the ſaid Hannah Woodhouſe fhall 
« not nor will not marry the faid Ralph Shepley as aforeſaid, but 
« ſhall happen to marry with ſome other perſon, then the ſaid 
% Hannah Woodhouſe ſhall-and: will well and truly pay unto the 
« ſaid Raiph Shepley the ſum of 500/. of lawful Briti/h money, at 
« or immediately after the failure of ſuch marriage; but if it ſhall 
« happen that the ſaid Hannah Woodhouſe ſhall die before the time 
« appointed for the ſaid marriage, then the ſaid Hahnah Wioed- 
rot/ ſhall leave and give the ſaid Ralph Shepley 101. as a token 
« of her love, to buy him a ſuit of mourning with, then this 


« obligation to be void,” There was alſo a bond from defendant 


to her in the like penalty, and with nearly the like condition. The 
father died, and after the expiration of 13 months the plaintiff filed 


her bill to be relieved againſt her bond, and died, and the ſuit was 


xevived by her adminiſtrator. There was a croſs bill by Reph 
Sbepleyto have ſatisfaction for this bond out of the aſſets of Hannah 
Woodhouſe, alleging he was willing to have married her, but was 


prevented having any acceſs to her by her brothers. The Chan- 


cellor conſidered Hannah Mood bot to the defendant in the 
nature of a marriage brocage bond, and decreed it to be delivered 
up, and diſmiſſed the croſs bill. 2 4th. 535. 1742. Woodbouſe v. 

3- The plainti gave the defendant a note for 2000. for under- 
taking to procure him a marriage with a lady; the fact being ſup- 


rg affidavit, the court made an ordet on the defendant to 
e 


p the note in his own poſſe ſſion, and not aſſign or indorſe it 
over, but would not extend the p 5 6—"a ſo far as to reſtrain, him 


«+ 566. 1747. Smith v. A- 
well, | | 


4. Articles before marriage to ſecure an annuity out of the wife's 
. eſtate to her ſervant, who had influence over her; and a bond 


for to; the bond was delivered up, and there was a new grant 


- of the annuity after marriage. The conſideration of the bond and 
_ 8 directed to be tried. 1 J. 503. July 1750. 

eV. | Kinn \ +. l 
g. Bill by buſband after the wife's death to be relieved againſt 
à dond given by her to her aunt, juſt before marriage; where a 
debt is contracted for valuable confideration,, though. concealed 


from the huſband, it is vo; fraud upon the marriage. This cauſe 
came on upon bill and anſwer, and a conſideration was ſworn 
tively to in the anſwer, and alſo, that it was at the requeſt of 


dhe wife herſelf that the obligee concealed; the tranſaction from 
der huſband, the bill therefore was diſmiſſed wich coffs. ' 2 Yeſ. 


1 


\ 


6. Parol evidence admitted to ſhe that though a bond on mar- 
ringe was for 150/. per annum, yet the agreement was for, 1go/.z 


* 
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ment to deceive-a material party. 2 7 116. July 1751. Pit. 
cairn'v. Ogbourne. © 

7. Injunction granted to reſtrain defendant from recovering 2 
demand from one of the plaintiffs, he _ repreſented to the 
agent of the other plaintiff, on a treaty of marriage with his 
daughter, that here was no ſuch demand — 1 Bre. Ch. 


Rep. 543. 1782. Neville v. Wilkinſon. © 


On a treaty of marrioge berween Lord Arbuthnot, n 0g of 
Morrilon, it was -greed that Morriſon fbruld pay 50,600 mark! #s 22 


1 tlement 4913 agreed to: be made by Lord inbuthnot end bi is friends in confider ation of - 


that fortune, The night before the execution of the articles Morriſon prevailed upon Lud 
Arbuthnot tely to fign a writing, Pur porting that the real agreement aut for 40,500 
ax her that Morriſon bad agreed to the tontraft for 50,0090 marks upon the ex. 


Ge oy bn bro miner, without the cum 2 — 445. wud 
wor: contra ; ; 


' 5 00 Portions on . in IE cas the ws 


forfeits the Condition. 


„TI wen of a term unden h Conlewent win; Ghar if there 
ſhould be two or more daughters of the marriage; then 

the truſtees were to raiſe and pay to each the ſum of 2000/., if 
ſhe marry with the conſent of her mother, if living, and a widow:; 
if not, then with the conſent of the truſtees, or the ſurvivor of 

them, his executors, adminiſtrators, or aſſigns; and in caſe any 
of the daughters die before the portion was paid, that it ſhould not 
go to the executor, but the eſtate-ſhould be exonerated thereof, or 

if raiſed ſhould go to him on whom the reverſion of the premiſes 

is limiced'to deſcend. The father afterwards by his will gives the 

& farther ſum of 2000). to each of his daughters, as an augmentation 
* of their portions, ſubjeci to the ſame conditions af their original portions, 

and if any of the daughters die be fore the original portions become 
payable, then he wills that this 2000/ ſhould not be paid to her 
_ executor but that his /ady and executrix ſhould have the reſiduum 

of this money, and makes her refiduary legitee; | The plaintif 

' Hervey married one of the daughters without conſent, and Clutten 
another, alſo without conſent; they are not entitled to the portions 


either under the ſetilement or will. 1 * 3660 4737 Haug 


f v. Alon, Com. Rep. 7 26: 8. C. als 
2. 2 1 of 10001. pep ere Mary Graydon, 
* = id her at her — of 21 yebrs-or on the day of marriage, 
alt firſt happen, provided ſhe marry by ond with the conſent 
—_ my — but in caſe e di ie befere . money becomes payable, an 
465 conditions aforeſaid, then I give the ſaid 1co0l. equally bet teen my 
i wo. youngeft fans,” Benjamin and Gregory Graydon Ars. Mary 
Ko ;$randmatber of Mary Graydon, the mather, 


laintiff 
Clutton 
zortions 


—_ 
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and Jeremy ( ; theatncle, to be executors, © The mother, after 
giving to her daughter Mary Graydon all her wearin apparel, 

We. exprefied herſelf as — « then my will ie, that in 
caſe my daughter Mary Graydon ſhall marry before ſhe comes to 
the age of 21 years; ph. Tens the conſent and approbation of my 
executor under his hand firſt had and obtained (if he be living), 
that then ſhe ſhall not be entitled to any part of ſuch legacies, as [ 
have herein left her, but that whole ſhare ſhall be divided 
among(t my ſons. Benjamin and Gregory Grayden; the reſidue, 
after her debts and legacies paid, ſhe gives to her three children 
Benjamin, Mary, and Gregory, equally to be Hvided between them, 
ſhare and ſhare alike, and appoints her ſon John G to be her 
ſole executor.“ Bill againft the defendant Hicks, the huſband of 
Mary Graydon, to relinquiſh 1000. left under the will of the 


father, the having married without conſent of his executors, and 


alſo to relinquiſh the legacies under the will of the mother; the 
executors under the will of the father were all dead before the marriage 

Mary Graydon, and John, the mother's executor, renounced. 

he court was of opinion, that Afary Graydon was entitled to the 
1000/, under the will of the father, but not to the portion under 
the will of the mother. Graydon'v. Hicks, 2 Atk.'16. 19739, 

3. Truſtees ſaying in « letter, “ ur ball be obliged to conſent for 
the happineſs of the lady,” will be PRI a preſent conſent. 2 Ath, 
265+ 1738. Daley v. Deſbouverie. 

4. An executor brings a bill for the — of the defendant's 
marriage ; ſhe demurs; for that if ſhe were to diſcover what is 
aſked it would be a forfeiture of her legacy of 1500/., it being 
given conditionally, if ſhe married with the conſent of the truſtees 
under the will. Demurrer allowed. 2 Aal. 392. 1742. Chaun- 
rey v. Tabourden, 1bid. 616. Am v. man 2 V9. 265. 
3 Att. 260. Lucas v. Evans. 8. P. 

5. Queſtion on the marriage ſettlement of Sir John Wrotteſley, 
who, created a term for years in truſt, to raiſe aud pay, if one 
H child only, G.; it two, 6000. to be equally divided; 


if three or more, 80004. to be equally divided, and to be paid 


at their reſpective ages of 21, or marriage; nat it was provided, 
that if any of the faid younger children ſhould marry in the 
« father's life-time, without his conſent, and, after his death, 


„ without the confent of the mother, ſuch child ſhould forfeit his 


«or her {aid intended portion, to be diſtributed among the reſt, 
«at the age of 21 or marriage, wwith:ſuch conſent ; with a farther 
„ proviſo, that if any ſuch child ſhould marry without ſuch con- 
* ſent, or die before 21 or marriage, wth confent, the portion to be 
divided among the furvivors, at the age of 21 or marriage, with 


#. conſent? Frances, one of the daughters, married with Mr. Ben- 


Ad, without the conſent of the mother; and it was held by Lord 
Talbet, in Auguft 1734, that ſhe had forfeited her portion, and it 


ag decreed to the other children. One bf the daughters is-fince 


dead, before 21 or marriage; and the petitioner, Mr. Bendefh, 8 
who married Frances, applies the right of his wife, 3 


210 


Was of opinion that there was no deviſe over in this caſe, and that 


| Wheeler v. Bingbam. | 


| gparriage. ; 


is 21, for her diſtributive ſhare of her ſiſter's contingent portion; 9. 


and the queſtion was, whether Frances, as ſhe has forfeited her main 
original portion, is entitled to a ſhare of this contingent portion, on her r 
the death of her fiſter before 21 or marriage; and the court held feitu! 

| the was not, and diſmiſſed the petition. ' 2 Att. 584. 1743. 16 
Wrottefley v. Wrctteſley. EO pppro 
6. Where there is a condition annexed by a will to a. deviſe, ſuch 
either of real or perſonal «ſtate, and no notice required to be ſurvisx 
given: unleſs the le atees perform the condition, they cannot be withc 
entitled; and where there is a deviſe over, a forfeiture incurs, marri 
This was the cafe of a legacy on condition of marrying with con- 1755: 

| ſent.” 2 Ath. 616. 1742. Chauncey v. Graydon. II, 
7. If my daughter marry with the conſent of truſtees, or the witho 

t major part of them, and fignificd in writing before ſuch marriage uſe, 8 
«had, then I give to her, and not otherwiſe, 800/. ;”” and the teſta- dne 
trix directed J to pay her 30. yearly, whilſt ſhe continued ſole, ron(e: 


431. each May day, and Al Saints day, and charged all her real out he 
eſtates with debts of all kinds and legacies. The daughter, after 5. Sm. 


the death of the mother, married the plaintiff, without conſent of 12. 
the truſtees, and died ſoon after; but before her death the truſtees paid t. 
declared their conſent in writing. The Chancellor directed the of his 
plaintiff to be paid the arrears of the 300. pro rata till the mar- minor 


riage; aud in caſe the perſonal eſtate ſhould be exhauſted by 
debts, ſo much of the real eſtate to be ſold as will pay the 800. is to b 


and the arrears of the annuity. 3 Att. 330. 1746. Reyniſh v. 1768. 


Martin. a | 13. 

8. Teſtator gave to each of his grand - daughters, who ſhould be or D. 
living and uðnmarried at the time of his death, on their reſpectire 
days of marriage, ** the ſum of 1500/., and he defired that none favour, 
of his grand-daughters ſhould marry without the conſent of the they h. 
father and mother, or the ſurvivor Aan and therefore if any 


or cither of them ſhould marry without ſuch conſent, then by his 14. 
will he revoked what was thereby directed to de paid to ſuch but if 
p'and-davghter or grand-daughters, and ſuch of them ſhould not mother 
be entitled to any benefit by virtue of ſuch his will, further than eenditi 
what the father and mother, or the ſurvivor of them, ſhould di- ſent, is 
rect; and he afterwards directs, that after the ſeveral legacies and Jones y 
ſums directed to be paid are fatisfied, if any ſum of money ſhould 15. 
remain in the hands of the truſtees, the ſurvivors ot. ſurvivor of Wl daught 
them, the ſame ſhould be paid to his daughter Philade/phia for Hu 4, 
life, and after her deceaſe to the defendant Bingham and his heirs.” ent of h 
The plaintiff, one of the grand-daughters, married without the ber uſe. 
conſent of the father and mother, and filed her bill for the lega- W's the 
cy; the mother of the plaintiff appointed truſtees of the legacy enera]] 
for the plaintiff for her ſeparate uſe for life, and to her iſſue, but doe 
Af ſhe has no ifſue, then to the defendant Bingham. - The court {Wfached ; 


the plaintiff was entitled to her legacy. 3 Ack. 364. June 1746. 


| ſole, 
r real 
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mar- 
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| 3 Marriage. 
9. Eſtate given to a wife during her widowhood, with re- 
mainder over; it is good as a limitation 3 but if given over on 


her marrying again within a limited time, it operates as a for- 


feiture. . Amb. 209. - 1753. Jordan v. Holkham. 


16. Deviſe, in caſe his daughter ſhall marry with conſent and 


ppprobation of N. H. in writing, but in caſe ſhe marry without 


ſuch conſ-ut or approbation, the whole, after the death of the 


ſurvivor of her and her huſband, to go to Sc.; ſhe married 
without the previous conſent of N. H., but he approved of the 


marriage aſterwards in writing; held no forfeiture. Amb. 256. 


1755 Burleton v. Humfrey. | | | 
11, Settlement on two daughters; proviſo, if either marry 
without the conſent of their mother, it ſhould be to her ſeparate 


uſe, e. The mother propoſed and encouraged the marriage of 


dne of her daughters with Lord 8., and afterwards refuſed her 


ronſent out of pigur and reſentment : the marriage was had with- 


out her conſent; no forfeiture. Amb. 203. 1755. Lord Strange 
5. Smith. ' | | & | 

12. Teſtator bequeathed to his daughters 1500/. each, to be 
paid them reſpectively at the time of their marriages, with conſent 
of his executrix and executor, who are made guardians during their 
minority, with a clauſe for maintenance and education till 213 
held, a child attaining 21, her legacy was veſted : the condition 
is to be underſtood as confined to marriage under 21. Amb. 662. 
1768. Knapp v. Noyes, n | 

13. Deviſe, if 
or D. and have a ſon, they I give my eſtate to that ſon: if they 
ſhall not marry, then to E. A. and B. married, but not into the 


they have their whole lives to perform, and E. has no claim till 
their deaths. 1 Bro. Ch. Rep. 5 5. Randal v. Payne. 

14. Teſtator deviſes the reſidue of his eſtate to his children, 
but if any of the daughters ſhall marry without the conſent of the 
mother or guardian, her ſhare to goto thoſe unmarried ; this is a 
rendition ſubſequent, and a daughter, who married without con- 
kent, is notwithſtanding entitled. 1 Bro, Ch. Rep. 528. 1780. 
Jones v. Earl of Suffolk. \ Jie 

15. The teſtator, among other proviſions, gave to a putative 
daughter 10,000). in ſeveral events; one moiety at 21, in caſe ſbe 
ſbould be then unmarried ; but if ſhe married betore 21, with con- 
ſent of her mother, then the whole to be paid to her, or ſettl-d to 
her uſe ; but if ſhe ſhould die before 25, the 10,000/. was giver 
to the mother, to whom there was alſo a gift of the-refidue 
. The daughter married under 21, without conſent; 

does not come within the deſcription to whieh the gift at- 
tached ; it is there fore void, and the 10,0007. ſiuks into the refidue 
n to the mother. 2 Bro. 431. 1788. Scott v. 

er. * 

16. Legacy given to a female infant; by the codicil, teſtatrix 


pare the father a power, in caſe ſhe married, during his life-time, 
. | | Pa | without 


» 
* 
* 


or B. ſhall marry into. the ſamilies of C. 


favoured families; the marriage is a condition precedent Which 


$12 


; gVin. 272 


15 vin 272. (L 


Paxriage. c 
without conſent, to appoint; ſhe marries once with conſent; the 
condition is ſatisfied. 3 Bro. Ch. Rep. 128. 1790. Hutcheſon y, 
Hammond. Ay ; 

17. Legacy to plaintiff, in caſe of marriage with conſent of 
parepts; they conſent by a writing fo any marriage ſhe may contraf ; 
after the deceaſe of the ſurvivor plaintiff marries; conſent way 
only necefſiry during the lifetime of the father and mother, or 
the ſurvivor ; if otherwiſe, this general conſent i ſufficient. 4 Bro, 
Ch. Rep. 327. 1793. Mercer v. Hall. 

18. Condition ia reſtraint of marriage under 21, without con. 
ſent of truſt / es, eſtabliſhed both as to a rent charge and a perſonal 


legacy. 3 V, jun. 89. 1796. Stackpole v. Beaumont. 


19. Condition by will, requiring the conſent of truſtees to mar- 
xiage, not applicable to the ſecond marriage of a daughter, who 
had married between the date of the will and the death of the 
teſtator, and was a widow at his death. 3 Vg. jun. 227. 1796, 
Crommelin v. Crommelin. _ 3 


(K. 2) Conditions annexed to Portions determined, 


1. 4 Gave 2000). to Agnes his daughter, payable at her age of 
V 21, or marriage, if ſhe marnes with the conſent of her 
executors; provided if either of the legatees die before their 
legacies become payable, ſuch legacy'to be divided between the 
ſurvivor of her brother and filter. - Agnes married at 15, without 
the conſent of the executors ;_ held to be a condition in terrorem, 
and that the legacy is veſted, as marriage, one of the contingencies, 
bas happened. 2 Att. 184. 1741. Underwod v. Morris. 

2. Perſonalty given to truſtees to pay, dividends, c. to R. at 
28, or marriage, with conſent, and in caſe any, of the children 
ſhould die before their ſhares became due, the ſhare to go to the 
reſt of the children, and their iſſue per flirpes. R. married with- 
out conſe nt, had a child, fince dead, and died under 283 held the 
portion never velted, but the teſtator, having five children, held 
that one ſiſth part of it yeſted in her child, and it was accordingly 


\ decreed to the range Ha repreſentative. _ 1 Bro. Cb. Rep. 393+ 


1783. Hemmings v.-#unchley. 


(L] Settlements. By Agreement before Marriage. 
What is a good Performance. In regard of the 
Manser... HR. dat of 


1. Settlement will control a vriting executed | after, but the 
<7 parties refuſing to execute a ſettlement without it, they 
muſt be conſtrued-as one entire agreement, and both conkiſtent. 
, $69. May ts, , Bape. 


& 
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Matriage. 

2. The words jeparate uſe were not in à note given by the huf- 
band to his wife before marriage, by way of marriage agree - 
ment, yet the words © enjoy the profits,” imply it. IId. 

3- Settlement by the ſon tenant. in tail in poſſeſſion, in conſe» 
quence of an agreement made during the life of the mother, who 
was tenant for life; and being beveficial to the family, not ſet 
aſide, though made at the inſtance of the father, who took an 
interelt under it. 1 Bro, Ch, Rep. 369. 1784. Minchant v. 
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N Settlements. Performance good. In regard — | 


the Matter, 


of tool. a year on himſelf and wife, and the iſſue of the 
marriage; he ſettled the perpetuity of a penſion payable out of the 
cuſtoms z held a good performance, Amb. 391. 1760. Mid- 


dleton v. Pryor. | 
2. Perſonal eſtate is of ſo fluctuating a nature, that it is impoſ- 


. 4 On marriage gave bond to ſettle an eftate of inheritance 


fible to make every ſpecific article the ſubject of ſettlement, 


5 Vef. jun, 274. 1800. Randall v. Willis. 
(N) Settlements after Marriage without Articles, or 
Agreement precedent. Good in what Caſes. 


I. A Settlement being voluntary, is not for that reaſon fraudu- 
21 lent, but an evidence of fraud only; but there ia hardly 


15 Vin. 274. 
— 


a caſe where the perſon conveying was indebted at the time of 


the conveyance, that it has not been deemed fraudulent. 1 Ark. 15. 
1738. Ruſſell v. Hammond. | A 

2. A voluntary ſettlement is not fraudulent, where the perſon 
making it was not indebted at the time, and ſubſequent debts will 
not ſhake it. Hid. | for cs 

3. Where the father tenant for life, and the ſon tenant in fee, 


join in a ſettlement, it is good againſt creditors; for the fon . 
might have diſpoſed of the refiduary.intereſt without the father's. 


joining. Bid. 

4. Where the father takes back an annuity to the value of the 
eſtate compriſed in the ſettlement, it is tantamount to a continus 
ance in poſſe ſſion, and creditors will be relieved againſt ſuch a 
ſettlement, Jbid. 

5. Upon the ſtatute 27 of Elia. ſubſequent/purchaſers ſhall pre- 
vail to ſet aſide a ſettlement, that is voluntary and not for a valu- 
able conſideration. 1 Atk. 91. 1745. Walker v. Burrows, 

6. A ſettlement after marriage is good, if it be upon payment 
of money as 4 portion, or an additional ſum, or even an agree- 


& ty pay money, if | 
Wan n wa 


paid. 1 Ak. 190. 1744. 
Brown. 
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Brown 'v. 
th Smollet, 2 Vel. 13. 


ing indebted at the time. 


Ss the huſband muſt be proved to have been indebted at the 


PMarriage⸗ 
Jones. Stileman v. 2 40 479. S. P. "Ward 
2 Vef. 308. Hylton v. Biſcoe. 


7. Where a marriage ſettlement is executed after marriage, in 
ſuance of articles previous to the marriage, and the limitations 


| are. to. the huſband for life, to the wife for life, and to the heirg 
bol the body of the huſband to be begotten on the wife, it is exe - 
- eutory, and will be- carried into ſtrict ſettlement by the court 


otherwiſe if executed after marriage without any. articles previous 
to the marriage to direct the ues of ſuch ſettlement. 2 Ath. 39. 
1740. Glanville v. Payne. 

8. It is not neceſſary that a man ſhould be actually indebted at 
the time he enters into a voluntary ſettlement to nike it fraudu- 


lent; for if he does it with a view to be indebted at a future time, 


it is eng ſo, and ought to be ſet aſide. 2 At. 8. 1742. 


rr 


9. A., entitled to 5000. marries whilſt an Infavts the huſband, 
by deed after marriage, agrees the 5ocl. ſhall be to her ſeparate 


- uſe for life, and after her death, to the iſſue of the marriage; in 


the deed. was a proviſo, impowering the truſtee to lend a part or 


the whole to the huſband: he lent him 560/., and in fourteen 


months after the huſband became a bankrupt the truſtee filed 


| his bill to be admitted a creditor, and Lord Hargwicke decreed, 


that he ſhould come in as a creditor under the commiſſion for the 


| money he paid to the huſband; ſaying, “ that where a. man mar. 


ried an infant, and made no proviſion before marriage, a ſettle- 
ment made afterwards is good, where there is no proof of his be- 
2 Atk. 519. N Midulecome v. 
Marlow. 
10. A huſband who tad 17330. ſtock deviſed to him after mar- 
riage, veſts it in truſtees for the benefit of himſelf for life, of 
his wife for life, and afterwards for the benefit of his children; 
the ſettlement is void as to creditors before and after the marriage, 
and the truſt eſtate was decreed to be fold and applied in payment 
of the huſband's debts, - 2 Ath. 660. 1743- Taylor v. Jones. 
11. A wiſe having a contingent intereſt, under a bond given 


| by the huſband on the marriage, but no judgment entered up, nor 


any truſtees added for her, had alſo a leaſe of the torn-meter's 
office left her by the will of ber father, whoſe executor would nat 
aſſent to the huſband's ſale thereof, unleſs he made a further 
proviſion for her . but on a meeting with her friends, ſhe agrees, 
upon ſettling part of the money ariſing from the ſale for her {cr 
parate uſe during her huſband's life, and afterward for the chil- 


_ dren of the marriage, ſhe will part with her intereſt under the 


bond the other part of the money to go to the huſband ;' who 


becomes bankrupt. | Bill by the aſſignees under the commiſſion to 
| ſubje& her ſeparate property; but the court refuſeꝗ and diſuſe 


the bill, 2 Ye. 17. 1750. Ward v. Spallgt, 
12. To,impeach a” ſettiement after marriage under the 13th 


5 time, 


- 


Burſtou v. Milvington. 


ä Marriage. 3 215 
time, and to the extent of inſolvency. The creditor not _ 7 
ducing any evidence, his bill was diſmiſſed ; with liberty to file 7 
another. 5 Yef. jun. 385. May 1800. Luſb'v. Wilkinſon. ö | 

13. A ſettlement after marriage reformed in favour of the iſſue 

inſt the deviſee of the huſband, claiming under the reverßon, 
by his letter of inſtruQtions for drawing the ſettlement : but this 
equity did not prevail againſt creditors. 5"Vef. jun. 596." 1800. 


: 


— 


(0) Settlements after Marriage. | By Azreement be- % 256, | 


fore Marriage. Good as to Creditors, Sc. 


1, THE plaintif, before her marriage with Jahn Ty ell, was” 
75 EF ſeiſed in fee, or. her mother Mrs. Stanton was, an eſlate 


in Beriſbire, and in conſideration of the intended marriage, and 


of 1500. paid to Mr. Tyrrell as her portion, it was agreed that 


the eſtate ſhould be ſettled previous to the marriage, ſo as that one 


moiety might be enjoyed by the plaintiff's mother for her life, 
and afrer her deceaſe by the plaintiff, or her truſtees, for her ſole 
and ſeparate uſe, excluſive of her huſband, and that ſhe ſhould 
receive the rents and profits during her huſband's life, and that 
as well the ſaid moiety afcer the plante deceaſe, as the other 
moiety, ſhould be ſettled upon ſuch truſts as the plaintiff, by any 
deed in her liferime or by will, ſhould appoint. Mr. Tyrrell, the 
intended huſband, undertook to procure deeds to be drawn pur- 
fuant to the agreement; but when the deeds were reading over 
to the plaintiff in order to their execution, ſhe obſerved there was 
2 miſtake, for that the moiety of the premiſes limited to her mo- 
ther for life, was after her deceaſe limited to the uſe of Mr, Tyr= 
rell for life, and not to her ſeparate uſe, as had been agreed: and 


_  ſhe-refuſed to execute unleſs the miſtake was rectiſied: in order 


to do this, it was then propoſed by the truſtees, that Mr. T 
thould give à note or writing under his hand, that the plaintiff 


| thould take and receive one molety of the eſtate after her mo» 
 ther's death for her ſole and feparate uſe, according to the agree- 


ment, as if the ſame had been ſo ſettled by the releaſe; and there- 
upon Mr, Tyrrell, previous to the execution of the deeds, gave 
the plaintiff a note or writing to the purpoſe aforeſaid, and deli- 


vered it to the truſtee named in the releaſe, to keep for the plain- 


tif's benefit, The marriage was had, and Mrs. Stanton, the mo- 
ther, died ſoon afterwards; and on the 14th February 1740, 2 
commiſſion of bankruptey iſſued againſt Mr, Tyrrell. Mr. Hope 
and others were choſen aſſignecs, and being got into the receipt 
of all the rents of thig moiety, refuſed to let the plaintiff re- 
ceive them, or to make any ſettlement for fecuring the receipt 
thereof purſuant to the agreement before mip; The bill 
was therefore brought againſt Hope and the other aſſignees for an 


d account-of what they had received of the remis; and that a moiety 
of them for the ſuture might O afſured to the plaintiff for ber 2 


* 


— 


A 5 


and ſeparate uſe. And the. court was of opinion, that 2s. ſhe 
would be entitled to relief againſt the huſband, ſhe, was equally 


entitled to it againſt his afſignees. 2 Al. 558. May 1743. Tyr- © 
_ well v. Hope. 


2. Upon the marriage of the defendant with her late huſband, 
he and his father promiſed to ſettle an eſtate on her in conſidera. 
tion of the marriage and 1000. portion; but (he refuſing to let 
the father-have the portion, he ſaid ſhe ſhould have none of hig 


== lands, and would not ſettle them upon her, but conyeyed them to 


his ſon in fee. The ſon, ſeven years aftcrwards, ws indebted, 
ſettled the eſtate upon her for a jointure, and then in ſtt & ſettle. 


ment, and died. His creditors brought this bill againſt his wi- 
| dow, and infant ſon, for ſatisfaction of the plaintiff's debt. The 
court was of opinion that there was no colour to ſay that this ſets 


tlement was for a valuable confideration. 1 JC 27. 1747 


| Beaumont v. Thorp. |... 


Huſband, on his ſecond marriage, contracts to pay money 
in truſt for the wife for life, and afterwards for the iſſue of that 
and a ſon by a former wife ; his creditors cannot come upon this 
againſt the ſon, as. being a voluntary diſpoGition in regard to him, 
1Pef. 215. 1748. ve Beane. | 


4. A man may, as between himſelf and his wife, make an 
an agreement or declaration of truſt iu his life, which, though not 
for a valuable conſideration, ſhall take effect againſt his executors, 
but not againſt creditors... 1 J, 539. 1750, Attorney-General 
v. N bor ud. f | | * 

5. Settlement after marriage of the wife's property, reciting, 
and in purſuance of a parol agreement made before, in truſt as to 
part of the produce to the ſeparate uſe of the wife, as to the reſt 
for the huſband for, life, then to the wife for life, then amon 


the children according to the appointment of the ſurvivor, g 
. againſt the creditors of the huſband. 1 Fe}. jun. 196. 1790, 


Dundas v. Dutens, . | 


1;Vin. 276. [P) Marriage Agreements unper formed. Decreed, 


es A On his marriage covenanted, that if bis wife ſhould dig 


before him, leaving ifſue of their bodies, be would pay, 

grant, ſecure, or ſufficiently ſettle to and for ſuch iſſue, one third 
part of all his chattels, real and perſonal, which at the death of 
Be wife he ſhould be poſſeſſed of, to be divided between them, 

more than one, as he ſhould direct. The wife died leayin 

wo daughters; and the huſband, during.the coverture, re 
owe freehold leaſes for lives. Held, that theſe leaſes were in- 
cluded in the coyenant, but that the daughters were not entitled 
to a diviſion, until after the death of the father, which he was 


decreed to,give ſecurity io maße. 5 B. P. C. 208, 1756, Hanel 


v. Jones and others. „ > Fa The >. 


=— 4 * ? LCF A Rs £ * . — * 6 - - 4. - * 5 . 0 - 1 * p #3; 1 e 

- - 0 4 * B 
1 | g 2. 1 
ww 4 


previou 
in 
tlemen 
the 
ne fit 
ville v. 


5 


pot ent 


— Partiage, 


, By a ſettlement, made previous to the marriage of A. and 


B., certain Exchequer anvuities were veſted in truſtees in truſt 
for the huſband for life, then to the wife for life, and after both 
their deaths, for the children of the marriage equally at their ages 
of 21, happening after the death of their father and mother; 
There was iſſue only one ſon, who attained 21 and ſuryived his 
father, but died in the lifetime of his mother. Upon a queſtion 
between her and the ſon's executor, who was entitled to theſe 
Exchequer annuities, it was held, that they became veſted in the 
ſon on his attaining 21, and were deviſeable by him, notwith+ 
ſtanding he died in his mother's lifetime. - Feffereys v. Reynouts 

3- Mr. Marſh, a mercer, died poſſeſſed of goods to the amount 
of 2000. and upwards; ſome time after his death, his widow 
married her huſband's journeyman ; but before the marriage ar- 
ticles were entered into, reciting that ſhe was entitled to an eſtate 
of the value of 600/, and upwards, and alſo reciting that he had 


taken the money and given a bond for ſecuring the ſum of 600k 


to truſtees for. her ſeparate uſe, and that ſhe ſhould have the 
power to diſpoſe thereof as ſhe ſhould think fit by deed or will; 
and being alſo in poſſeſſion of ſome plate belonging to her firſt 
huſband, ſhe had a further power by articles to ſell it and pay the 
money ariſing from the fale inta the hands of the ſame tru 
for the uſe of her children by the firſt huſband. The wife ig 
dead, having executed a deed and appointed the 6ool., and alſo 
the plate, for the uſe of her children, to be equally divided be- 
tween them. The ſecond huſband is become bankrupt, and the 
children by the firſt applied to the commiſſioners to be admitted 

reditors for the 600/., and to have the plate delivered up to them. 
The commiſſioners refuſed, upon the ſuggeſtion of the bank- 
rupt, that he was drawn in, and deceived in the opinion he had 
of his wife's fortune before the marriage. The application to the 


court. was, that the plate might be delivered up to the children, 


and that they might be admitted creditors under the commiſſion 


ſor 600/.; which was directed accordingly, the Chancellor ſaying 


that marriage, even without a portion, was a ſufficient conſideration 
ſor an agreement, and that a woman's fortune falling ſhott of the 
buſband's expectations, is no reaſon for ſetting aſide a marriage 
ſettlement. 1 th. 159. 1744. Ex parte Marſb. 
4. Where a ſettlement made after marriage gives an equivalent 
to the iſſue for what they were entitled to under the ſettlement 
previous to the marriage, the court would have diſpenſed with 
carrying that before the matriage into execution: but in the ſet- 
tlement made after marriage in this caſe, no equivalent was given 
were iſſue, and therefore the ſettlement before 
nefit of the iſſue muſt de putrſued. 2 Att 39, 1740. Gan- 
ville v. Payne. * 5 
F. A limitation in marriage articles to the huſband for life, to 
he wife for life, remainder to the iſſue of their two bodies, will 


eee eee 


\ | 


, which is for the 


| 817 
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the-eftate as he ſhall think proper, but will be carried into ſtric 
. fettlement. 2 4th: 71. Nov. 1740. Villiers v. Villiers. 
6. Edward Bufſty, termor for gg years, by ſettlement conveys 
8 it to truſtees, in truſt, to permit his wife, Grace Buſſcy, to receive 
the rents during the term, if (he ſo long live, and after her de. 
cegaſe to permit him to enjoy the rents during his life,” and after 
his deceaſcy in truſt for: the heirs of the body of Grace, by Edward 
Bufſey; and for default of ſuch” iſſue, remainder to Henrietta 
- Hodgſon for life, and after her deceaſe; in truſt for her two ſons, - 
k ' Wilkiamand Edward. Edward Buſſey died, never having had any 
Hue, and Grace his wife ſurvived him. Lord Hardwicke, Chan., 
held, that the whole term did not veſt in Grace Buſſty, and that 
the words © heirs of the body” were not words of limitation, but 
words of - purchaſe; and directed the leaſe to be depoſited for 
: the benefit of all parties. 2 Ark. 89. Nov. 1740, Hadgeſon v. 
55 Elizabeth Burnaby, by an agreement made on her father's 


. and mother's marriage, was entitled to 6000/7. Mr. Barnaby, juſt 
before his marriage, ſigned a paper, whereby he agreed that every 
thing, which ſhould come to Elizabeth by her father's death, ſhould 
to them for their reſpective lives, and after the death of the 
urvivor, to the heirs of the body of Z#/izabeth by him begotten: 
as this was a limitation to the heirs of the wife, it veſted in her 
only, and the huſband conſenting, the court decreed the 6000!. to 
be ſettled on her and her children. 2 Att. 474. Der. 1742. 
Green v. Elin. 1 | 10 ; | | IE 
68. 4., a younger ſon of B., by his marriage ſettlement recites [ Q 
 . the proviſions he was entitled to by his father's ſettlement, and "RA 
among the reſt to an equal ſhiare of 2000. after the father's death; 358 
then there was a truſt for the benefit of the iſſue of the marriage, 1. 
and a covenant by him that all ſuch ſhare of the ſaid 2000/., or any % ( 
: other ſums provided for the portion of the younger children as life 
ſhould. afterwards: come to him, ſhould be within the aforeſaid ods 
truſte. The ſurplus of the rents and profits of B.'s real eſtate, i - thed 
| limited for the. benefit of his children, after ſome particular pro- bis 
viſions, was, during B's life, decreed to be diſtributed among his elde 
children. A bill: is. filed againſt A. by bit children to have his forn 
ſhare of that ſurplus; and any that ſhould be afterwards paid him - core 
by order of the court placed out for their benefit, as being com · 2 
_ . prifed within the truſt of his marriage ſettlement. Held that the Ip 
plaintiffs had no right or intereſt . in the defendant's ſhare of this ſtit 
ſurplus. 1 Feſe 57. Nou. 1747. Fane v. Jane. | tion 
IHE 9. Marriage articles to ſettle land on huſband and wife, and con! 
- - the heirs of the body of the buſband by the wife, After marriage - Jand 


a ſettlement was made, reciting the articles, and ſaid to be in per- 

- formance of them, by which the eſtate was conveyed in the words 

of the articles. Huſband: and wife levied a fine, and ſold the 
eſtate. On a bill by the fon of the marriage, the court refuſed 

to carry the articles into execution by a- ſtrict ſettlement againſt 
tte purchaſer, who had no notice of them; but the * not 
3: As | 35 ; ing 


1 


wy . 


1 A 


2 Bro. Ch, Rep. 5. 


formance of theſe articles ; and a con 
; 3 ly. 


| nu. 
being produced, the bill was diſmiſſed, © ae 3. 1466, 
inc, Mackrill. 


o. When a tenant-right eſtate ſettled upon m e is re 
3 the renewal is to the uſes of the ps 00a 1 Bro: Ch. 
197. March 1783. Pic v. Vowles. * . - 


11. be 2 ſettlement reſerved an election of con- 
ve certain parcels of land or paying a certain ſum of money : 
2 elected during his life, and the perſonalty being in · 
adequate to the payment of his debts, the eſtate ſhall be rs, oh 
1985. Tyſen v. Benyon. 

12. Marriage articles are not decreed in ſtrict {ettlement where - 
it appeared by a difference in the penning of the limitations, that 


the parties intended to leave a part in the farher's power. 2 Pe. . 


358. 1751. Howel v. Howel. 

13. Articles on marriage to ſettle eſtates of the huſband and 
wife of equal value, in ſtrict ſettlement, and providing portions: 
the wife's eſtate being withdrawn by decree on account of her 


infancy, the youngeſt children were confined as againſt the eldeſt 


to ha their portion: the articles providing in the event of no 
iſſue male, in which caſe the eſtates were to ſeparate, that each 
ſhould bear a moiety ; though they alſo contemplated the caſe. of 


the wife's refuſal to be — providing againſt it by the for- 


feiture of her intereſt, Ve 10. Feb. 1800. þ v. 
n 5 7 * cy 


Death of Huſband or Wife. 


„0 By ar articles on his marriage with his brit wiſe covenanted, 


all the lands which he ſhould 2 during his 


life mould deſcend to or be ſettled upon the heirs male of her 


body. by him begotten, No ſettlement was made purſuant to 


\ thee N 3 but C. having purchaſed lands, ſettled them, u 
his marriage with a ſecond wife, to different uſes. Held that the 


eldeſt and only ſon of the firſt marriage was entitled to a per- 

was decreed ac- 
1 B. P. C. 470. 1714. Cuſack V. "Cuſack. 

ill by the daughter and only child of the firſt marriage of . 

50 'M, for a ſpecific performance of ariicles previous thereto, in- 

ting the ought to be tenant in tail of the lands therein men- 

tioned ; iſſue in the articles means females as well as males, and 


conſequently the plaintiff is entitled to have a ſettlement of "theſe 
. lands i in tail. 3 Atk. 377. Po. 


1746. Hart v. Middlchurft, 
3. Plaintiffs claimed à reverhon in fee, deſcended to them ag 
do- heireſſes of Lord ., by virtue of a ſettlement made by him in 


168), Lord E. chiming under another ſettlement, and reco- 


coveries ſuffered ; and the deed of 11689 being in the hands of 


Lady 8:, ſhe refuſed ta deliver it up unleſs her tights were con- 
firmed; 6 — er 


, * 9 . 
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{ Q). Agreements. COP decreed 25 E — 


: 
© 
* 
320 
- 


'_  Drdered, 


on her marriage and bringing 23,000. portion, it was 
; paying of incumbrances, which, when paid; were a 


, 


ied ta 
ned to 

and a jointure made of 16001, per ann. and that her huſ- 
band alſo covenanted to leave her a houſe worth 3000“. for 
life, and if not, that his heirs, executors, r. ſhould pay her the 
intereſt of 3000/. for her life; and then there was a term of 
1000 years in truſt, that on. his not ſettling ſuch houſe according 
to his covenant, the truſtees ſhould; out of the rerits and profits 


of the lands compriſed in the term, pay her 1501. per ann. for 
A 


life in ſatisfaction of the covenant. Plaintiffs decreed to con- 


fim this ; and after verdict in ejectment, finding that the reco- 
veties were bad, and had not barred the teverſion in fee; the 


pliintiffs inſiſted on an aſſignment from her of all the mortgages 
Er. paid off by her portion. Held chat the repreſentatives of the 
on 


al eſtate ſhould not de preferred to the plaintiffs, who muſt 


indemnified againſt the T50/, per ann. out of the perſonal 


eſtate, and the ſecurities aſſigned for the plaintiffs; 1Pef. 30. 


174). Lord Portſmoath v. Latly'Saffolk. 


4. On the marriage of a daughter there is an agreement, that 


che ſather ſhall immediately pay for her ſeparate uſe $60/., to 
Which the was not entitled un 
real eſtate, which came to her from her mother, ſhould be ſettled 


ſs ſhe ſarvived him; and that a 


after the uſes of the marriage to the father and his heirs; the 
right heir of the father is entitled to a ſpecific performance of 
theſe articles. 1 Ye. 73. 1747. Stephens v. Trueman. 
\ 5. The huſbind covenants in marriage articles, within fix 
ths &ftet the death of his mother and that he ould come 
into poſſeſſion of the eſtate in jointure, to ſettle, c. He dies 
in the mother's lifetime, leaving no iſſue, The eſtate deſcends 
to his heir z he ſhall not be compelled by the wife to a ſpecific 
performance, 1 V, ag. 1749. © Whitmel v. Farrei. 


56. By marriage articles 20000. were to be laid out in land and 


ſettled in truſt for the huſband and wife for their lives, remainder 
0 ſuch of their iſſue as they ſhould appoint ; and in default of ap- 
Pointmenit, to their iſſue; the huſband died without appointment, 
ſettlement to be made on the wife for life; remain- 
der to the firſt and other ſons in tail, c. Amb. 274. 1755, 
e waxy bales e 
7. A wo ? | nto an a t wit 

as intended huſband, 'that her property ſhould ey abs the ſur- 
vivor for life : this agreement, though without ſeal or ſtamp, will 


give the huſband an <quitable eſtate for life in lands of which ſhe 
Vas ſeiſed in reverſion. 2 Bro. Cb. Ca. 534. 1789. Hodſden v. 


L li. bey te be leid out in land te buiſated to thi beſbind for 


life, remainder to raiſe portions for youhger children ; the money 
was afterwards inveſted by direction of the huſband in South Sea 

_ annuities 5 afterwards, by will, he deviſes all his-manors; &. 
generally to certain uſes. The money in the funds muſt be laid 
but in land. 4 Bro. Ch; Rep. 333. 1793. Hickman v. Bacon. 


9. Huſband, 
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| . Huſband, 5 decree to propoſe a ſettlement of ſtock be- 
to longiog to his wife, transferred. to the accountant-general by or- 
to der, came to an agreement with her out of and while they 
if. lived art, but not legally ſeparated, to take and give her the 
or reſt, his agreemeat does not bind the wife ; 2 the huſband 
he dying before any ſteps wete taken for executing it, the whole 
— . to the wife. Hu I'S» July 1798. Macaulay v. 
1 
ty 10. If a ſettlement of the wife's equitable intereſt had been ap- 
for oved and ordered by the court, it is binding, notwithſtanding the 
6 | Fd ol ide pry bare is oh made, 4 Vf. jun. 19. 
he * 1. Settlement upon marriage of ſtock, the property of the 
es, wife, in truſt from time to time to receive the dividends, and pay 
the them into the hands of the wile, for her ſole and ſeparate ule, her 
uſt receipt to be a diſcharge 3, after her deceaſe, if the huſband ſhould 
nal ſurvive, for him for life x and after the deceaſc of the ſurvivor, to 
30. transfer the principal among the children, according to her appoint- 
| ment by will. The truſtees, with the privity of the wife, ſold the 
hat lock, and paid the money to the huſband, taking his bond of in- 
ta demnity ; he died inſolvent. Upon the bill of the widow and 
© children, the fund, having been replaced by the truſtees, was ; 
led transferred to the accountant-general upon the uſes of the ſettle= $ 
4 went z the truſtees to pay the dividends. to the widow from the | 
| death, of the huſband. Fe un are 1798. u 
ſix * F 0 | 
me 
lies (8) Agreements unperformed, decreed after the 15Vin.u79. 
— Death of both, 
i 
| | A Settlement im conſideration of marriage, the wife's preſent 
nd fortune and ſubſequert covenants ; one of which was, that 
der the wife's mother ſhould give to the wife or any child equal to 
ap- what was given to the reſt ; the mother leaves her a legacy, and 
nt, by lapſe part of the refidue comes to her ʒ the wife ſurvives the 
lin- hafband; what he had not reduced into poſſeſſion goes to 
55. repreſentatives by furvivorſhip, not to his, there being no rh 
55 iP 
4 s; on cone ne 2 Vg 675. 755. A 
it | 
ſur- 
will 0 Agreements. Deereed. How. Where were is ele 
ſhe In Failure on one Side. . | 
1 V. | | 
„MRR agreements differ from all others; as ſoon . 
for the marriage is had, the contraQ is executed, and cannot 
ney be reſcinded ; the children are equally purchaſers, under both. fa- 
Sea ther and mother, and therefore theſe agreements cannot be ſet 
Ft. afide, becauſe it would affect the i Lk * 499% W Sith 


laid * . n v. Ala and, 5 
nd, | | * All 
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= 
* 
, 


: 
— 


— 


pug fails in the performance in part, it cannot be decreed in 


 - tween the dower and the jointure. | /bid. 


15. Perkins v. Thornton. ' 


— N = 


»;Vin. ufo. (U) Agreemen Ss ee What 


* — * 
© % 4% — * 
1 = 
= 
148 On his m 
. CY 
8 


3 ſeuled to the fame uſes. The 6000. was not laid out. 


% 


nents are conſdered as entire; and if either 


ciez in marriage agreements it is otherwiſe, for though either 
of the relations of huſband or wife fail in the performance of their 
part, yet the children may compel a performance. Bid. 2 Yo, 
308. Hylton v. Biſcoe. S. P. ey n 
3. If the wife's father agrees to give a portion, and the huſ. 


_ band's father to make a. ſettlement, though the former does not 


give the portion, yet the children may compel a ſettlement. 151d. 
4. Where a female infant is married to a man of large eſtate, 
though the dower be a third, and, ſhe has a, jointure only of a 


tenth, yet ſhe ſhall not ſet aſide this ſettlement for inequality be- 


= 


5 · On marriage agreement to ſettle a jointure in conſideration of 


a portion to be paid by the wife's father; though the portion were 


not paid, the ſettlement was decrecd to be performed. Amb. 502, 
: | | | y | | 


be ſaid a 


0 ; * Satisfaction. 5 | 7 | 
marriage ſettled lands to the uſe of himſelf for 


life, remainder to his wife for her jointure, remainder to 


the firſt and other ſons of the marriage in tail male ; reſerving to 
himſelf a power of charging the eſtate with 3o0oo/. for younger 
children, or the payment of debts, and covenanted to lay out 


Gooo!. part of the wife's portion, in the purchaſe. of N os 
Aſter 

eldeſt ſon of A. came of age, it was agreed in conſideration of his 
advancing 3000. for the purchaſe of a commiſſion. in the army for 
the ſon, to make a new ſettlement more beneficial for the younger 
children. Accordingly a ſettlement was made, whereby the lands 
were limited to the former uſes, but 4. was empowered to. charge 


30. for each of his younger children; and his covenant to lay 


out the Goool, was releaſed. On a bill being filed to ſet aſide 
this ſubſequent ſettlement, and to have the 6000/. laid out pur- 
ſaant to the covenant, the court. diſmiſſed the bill, but without 
coſts. Lord Kerry v. Lord Fitzmanrice, 5 Bro. Par. Ca. 58; 1742. 


2. A., previous to his marriage, covenants to ſecure to his wife 


an annuity of 1000/. a year, iſſuing out of lands, for her jointure 
and in bar of dower. The marriage is had, and A. by his will de- 


viſes to his wife certain parts of his real and perſonal eſtate of con- 
fiderable value; held that ſhe was entitled both to the eſtates de- 
viſed, and to her annuity; and that the one was not intended as a 
ſatisfaction for the other. Vol. 7. pa. 12. Sir Thomas Broughton v. 
Errington. 1773. N . | 

3. To make a deviſe or bequeſt a ſatiᷣſaction for à collateral 
demand or performance of a prior contract, it muſt be ggu/dem gene- 


' is, and not land for money, or money for land, or mult at lea - 


plainti 
a bill! 


the leg 
faction 


Marriage, - ; 5 


of ſuch certain and known value and eſtimation, and ſo far of the 


ſame nature of the thing to be ſatisfied therewith as to appear in- 
diſputably to be equivalent, or ſuperior, not only in groſs value, 
but in annual income, to the debt or demand, or the thing to be 
performed. ' Vol. 7. po. 12 May 1773. Broughton v. Errington. 
4. R. B. on his marriage, ſettled exchequer annuities for ninety- 
nine years, amounting to 300d. per annum, in truſt to himſelf for 
life, remainder to his wife for life, remainder to his children; in 
ſuch manner as he ſhould appoint; by the - marriage there was 
only one child, a daughter. R. B. deviſed all his real and perſonal 
eſtate to his wife and her heirs, charged with 10, oool. to his 
daughter, payable at 18. After the death of R. B., the wife 


makes her will, and gives ell her real and perſonal eſtate to her 


daughter and her heirs; but if ſhe die before ſhe was of age to 
diſpoſe chereof, then to truſtees to raiſe 6o00/. for a charity; the 
reſidue thereof, if the daughter dies unmarried, to the ſiſters of 
the teſtatrix. The daughter, after the mother's death, marries the 


plaintiff, has iſſue a daughter, and dies about the age of 20; the 


plaintiff, as repreſentarive to his wife, and in his own right, brings 
a bill for an account of the real aud perſonal eſtate of R. B. and 
wiſe z*the-daughter was entitled under the ſettlement to the ex- 
chequer annuities, and the deviſe of the 10, ooo. to her ſhall not 
be taken to be in ſutisfaction of them. 1 Att. 426. 1737. Bel. 
Hir v.*Uthwatt. * | | Ib, | WELD 
5. Sir Samuel Garth having upon his daughter's marriage given 
a bond to leave g ooo. at his death among her younger children, 
by will creates a term for years in truſt to apply the rents and 
profits for the maintenance of his daughter's children till 21, and 
alſo! gives his perſonal eſtate in truſt to pay the produce thereof 
to his wife for life, and after her death to pay 1500/. to A., one 
of the daughters of his daughter, and 3500/. among the other 
younger children of his danghter, as he ſhall appoint, and if no ap- 
pointment, equally between them at 21 or marriage; and declares 
the legacy ſhall be in full /atisfaFion of the bond: ſhe muſt elect 
to claim under the will, or under the bond, the one being a ſatis- 
faction for the other; but the, Lord Chancellor ſaid, he would not 
extend the conſtruction of deviſes in ſatisfation further than they 


had gone already, and decreed after-born children to have their 


ſhare under the bond. 1 Att. pc. 1739. Graves v. Boyle. - | 
6. A leſs ſum given under a will than under a ſettlement, is not 

a ſatisfaction of a greater. 2 Ath. 57. 1740. Phipps v. Anneſly. 
7. Mr. Juſtice Tracy held that the lands of which J. S. was 
ſeiſed in fee, and deviſed to his daughters an tail, not ſuch an 
eſtate of inheritance as will be a — of the portions for his 
daughters by the ſecond wife, becauſe they claim theſe lands by 
purchaſe, and the proviſo in the marriage ſettlement reſtrains the 
fatisfaQtion'to lands coming to the daughters by deſcent from their 

fathers 2 Ati. 458. 1720. Lady DB. Saville v. Sir G. Saville. * 
8, A father, adminiſtrator durante minare etate of his daughter, 
who was executrix and reũduary legatee of her 9 
| : eſtate, 


— ” 


% z 
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— ſho ameried with chv-plalac, 45 Gould 

have 800/., - Which in the ſettlement is called a portion: Lord 

- Hordwicke Chancellor refuſed to decree an account of the grand. 

s perſonal eſtate as ſhe had been dead 20 years, but direc. 

ted that the father's repreſentative ſhould account for his perſonal 

eſtate as to the 80004. only, and interc(t at 4. per cent. from the 
＋ Wh 2 Ati. $21. 1742. "Word v. Briant. 

* here a huſband by a ſettlement before marriage vn 
obliged to do a particular thing for the benefit of the wife, and be 
did a thing equally ſatisfactory, the court will preſume a ſatisfac. 
— — 2 Ab. 632. 1742. Weyland v. Weyland, 
20. The preſumption of ſatisfaction is ſtronger in the caſe of 2 

5 = than of 2 ä erer 
. + on his ſon's/marriage, ſettled gocol. old and new at 
l him for life, then on s wife for life, remainder to 
his ſon for life, with remainder to his intended wife for life, with 
remainder to the iſſue of the marriage; not only ſo much as 
his eſtate ſor liſe in theſe annuities is valued at, the whole 
good. muſt be brought into hotchpot before the ſon can be ad. 
8 to a ſhare of e petloml: eſtate, who died inteſtate, 


— TAE deed after marriage. to-ſettle on the wiſe, if 
ihe Survive, part — the real eſtate for her jointure, and in 
full recompence of all dower and thirds which the can any way 
claim out of any lands of which he is or ean be ſeiſed of freehold 
of inheritance, ſhe is thereby barred from -claiming as wer 
— — . afterwards. 1 J. 54. 1947. 
= 
13. Whether dhe heir at law is entitled een 
— in marriage articles to purchaſe and ſettle lands, and how 
lar the covenant-was ſatisfied: the _ Was compromſed. iP. 
4 1749. Lewis v. Hill. 
4. A. agrees to ſettle el ene en his intended wife, but 
fick, he deviſes 100. per ann. to her; recovering, marries 
her and the ſettlement is carried into execution. She can take but 
1h. 4 Vg. 323. 1749. Maſcall v. Maſcall. | 
16. Deviſe of a refidue of real and perſonal for life not a fatif- 
faction for a ſum to be laid ny pn fee by articles, 820 
37. 1750. Alge v. Ali. 
16. Lands deviſed to wife, nant fatisfaQion of 2 pcs 
marriage articles, that lands ſettled: on her, were of ſuch a value. 
a Vg. 409. 1752, Sent. Prime v. Stebbing. 
17. Bill by plaintiff for a performance of articles entered into by 
f r, Richard Pinnell, deceaſed, be fore marriage, by which 
he was to purchaſe and ſettle on his wife, and the ifſue male of 
the marriage, lands of - inheritance of the clear yearly yalue of 
zool. The fatber afterwards. purchaſed ſome eftates, and by 
Will, not duly atteſted, reciting the marriage articles, directed 


de of the yea * 0 be deaf, which,. hag 


mentioned i in the arti 


his e. at Mitcham, "ISS leaſe at 2801 a · year, the moiety 
a houſe in Idol-lane, and his copyhold eſtate called Marlford 
Hows Ac. he bequeathed to his wife; without impeachment of 
waſte, remainder to the uſes of the articles. Queſtion, Whether 
or Which of theſe eſtates are applicable in part ſatisfaction to 
chwenant? The Lord Chancellor was of opinion, that the 
moiety of the houſe was not, becauſe it was not the kind of eſtate 
icles; 2dly, that the copyhold eſtate was not 
ble, becauſe the wife was to take the eſtates ſettled for 
; without impeachment: of ile. And with. reſpect to the 
litcham eſtate, the rent of which had fallen to! gol. year, an 


jpquiry was diręcted as to the yearly value of that eſtate at the 
death of the teſtator, at which time it became 2 ſatisfaction pro 
lente but if it had been purchaſed at the time of the marriage 
articles, the value ſhould have been taken as at that time. Anbl. 


106. 


1751. 


Pinneli v. Hallett and others, 2 Ve, 216. 8. C. 


18. Declaration in a deed of ſettlement providing portions for 
daughters, that if any lands ſhould. come from the father, they 
the porzions ; an eſtate tail being de- 


ſhould be taken as part of 
ned by the father, was conſidered as a part ſatisfaction pong 


de che value. of it. Mana and another v. Earl of Lincoln and 
ee Ambl.. 328. | 


1.256. 


19. A proviſion. by. marriage ſettlement, with a proviſo, that 
ſams advanced ſhould go in ſatistaction, , unleſs otherwiſe. de- 
cared; . 4000/4. left by will, ſubject to the life of the mother, ad 
the reſidue. of the perſonal eſtate being given by the will to a 
child entitled to the provifion under the ſettlemeut, muſt go in 
Richman v. Morgan, 1779. Bra. 
Cs. 63 — Vide.2 Bre. Ch. Ca. 394. Magen v. Lord 
and. Pugh v. the e March 1780. 1 Bre. Cb. Ca. 66. 
in Notts. Ts 

20. By marriage ſettlement, part of the wife's 3 was.ad- 
ragced cb the huſband for the purpoſes of his trade, for which he 
ſecured. her. an annuity, the reſt being ſettled apon the children 
aſter the deceaſe, of the huſband and wife, in ſuch propartions as 
the wiſe (hall direct: by will he directed, that the wife ſhould 
relinquiſh her claim under the ſetilement, and left a larger ſum 
to-trultees, the intereſt to be paid to her while ſole, with a power 
to her to diſpoſe of the whole among the children. This is a ſa- 


fatisfaQion of that proviſion. 


tisfaQtion for their 3 _ the ſettlement. 
Moulſon v. 


21. Bond on marriage 54 


82. 


1780. 


1 Bra. Ch. Ca. 


the wife, within one month after the huſband's deceaſe, by will 
the huſband gave her 500d. payable within fix months after his 


deceaſe, together with other legacies. The bequeſt of 500/. is 


not a ſatisfaQtion for .the-300/. ſecured by the bond. 


23. By a 


marriage fettlem ent 
> ons "a 


— "= 
noel, were to be-raiſed for © 


e the' younger 


children 


ecme 300. (the wife's fortune) to 


et Ve 
Mico, Mich. 178 1. 1 Bro. Ch. Ca. 129.—Vide Cantle v. Morris, 


B. 133. in notis. 


A 


Se By wits if fie; ſhould ſurvive, 200, as 4 jointure, and 50/. to-pro- 


% > cus | A Marriage. 
5 | 20000; each; this is 2 bert las faden. 1 Bre. Cb, Ca, 30g, 
 Warrm v. Warren. July 1783. | | 
. 23 Deaſckold-eftate ſettled :. in lieu of desert i not ka 
bird. 3 Bro Ch. Rep. 362. 1791. Creſwell v. Lord Byron, 
24. A covenant is ſatisfied by "ſuffering. property. to go ſo '2 
Ro pro dice the fame effect; thus lands ſuffered to deſcend ate 
ſatis fad ion of 8 Fele, 2 FF An. 286. 795. 


i v. Pig ger. 
N . in marriage articles by the huſhand in pay kis 


vide herfelf with a houſe yearly for thfe : aſterwards by will be 
gave her for life an oſtate and houſe above the value of 100). a. 
year, wih the houſehold goods, toc. and an annuity of co., 
dommencing anck payable. at different times from thoſe, in the ar- 
__, - ticles. Held not a: performance, nor intended as 2 fatisfaction. 
2 Vc. jun. 403. 1794 Rieber _ v. Elphinflone. | 
136. Covenant to leave a ſum of money, which is pot done, but 
perſonal eſtate is permitted to deſcend, ſu that an equal or greater 
8 | ſum would go according to che covenant. - This is a performance. 
©, © ERC” 0 


? WE . "©225Portions for childien by the wilt of the parant prefiweds 


ſatisfaction of a prior proviſion by ſettlement, -unleſs-clearly: not 
Jo intended: the preſumption: is not rebutted by 5 circum- 
r $46. Hinchlife.v. Hinchliffe. Aug. > 1797. 
288. Portions for children by the will of the parent held a fe- 
ttisfscion of « provifion-by ſettlement, upon the intention: ſligbt 
X rireumſtsnoes of difference, that would repel the preſumption of 
ſatisfaction between ſtrangers, ore not ſufficient-in the caſe of pa- 

bebt and child. 3 irn. 530. Sparker v. Cator. 23 1797. 
29. Settlement previbdus to marriage of the wife's fortune on 
Ta | herfalf, with a covenant by the buſband;\ in conſideration of the 
7 10 ee Sr. and for moking ſome proviſion for the wiſe: and ber 
Iſue; to pay within three. months aſter his death 6000]. to the 
. truſtees in truſt, if the wiſe ſhould, ſurvive, bim, and there ſhould 
. ho ile, (Ghich was the event) to pay 15004 to the wife, ber 
eeuecutors, rag and to pay the intereſt of the remaining 4500/. to 
ber for life: ſhe, is entitled to dower ; and ber ſhare under. the 


ö | 8 £7 ſtatute of, diſtributions 1 is not u ſatiafaction or performance of the 
donau ge. 391. e ee Kr gel 95 
9277 i! 5 0774 * in * 1 


1 1 


22 222 000 Agreement unferformed decreed upon wha 
EE +» EVIQaNeS..,. e e eee 

Lge 

et 1. - Covenant & Heed 8 nee to ſettle « on the with 
5 5 if ſhe ſurvive, part of the real eſtate for her jointure, and 
x 1 in foll recompence of all dower or thirds which ſhe can any way 
claim out of any lands of which be is or ſhall be ſeiſed of freehold 
of e 225 1s thereby * . as" her fe 


I'S") 


M.v 81 
Ps 


* the rents as 
vg; If s ſettlement be juſt in general a particular advantage o 
1742 
Miduletoumt v. Marlow. 
96. Informaf marriage ag | 
ſtatute of frauds upon 9 and — ia conſequence, 


- = F . 
- 
- . 
- # * = 0 _ 
* (4 © 4s LS. = - 3 
Lu - \ N 
5 : : , : . 


v. V. alter. 
D Vety, Whether an heir at law is entitted. eme 
of a Ys in marriage articles to purchaſe and ſettle lands, and 


3 de purchaſed uterwards g. 2747. Wah ; 


. - : * 27 


ane I TORTS eee Lewit v. 


„A. on marriage covenants to buy land of the clear yearly 
nde of 500). and ſettle; * and by his will he directs that A 


of houſe and 2 1 6 Id eſtate ſhould be taken as: at : held 
ſhould not, on bill e the performance o the article Ali. 
1782. Pell v. Haller. 

. Lands by will directed to be taken as part N of 


evvenant to ſettle, Having ſunk in their value, ordered to be taken 
they ſtood it the teſtator's'death. f 


one fide or the other will” not affect it. , $20. 


160 mit £5 
0 


— not ſigned by one par or thou b an infant. by 10 $24; 
Ro Pope.” bo 2) Ft" mn? 5 e 


| 7 Leaſehold eſtate ſettled « in leu of lower bs not » bar of 


this.” 3 Bro CB. Ca. 362 179 . Cr el v. Byron.” 


* * Bettlemenit deres according to a letter previous to the mar- 
— though no-expreſs aſſent: the marriage having taken place 


ediately, 2 Alling, poſitive diſſent would” be necefſary'to pre- 


Fent the effect of the letter ind that could be evidenced only by 
an 4Ctual ſettlement before marriage. Conſtruction as to veſting 


in what children and when; and as to the ſubject upon which the 
ſettlement was intended v6 attach. 47 0 Ju your" 5 be. Jun. 
3: 8. C. 2999. Luders v. Anftey. 

| 55 Artieles before marriage 
perſonal eſtate of «what nature 
by a covenant that 
real eſtate that ſhould be purchaſed with the perſonal ſhould, with 
reſpect to the objects of the ſettlement, be 'confidered perſonal : 


the ſettfemient therefore made after marriage containing no ſach- 
'covenaiit; and being in other reſpects a defective execution, real 


eſtates purehaſed by the "huſband, according to the evidence in 


order to defeat the right of his wife, were decreed to be conveyed 
by his deviſce according to the articles. A gift by him in his life 
888 of ſereioe was not diſputed ; but under the par- 


ular circumſtances attending the marriage, and in the caſe of an 


infant, the court appeared to queſtion its validity. 5 Fef. un. 262. 
25 Randall v. Mi 72 | 


See alſo 1 e 200. 


„ 
: 
* 


for ſettling real eſtates: of the huſ- oo 
Bri und alſe ul and Grgutar big 
'of kind ſdever ; 4 propet execution would be 


= 
4 * 
= 


greements FOI 1 as 9 we ran 
tions, &c. to be made pen. 


2 not in 3 take lets than an eſtate tail. 2 7 
15 1754- Huck: v. Hecks. 
5 articles. a limitation to ; the firſt fon. and to the 
vine b rſt 


"WI raps an eſtate tail tp the firſt ſon. . 13; 
$2, Settlement.to ſ 15 ag the huſband and wife ſhall 25 
appins and in ra of 


"Ip uch appointment ta them for life; and 
„Aer the gesgaſe af the ſuryiyor to the ule, of all or-any of the 
ER children of them, in ſuch ſhares and proportions, and for 
ES = ay eſtate and eſtates, term or terme, and E at ſuch time or 
i _ Lives, and in ſuch manger and form as the ſhould by deed 
e or will apfloint,and indefault thereof to him and his heirs. 
85 | event, upon which the laſt limitation depends, is default of ap- 
ment, et $ LE Jun, 596. +1800. Barflow v. 
2 . and. his ſan Robert, by articles a made on the 
| Fore L for themſelves, the heirs, ex- 
8 * . on to-ſettle. lands to the following, uſes : —— . 
n he value of Nob of; per. anmum to the ſon for life, and aſtert 
=» | eltate to/raiſe a jointure of 4904. a. year _ 
3 1 the with and then totruſtces-to preſerye contingent re- 
mainders to ſons in tail male, afterwards to ſons hy any other 
| marriage, and there was no other limitation; then as to other part 
. of the eſtate, the uſes of which were limited; tg. the ſame perſons 


2s che fe mentioned N n of additional 
8 rtĩon of — for Sir Nobert Fa rages 2 plies i ae! 


- ** Jmitations, © rote plaintiff Lady 2 
8 under gs e 


u 2 . 


EE „ Sr. Robert Vagg x d ſeal, 
TY . P ae ughters in tail Wa fo Mr. Fag of 
1 9 Grimſby, and then to 85 Robert” s right heir Fx, K 90 ed, 
. leaving the ſon ſurviving, the ſon. died, yitbou hayi carried the 
F antieles into execution, the legal eſtate iv ſome of e lands des 
ö nded on the four. fiſters in fee as heirs both of the father and 


rother z Sir Charles Goring and his lady, one of the daughters, of 
* Robert Fagg, led a bill, to have the. articles carried into exe 
©  Eution, ang te e the entail of the eſtate ſo limited as aforeſaid, 
| ſeifled noone, ud the court decresd the lang 3 th, 186, 
—_—=_: 11744. ing v. 
. A ſpecihc performance of avg: wot ene 
5 . 4 eee e 189. 


. : © 
a * . ** jy * 93 : - ” YG % AHH 
* * - 


\ a =» 


| os male. 
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00 Agreement rd ws; Wow Linilations ve 
9%. contained i in the Covenant. 


VENANT by huſband to afſign 2 5 of ef 
Cube the uſes of the marriage. The right of calling 5 
alla. in the huſband, who dies without doing ſo The wife i is 
bound by this covenant - 1 Vl. 19. 174). Buſ v. Dalw 
2. Covenant in an infant's ee ſettlement, that whate 
90510 come to the wiſe from the mother or otherwiſe ſhall be 


4 


bound by the ſettlement reſtrained to what ſhall come from the | 


mother, not to property coming unexpectedly from other quarters. 
To bind an infant the marriage ſettlement muſt be fair and reaſon- 
able, not tend to deprive her of every thing. 1 Br. Ch. Ca. 15% 


1782. Williams v. Williams. | 
3. Covenant in a marriage ſettlement to FTA leaſehold . 


in truſt for ſuch perſons, and ſuch. or the like eſtates, ends, in- 


cerning real eſtates, limited to the firſt and other ſons in tail male, 
with ſeveral . the court, in executing the covenant, de- 
dared that no perſon ſhould: be entitled to the abſolute property 


e 9 


"tents, and pu 2 as far as the law would allow as declared con- 
a 


unleſs he ſhould attain twenty-one, ot die under that age leaving 


F Jun. 387. 15 7. The Duke N 


„ 


00 Settlement Contruion how mk, 


11 Vin. 267. 


ener ae 2000ʃ., part of 3000]. veſted 10 | 


truſtees, is to be paid to ſuch ſon as (hall live to attain the 
of 21, when and at ſuch time as he ſhall have attaiged his age 
23: held that he became abſolutely entitled to the money, and 


the time of payment only was poſtpohed to the age of 23. 2 Ath, 


185. 1741: Combe v. Combe. | 

2. By articles made on tlie marriage of plaintif*s kater and 
mother, it was agreed that the ſum. of 1000. ſhould be paid to a 
truſtee, and the ſum of 3000. ſecured to him in truſt, to nt 


the plaintiff's father to receive the intereſt and dividends for his 


life,” and after. his death to permit the wife to receive the intereſt 
thereof for her life; and after the death of the ſurvivor, if they 
ſhould have a 


yunger children, if but one, if more, then to be equally divided be- 

een them; and it was covenanted that the plaintiff's grandfather 
8. procure his ſiſter Frances Flatman to convey all her intereſt 
in certain houſes to the uſe of herſelf for life, to plaintiff's motheg 
for life, then to her younger child or children i in tail general, re- 


mainder to ; the plaintiff's mother in fee. By leaſe and releaſe, 


ſon, or one or more younger children, ſons or 
daughters, then upon truſt to pay the ſaid principal ſumt to fuch 


19 


A "eſtate. 


7 


besriag even date with the articles, the ſaid houſes were ſettled to 
7 Ny ſame uſes with the articles. The father and mother died, 


= 2 children other than ſuch as ſhall bt heir at law,” if 


to truſtees, to aſſi 
for want of ſuch i 


leaving the plaintiff their daughter zud cldgf child, and alſe a ſon! 


the phinkif is entitled to the faid ſums of 'to00/. and'3007.,'and 
alfo + to the ſaid Houſes, 
an eldeſt daughter id'coblidered as a junger child; which was the 
\ Intentivn' of the Fartiet, the articles ant the releaſe being taken 


the rule being, that Where there is à ſon 


together. 2 Ath" 456. 1742. Heneage v. Huthche,' © 
3. Elizabeth Burnaby, by an agreement made on her father and 
mother's marriage,” was entitled to Soe. Mr. Burnaby, juſt before 


__ bis marriage, figned # paper whereby he agreed that every thing 


ch Bode come to Eirzabeth by ey father 's death, ſhould go 10 
for their reſpective lives, and after the death of the ſurvivor 


ew 


to the Wand the body of Elizabeth by bim begotten 28 this was 
u limitation to the heirs of the wife, it veſted in her only, and the 


Boſband vonſenting, the court decreed the 600“. to be ſettled 
her and her children,” 2 Aft. 474. 1742. Green v. Etinr. 
4. An eſtate was Umited under a ſettlement to the father for 


75 Ute then to ſecure a rent · charge of 900. per unnum to his wife for 
fe, remainger to truſtees during the life of the father to preſerve 


contingent remainders, remainder'to the firſt and every other ſon 
of J. K, remainder to the brother of 7, S. The plaintiff was 
born after the next rent day had arrived after the death of 7. 8 


| his father, and was held entitled under the 10 and 11 of W. 3.to 


the intermediate profits of the lands ſettled as well as to the | 


"themſelves. But as to deſcended; eſtates, the poſthumous child 


held entitled to the profits from his birth only. * v. Baſſet, 
December 1744. 3 Ath. 203. 

5. Limitation in a ſettlement i the uſe of alt ant! ny el 

here had 

been only one ehild it would have been excluded, if there had been 

ſeveral daughters a would have been excluded, or if there had 

dien ee ſons and daughters; and reduced only to one child, 

that child could not have taken. 9 175 338. 1745. e 6 . 


Baud v. Afb 


6. A poſthumous child ie within. a eben in eons are 
_ ticles for ſuch children of the marriage as ſhould: be living at the 
= of the father or . | . TY 15 e iircl eng ag v. 
err. N [45 5 
7. Wben the ie of the marriage is not entitled to \ tink the 
DN fc ſettled on the marriage, diſe neumbered out of their father's 
1 Fef. 100. 17490. Clark v. Sm m. 
8. On marriage, a leaſehold eſtate was ſettled in truſt for the 
' huſband and wife for life; "aſter the deceaſe of the ſurvivor; then 
it with the rents and profits to the eldeſt ſon: 
ue of ſuch ſon or daughters, it goes to the only 


bh daughter on the mother's death, and not to the repreſentatives of 


_ a ſon, who died without iſſue in the ö 2 Safe 116 
) e oh an N 


= 4 = 


EY 9: Settlement 


"84> As 


* * = * 


9 Setilement- of-10,000/., the inteteſt to. be paid to. huſband. 


and wife. for their lives, the principal ſubject to the appointment 
of the buſband, and then of the wife to any of che children; and 


in default. of appointment, to all their children equallſ at 2, or 


marriage-z- there were two children, one died in the lifetime of tha 


gather there was no appointment; the father dicd :, held to bea 


contingent, veſted. intereſt in the children, and the ſurvivor was 
entitled to the whole after the death of che mother. Amil. 364. | 
1768. Gorton x. Leni. ae N 


10. Settlement of money on buſband and wife, Se. and if che 
huſband die, and the wife ſurvive, he leaving no iſſue of her body, 


or {ſuch iſſue die in the lifetime of the wife, then the money to go 


to the wife ; there. was ifſue a daughter, who attained 21, and died 


in the lifetime of her mother: held the daughter took a veſted in» 


tereſt. Ambl. 621. 1764. Heurticy V. Ma on... 


1. Truſt under marriage. ſettlement for the next Ain ach 


wife, ſubjeCt to her appointment by will with two witneſſes: ap- 
pointment in favour. of the huſband by an unatteſted will being 


to bis wife, and whoſe claim to her perſonal property is not in 


void, the children are entitled, not the huſband, who is not of kin 


that. character under the ſtatute, but jure mariti : and iu this caſe 


according to the plan of the ſettlement, he was not intended. 


» " 


3 Fef-jun, 244. 1796. Man v. Nut. 


(B. a) Lien. Where the Covenant is a Lien on the 


1 Land. 27 Oak 


41% 


. 


1. . Covenants on his marriage to lay out 3000]. in the pur- 


chaſe of land, and to ſettle it on A. in tail, remainder to 


B. A. purchaſes, the manor of D. with this 3000. and nevet ſet- 
tles it, but ſuffers a recovery thereof; as the covenant was 2. lien 


on the land ;; ſo the recovery ſuffered of it difcharges the lien, and | 


bars B. of the benefit of the covenant, and of the remainder. 


3 Ff. Wms. 171. 1732. Marwoed v. Turner. 


2. N., the mother of A. S., was ſeiſed in tail er wiſione viri 


ol the eſtate in queſtion, teverſion in fee to het huſhand; A. S. 


and. S. her huſband created a mottgage term of 1009 jears on 
his eſtate, and joined in levying a fine to the mortgagee, temainder 
to ſuch uſes as: V. S. ſhouſd appoint. V. S. before the levying 
the fine, on fale of an eſtate belonging to him, covenavts; with 
J. S. the purchaſer: for quiet enjoy ment, and afterwatds makes an 

ppoĩntment to truſtees 8 purpoſes of the wite's cltate ; 


J $+. being; evicted; af the lands he purchaſed, brings bis , bill 
againſt A. S. and her four children,.to-ſubje her eſtate to the 


1 's demand under the covenant of V. S. It being a doubt- 


ful caſe. whether the plaintiff's debt accrued by breach of covenant 
till after the appointment of V. &. in execution of the power, the 


bill was diſmiſſed, . 3 Att. 41% 1746. White v. Sn. 
8 Q4 


3. A 60- 
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233. A covenant to appropriate one - third oſ the produce of a real 
eſtate to raiſe a ſum of money, is not à mere perſonal covenant 
ſuable at law, but creates a lien upon the land, and the ebvenan- 
ttees are entitled to bave it ſpecifically performed. Legard v. 
mage, ef. 1792. 2 Bro. Cb. Co. 531. t Fe, jun. 47). S. C. 
> Auguſt 93. 4 Bra. CB. Ca. 421. S. 0. 
4. A covenant to ſettle or convey particular lands will not at 
lav create a lien upon the lands ; but in equity ſuch a covenant, 
if for a valuable conſideration, will be deemed s ſpeciſie lien on the 
lands, and deereed againſt all perſons claiming under the cove- 


+ 9 nantor, except purchaſers for valuable conſideration, and without 


notice of ſuch-covenant, Finch v. Earl of Winchelſea, 1 P. Wm. 

262: Freeman v. Dedire, 1 P. Nm. 429. Fackſon v. Tach. 

4 Bro. Cb. Rep. 462. Coventry v. Coventry, beſt reported at the 

end of Francis Moxims , for equity conſiders that as done, 

Which being diſtinctiy agreed to be done, ought to have been 

|  - done; | Grounds and Rudiments of Law and. Eq. page 75, and 
Fa Freat- H. 3. 


: . 
«© 3. $5 : +74 I 


— 


(.. a) Covenants Lien on the perſonal Eſtate. 


ee | 1. A Covenants for himſelf and his heirs, that he will purchaſe 


lands and ſettle them on himſelf for life, remainder to his 
wife for life, remainder to his firſt, &'c. ſon, remainder to himſelf 
in fee; equity will compel the executor to lay out the money, 
though the heir is both debtor and creditor. 3 P. W ms, 224. 
1733. Lechmere v, Earl of 'Carhiſle. 


2175 Bond by an infant for a Jen debt! his mother and infant 


ſiſter beiog entitled, on the death of A. without ifſue, to 4cool. 
Cock ſor the mother for life, after to her children according to ap- 
pointment, if no children to theapother, after the death of the ſon 
covenant to. pay that debt, bs" either ſhould become entitled 
to that ſtock. On the marie of the daughter, the mother made 
an appointment of the ſtock in her favour; but the next day the 
huſband having notice of, and approving the covenants to pay 
the ſon's debt, and reciting his, and his wife's intention to ſecure 
- It © as after mentioned,” releaſed all their right to that ſtock to 
the mother, and covenanted that when the wife ſhould be 24 all 
- their ititereſt ſhould be veſted in her; and a truſt was declared, 
that if the obligee ſhould” have à right to recover that debt, it 
ſhould be paid out of that ſtock. © Afterwards. à bill being f 1. to 
ſet aſide the ſettlement, as an appointment by the mother for her 
on benefit without canſideration, the parties were hPagreement 
8 releaſed from 'the covenants in it, and the huſbayd 
.* covenanted that if the obligee ſhould have 2 right in the life of 
the mother to recover the debt, it mould de paid out of that ſtock 
The mother died inteſtate before 4. It was held. that a fair 
aſſignee of the debt had no ſpecific lien on the fund, which _ 


1 > 


. 


" J : : A 
. 0 * 


be liable on! being back into” the mother's sdben a8 | 
taken out 11420 of enen, for which it muſt be ſaid 
ether that there was no pretence for the compromiſe, or no pre- 
tence for its providing for the debt only it ſuable in the mother's 
life ; but the marriage brocage in the ſettlement was ſufficient 
ground for the compromiſe, and the bil did not go on the other 
und ; therefore the common decree for an account of aſſets, , 
debts, and funeral expences, without reference to that fund, was 
= againſt the huſband and wife as adminiſtrators. ' The debt 
- e fon was a ſufficient conſideration for the covenants; and 
mother had ſurvived A. there would have been a 1 . 


pf W 1791. ID "I 


* 
«OT 


0 9 Portions to be paid, oe Sink wr made 15Vin. 291. 


on Condition precedent. 


CECTLEMENT on two daughters; proviſo, f either marry 
without the conſent of their mother, it ſhould be to their ſe- 
pirate. uſe, c,; the mother propoſed, and encouraged the mar- 
riage of one ofgher daughters with Lord Strange, and afterwards - 
refuſed her conſent out of pigue and reſentment x the marriage was . 
had without her conſent, and held no forfeiture. Ami. toe BO ke 


1755+ CO a News Smith, 


. a) S 8 8 | Agreewen, — 
„Adden and Settlements. 155 


* HERE by articles an cſtate is limited to 4; for life, to A 17. 
his wife for life, remain ler to the heirs of the body OSS 
4. this is conſideted here as an eſtate for liſe only in the father, 
and the ſettlement after ſhall be reQified' by the articles before 
marriage ; but though this has been done between parties to the 
articles and ſettlement and their” repreſeritatives, and mere volume 
teers, yet not „ . a purchaſer. THF. 291, 1745. Wor. 
wick v. Warwick, | 
2. Articles and ſettlement'i in a and In the very words. 
thereof, both before marriage; under which the huſband” would 
be tenant in tail, will be reQtifiedin this court for the ſon.” I Ve 
238. 1749. Roberts v. 1 
3. The court refuſed to rectify 2 ſettlement which abied the 
intereſt of an adult from what it appeared; to be under the ar. 8 
ticles, © Ambl. 315. 1766. ' Partyn v. Roberts. _ N 
4. Articles bef 65 marriage to Cotte were ſo expreſſed, der te 5 
buſkand would have had an eſtate tail; a ſettlement copying the 
very words 8 was Woes. en. 262 1800. 
aa V. FF 5 
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| "7, the heir = the mother, 88 reverſion, Key 125 

from het on the marriage, of ber daughter, ſtating the i Intention, 
$ 7250 Jun. 593- Log. 1808. Barflew 1 v. e. KEW 
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| 2: ing he thought he had authority when fitting for the Chen. 
cCLellor, which was the caſe then, though not when ſitting at thy 
8 Roth, 8:9; 5. e 12 0 TS 


1 2 : l . 5 
„ „6 4 . - 4 07 r e * ""_ 7, 
— y—— _— — * ow _— A % wi 9 w * F T7 8 ** 


we” 


Saber of a Sip... I 


3 ng 22h --(B Chargeable, 11 Viet l 


; ons ſeveral bills of lading, of. different imports, wo 
K+ —_ , ho reference is ta.be had to the time when 

8 they were Ki by, the captain ; but the perſon,, who brſt gets 

one of them by a legal title from the owner or ſhipper, has a right 
to the conſignment. And where ſuch bills of lading, though dif- 
ferent upon the face of them, are conſtructirely the ſame, and the 
captain has acted bond fide, a deliv vo aan hy to ſuch 1 75 Ms 

| 5-4 diſcharge him ffom them all. aldwell et al. q . Bell, 1 
Neßb. 205» 

242. Where goods are ordered ſor a th ip by the owners, jt 
the appointment of the captain, though ſo ome are not deliyered til 
afterwards, yet as no perſonal credit is given to the captain, be is 

not anſwerable for any of them. Farmer. v. "Davies, 1 Term . 

25 108. Tide alſo, Hoſkins v. S/ayton, Caf: Temp. Hard. 3706. 

38g. The perſon who repairs a ſhip has his election in a court of 
288 common law, either io ſue the maſter who employs; him, or the 
© owners, but if ge undertakes it on; a ſpecial promiſe from either, 

the other is diſc arged. Garnham v. Bar- 2 Str. 816. 
4. The demand in Chancery was for work done in repairing 3 
* wi. The defendants were part owners, or their repreſentatives, 
15 who received the benefit thereof. Per Lord e C. The 
. | 9 „ Jueſtioos 


* 


| K's Honor direQed.a.cafe. to the Court of King, Bench, oy 


* Dogr 
the Rolls, obſerved that the cafe in Fern. 


' -.,  Waſterof'a'Ship, 
eſtions'are two} firſt, whether the part owners, 
ment of the plaintiff either by the maſter or the 


the em 
2 2 


become perſonally liable for the debt created aud contracted for 


215 * 


the repairs ? 2d, whether, ſuppofing they are not, the ſhip. itſelf 


has contraQted a Fen by the admiralty law allowed here ; and then, 
whether the money ariſing by the ſale is anſwerable to the plain- 
tif? Upon the laſt queſtion, his lordſhip ſaid, certainly, 
maritime law the maſter has. 

cargo for repairs, Oc. Neri I voyage, hich ariſes from his 
authority as maſter, and the neceſſity thereof during the voyage; 
without which both ſhip and cargo would periſh : therefore both 


by the 
er to hypotbecate both ſhip and - 


that and the law of this country admit ſuch a power. But it is 


diferent when the ſhip is in port infra torpus comitatus, and the 
contraA for repairs, Sc. made in England, th then the -rule of that 
law muſt: prevail. I know of no cafe where the repairs, . 
whether it was by part owners or ſole owners, maſter ot huſ- 
band, have been held a charge or lien on the body of the hip, 
Watkinſon v. Barnard, 2 P. Wm. 367. being a direct authority 
to the contrary; and if the ſhip in the river infra corpus comitatus 
ſhould be proceeded againſt for ſuch debts, the courts of law 
would iſſue a prohibition, the contract being at land, and not 
ariſing from neceſſity. If, therefore, the body of the ſhip i is not 
liable or hypothecated, How can e money ariſing by ſale be af. 
ſected or followed, the one being conſequential of the other? He 


diſmiſſed the bill therefore ſo far as it ſought relief againſt the 


body of the ſhip, or the money arifog by the fale thereof; but 
feeling doubts on the other point, he directed that the plaintiff bs 
at liberty to bring an action againſt the ſurvivors, and reſtrained 
the defendants from pleading the ſtatute of limitations, or from 
inſiſting upon any diſcharge under a commiſſion of ban 


2gainſt one of them. Buxton v. Stee,” 1 Feſt 154. | 
5. But a maſter having pledged a ſhip for hs expences, &c. 


laid out upon her abroad, the Ne was, whether the part 


n Strunge, Maſter of 
04 to de à tranſac- 
tion at home, and it was common that if materials were furniſhed 


v. 


owners were liable? and Thomas v. 7. A 139., Speering - 
ave, 2 Vern. 643. were cited.) Ibs 
cem 


by tradeſmen, they might Paas an action againſt either ®,” But his 3 


Honor; after taking tim 


to conſider, determined that the ſhip the dip or 


was well hypothecated, and that part Owners were liable. . Saum czptain is 


v. eee, 1 Py. 443. 


meant her- 


by as liable, 


7 680 e rh hates de- 


6. Dl onen. How far bound by his Contradt « or W e 
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i yy/norveR Gen A dap wich dete riet * 2 | treble New, 
ſecurity. - 1. The perſon of the maſter, as making the 
contract. 


| ownrrs, 
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2. The ſpecific ſhip. 3. The perſonal ſecurity of the rern 
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436 Suter of a Ship. ' 

V. R. $12. owners, whether they know of the ſupply or not, for they are 
8 4 Hhable for the -maſter's a, becauſe. they chuſe him. Per Lord 
244, «I J ansfield C. J. Rich v. Coe er al., Coup. 639. Farmer v. Davier, 
doubt whe- 1 Nm Rep. 198. „„ nr 
goctrine is not too generally Taid down." Sir I. JekyU} beld in @ caſe before him, that the maſter cult 


_ not ſubje& the thiy if in Eogland5 40d that was confirmed by Lord Bardwicke, = 

2. Though the maſter of a veſſel be alſo ße of it, by agree. 

ment with this owners for a term of years, under covenants on heir 

part chat he ſhall have the /a/e management of the (hip, and employ 

- 8 ber for his own /ofe benefit, c., and on bis part, that be ſhall re. 

Pair her at His own ſole coft and charge; c. The owners are ſtill 

_ - liable for recefſaries furniſhed for, the ſhip by order of the maſter, 

| | though withaut their knowledge; or without their being kon to 

3 Wer who fupplied them. Nich, Executor, v. Cre ei al., 
Corpo 63 . * 43 1 y 12 p 4 7 N 2. 

3. In trover for a quantity of dollars ſhipped by the plaintiff on 

board defendant's veſſel, and taken by force by freſhwater pirates 

from on board the ſhip as ſhe lay at anchor. in the Thames. Evi- 

- dence being given that one of the mariners was acceſſary to the 

robbery by giving intelligence, and afterwards ſhared in the ſpoil, 

- . the court of B. R. were of opinion that the owners of the ſhip 

_ were not liable for more than the value of the ſhip and freight under 


a | 20 : 7 G. 2. c. 15. Sutton . Mitchell, I Term Rep. 18. _— 


5 4. In the caſe of a tanſom bill the owners. are not liable be- 
pon the value of the ſhip and cargo. Hetty v. Grant, cited 
„* e 15 e ee 


; Ser 6 Mod. F. A promiſe by a captain of a ſhip on the part of his owners 


Ts. n. hen the ſhip was taken to pay monthly wages to one of the 


_ failors; in order to induce him to become an hoſtage, is binding on 
. the owners though they abandon the ſhip and cargo. Yates v. 
Hal, » TermRep 3. a 
6. The owner of the ſhip is liable to the freighter for the de 
fault of the maſter, though the freight was to go to the maſter, 
either by ſpecial agreement of the owner or by the cuſtom of the 
trade, and though it were in à trade unlawful in the foreign 
country hence the goods were ſhipped, but lawful in England. 
Dauber v. Lawfon, Caf. Temp. Hard. 85. 19% © + h 
J. Bat it muſt be charggd upon the cuſtom of the realm, as in 
+ n ® ſhip uſually carrying for hire, or on the perſonal undertaking of 
- * "the owner; and in a ſpecial verdi& this mult be ſpecially ſound; 
. upon a general verdict it is preſumed. 1; | 
8. A., the owner of a ſhip, lets it to B. for a voyage for a ſum 
.-_ - __ Certain, B. io have the benefit of carrying goods, and A cove- 
> Ing nanits for the condition of the ſhip and the behaviour of the 


maſter, C. ſends gold and has bills o lading Ggned by the maſter, 
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Rokr by the aſſignees of a bankrupt for a ſhip,of which 


the bankrupt was owner, againſt the captain. The defence 


{ct up was that the captain had a fer on the ſhip for his wages, 
and for ſtores, proviſions, and repairs done in England, and paid 
for by bim after the 9 84 by the aſſignees. 4 verdi being 
found for the defendant,” the court were of opinion upon a calc 
reſerved, that it was clear the captain had no lien for, his wages ; 


for repairs, &c., and might AT e the ſhip for the 
foreign ports, yet he had no, lien for them upon it when they were 
done in England; for he need not have' made himſelf liable, pud 


ind though he bad made himſelf liable to the different trade men | 
m 


would, not if he had profeſſed to act as agent for the owner ; aud 


he cannot now be in a better ſituation by paying than the tradeſ- 
men whom he paid, and who had no lien for proviſſons furniſbed ; 
ind if they had one for repairs, had parted with it by parting with 
the Polke hon 


bet — 
= Y . me F 4 


7 * a 7 . 2 = n 1 57 Ir 2a 1 An - 7 n 2e 
43 ! ” 2 


* 
= 


IL 1s 


"FS : : il kn 68 > WJ 
is in 


* = 
— 
n, & * = 
: 

— 


= er fa o 
4 - +, * 
* 0 
, & {? % 
its Sa: (A) Wich reſpect to oth LIT 
a Dix a 8 o 4 C 4. i —_ + 


| 
WO al Lay! 


10 


| HERE the defendant, after the bankruptcy of 4. B. laid 
bout part of the property of the bankrupt in buy ing n+ 


dut | 
40 bonds an delivered them to the wife of the bankrupt ; the 


ces having ſeized part, of the bonds thereby. confirmed his 


c s agent for the eſtate, and cannot afterwards ſue him for the 


money with which the other bonds were purchaſed... Wilſon v. 
Poulter, 2 Stra. $59. wes 8 LS a I B17 
2. It was held by Lee, Ch. J. that though, a factor has power 


to ſell and, thereby bind bis principal, yet be cannot bind or 


affect the property of the goqds by pledging them as à ſecurity. 


for his own debt, though there is the formality of a bill of par- 
cels and a receipt. Pater/on v. Taſb, 2 Str. 117838. 

3- Where, by the cuſtom. of a trade, 
bible to the owner for the 


thought that the vendee was not liable to be ſued by the owner, but 


only by the factor. Their verdict was ſet aſide; but a ſecond. 


being given to the ſame effect (though contrary to the directions 


of the Judge, ) ſeems to hays been àcquieſced in. Scrimſbire w. 


Auris, 2 Str, 1182. j 


a 25 p 
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of the ſhip. ' Wilkins & al. Agnes of Brooks Ve, 


ment by the vendee, the jury, _ 


13 v8. 348. 
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4 15 Vin. 308. 


dun v. Waiſt, 1 Term Rip. ol. 
8. A broker with 4 comniiſhon a cteders wa allowed to fot 
pff a loſs upon a. policy of inſurance h 
: ruptey, to an action by the aſſignees againſt him for-ſeveral te- 
miums on 


nter und Serben 8 


* „ Where monty was paid to an 8 e by miſtake; and placed 
7 8 him to the acpount of his principal, ' and 2 balance ſtruck 
© thereupon, but the money nat paid over, nor, any new credit 2 
«by him in conſequence , thereof till, after. notice Þ of the miſtake, the 


Agent was held liable to an aQion for mone 7 had and received to 
the uſe of the pe paying it. Buller v. 


„Coup. 565. 
5. Where the defendant, as agent for the a Py hag employed 
plaintif in public ſerrices, he was held 


ws nall 
0 Term Rep. wot tobe E. b. 


reſponſible, Macovath v, Hal 


appening before a bank. 


policies underwritten dy the bankrupt; and for w 


de had debited the broker; for in theſe commiſſions the broker 


- is Hable to the principal in the firſt inſtance. 


927 2 of having received them was held evidence of a delivery 
to t 


\ bill, yet ſuch promiſe was 
by the indorſee, it being nudum 
agent under a limited authority, 


| agent as a witneſs.” 


8 Bi Grove v. Dubois, 
1 Term Rep. 112. 8. P. Bize v, Dickaſon, i Term Rep. 285. 
2 Where an agent was employed to. buy goods, his acknow. 


buyer, without the plaintiff's being —_ ro call the 
Biggs v. Lawrence, 3 Term R 


8. The holder of à bill of exchange defired . . to get t it dil. 


_ "counted, but poſitively refuſed to indorſe it, and A4. delivered it 


to F. for the ſame urpoſe, informing him to whom it belonged, 
and B. finding that hi could not diſpoſe of it without indorſing it, 
was prevailed upon to do To by A. s telling him that he would 
indemnify him; but the indorſee —. it upon the credit of the 
names on the bill, without any knowledge of the real owner; 
although ſuch original der afterwards promiſed to pay the 
Id not to ſupport an action againſt him 
pactum ;- for as A. was a ſpecial 
he could not bind his principal 
by any act be joud the Teope of ſuch [ied authority. Fenn v. 


Harriſen, 3 Term Rep. 757. 


to indorſe the bill, the court thought this variation mat 
the plaintiff had judgment. 


it. v. Martin, 4 Term Rep. 68. 8. FP. 


th: ae r FM 


9. But it appearing on a new trial that che holder did not refuſe 
and 
4 Term Rep. 177. N 
10. The fraud of the agent vitiates a afiQ3on for the ad- 
vantage ne pr the principal althougli be do not perſonally affiſt in 
1 Fer Nep. 12. 


orgs ore caſes as. to Agents, Ee, ſet wrance, Poſſeſſion "Za 
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| t in an cds for a liber ang IRE . in 


which the defendant did not juſtify, but pleaded the general 


| iſſue, it it appeared That the publication was only in giving a cha. 
| IE of the e ſervant, and e ane 


— 


| Dy An 4 ** will lie for cating to 3 the 8 of 


5. Action lies againſt a ſervant upon a bill drawn on him and 
accepted generally, though the order is to place it to the account 


* 


259 


Wader and Serbunt. 70 
not recover without proving the words to have been falſe and ma- 
225 e Hawkias, 1 . r 
4 daes. by the Mater "os accoynt of the So — 
Nur. vant. 424 1 


another after notice, though the perſon ſo continuing to 
ploy the ſervant did not ptocure him to leave his maſter or 
know. when he emplayed him that he was the ſervant of . 
Male v. „6 Term Rep. 4. 

2. Treſpaſs on the caſe will lie for enticing a. journey In en aQion 
man, who works by the day or piece, before N AT is finiſhed. for enticing 
Hort v. Aldridge, i Cr 4. "+ ny) oy 
employing a ſervant, it is adviſeable to give notice to the intended defendant, that the party is ſervant 
to the plaintiff, a; d to demand him: and proving. ſuch notice, atd a ſubſequent employment dv 
the time for which the plaintiff hired, retained, took, and the ſervant, will entitle the plain 


ws verdith. c 72 
neee e 5 *%41 1 


ſon; was d bired fo Ee Fl dal for a lis 
mited time, « a penalty not to diſcover the ſecrets. of his maſ-' 
ters. trade, but havi quitted his place, the maſter ſued him and 
necovered the penalty : this was held to diſcharge. the ſecond maſter 
from an action for. hiriug him, the penalty being deemed full fa- 
tsfation for the loſs of ſervice, Bird v. N 3 Burr. 1345. 
2 Bl. 13 27. C. * > | 


3. Where a pt 


ese. 


0 Q) daes, by ober Wen che Maſter — 
S i 


15 Ae lies, againſt a; ſervant ho diſpoſes of goods the 
property of another to his maſter's, uſe, whether he has, 

1 authority or not from his maſter, for ſo doing. 
2. Where money. is paid to the ſervant. and he miſapplies it, 
23 party has bis remedy againſt the maſter ot ſervant at his 
election. Cary v. Webſter, 1 Str. 480. Attorney-General v. Perry, 
Cm. Rep. 485. But itſcems otherwiſe when the action againſt Oy 
the ſeryant is founded upon a tort. Perkins v. Hughes, 1 Wi 72 328. : 
or wilful misconduct. Savignac v. Roome, 6 Term Rep. 1 ep 

3. Trover lies againſt the "maſter for goods deliveted to the 
apprentice. Mead v. Hamond, 1 Stra. 504. 

4. The maſter is liable for the fraud of his apprentice. Grammar | SY 
Y Nixon, 1 Stra. GG 3. 8 5 SI 


of the matter.- Thomas 


v. Biſbab, 2 Stra. 95 5. 


6. No action lies - againit « Reward, manager, or ogeat,. for 


Gmage done by the negligence of thoſe employed bx him bog the 
crvice | 


. ployed only are liable. 


in an unlawful manner 


| 


4 of: his principal, but he priniat a tle de em- 


7. Where a ſervant executes a lawful 8 of his maſter 1 6 f 


e LAY e for the miſdemeanour, 


"and not the maſter. 1 Com, Rep. 469. 2 3 | 


8. A maſter is not liable for medicines for his ſervant, unleſs „ 


_ on his expreſs undertaking. --Newby-v. Hileſbire, 2 Eſp. Rep. 739. $i 
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| 9. The proprietors of a mail coach are anſwerable for an injury rf 
_  happeving to a paſſenger through the eee A) 
OF? White v. B 3 P, My; | . | 
J ve 8 2 „ ' 
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ga 88 0 "7 1 ie 
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„ Hem a gentleman had: apprehended 2 pickpocket; an 
accomplice followed and gave the gentleman 3 


na the noſe with a knife, this was held to be a Hitting of the 
noſe, and a maiming maiming within the ſtatute. Carrol. daſe, Leach's 


t has been. determined that if à man. deliberately wat * — 
an 5 and carries his intention into execution. Bs may be Ae 
ſaid to lie in wait ; but where a perſon went up to a man ſtealing 
turnips, who immediately cut him in the face, this'was thought 
not to be a hing in wait with intent to maim. Tickner's caſe, 
lid 222. What acts ſhall he. fo conſidered. Fide Mills caſe, 
. 294. 
A huſband” cutting his... wife's throat while in * 

making thereby 2 wou «> three inches in tength acroſs ++ har a (H 


— un een e 
A nad Obe meim himſelf . de ry bee the more 
colour to beg, may be indicted and fined. And, by the 
ike reaſon, a perſon who difables himfetf chat he may not de im 
pre ſſed as 1 ſojdier. 3 Burr Juft, Tg. 
2. It che mayhem comes not within ur ol the deſtriptions m 
the ac. vet it is indictable at the common lav, und puniſhabſe 
de ine and impriſonment: or he may bring an action of treſpaſi, 
which kind of tion hath now generally ſucceeded in the place 
ot appeals in fmaller offences — 3p 2 Hu 157. 160. 
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(A)- What Regard the Law pays to them, and their 


| - Wages. | 
1. HEcuſtom of merchants is controlled by adjudged caſes, 


therefore a cuſtom contradictory to ſuch caſes cannot be 


received in evidence. Adie v. The Ha India Company, 1 Bl. Rep. 


293. 8. C. 2 Burr. 1216. bom 

2. But where the cuſtom had not been before judicially deter - 
mined, evidence of the general opinion and underſtanding of per- 
ſons concerned in ſuch buſineſs was admitted. Camden v. Cowley, 
1 Bl. Rep. 417. S. P. Rawlinſon v. Stone, 3 Will. 4. 


[A] 


3. The law of merchants and the law of the land is the fame; — 


a witneſs cannot be admitted to prove the law of merchants. We 
miſt confider it as a point of law. Per Lord Mangfield, 3 Burr. 


2669. - 
"+ ., See Trade, Bills of Exchange, Inſurance, Ee. 


tt. NI "OI 
may — — 


- Merger. 


— — — * 2 — — 


— 


x * 


3 (HM) Of what Eſtates, Truſt Term in Equity. Wia. 369- 


1. ONE deviſed his real eſtate to his ſon and his heirs, chargeable 
with zool. to be paid to his daughter on a contingency, which 
happened ; afterwards the fon died, and on his deathithe eſtate 


deſcended to the daughter in fee ; and then the daughter died 


— any indication of her intention that the charge ſhould not 


Abl. 246. 17564. Cbeſter v. Willes. 
2. 
eſtate, he ſhall be conſidered as a creditor for the money ſo paid, 
but where tenant in tail pays it off, it ia in exoneration of the 
may make himſelf- abſolute owner. 1 Bro. 
*. 206. 1783. Fones v. Morgan. wr ic | 
r Neha a he: Gulsdt cad 


has no equity to it, therefore where a lunatick dies entitled 
Vel. V. MR | to 


t wherher under age or not did not appear,) without having 


Where: tenant for life pays off an incembrance jon the 


be Gerged 3 but the court thought that the charge was merged. 


—_ ____  \operger, | _ 


to an eſtate; and alſo to a charge upon it, the heir takes-it- dif. 

charged ; a truſt term to ſecure the charge makes no difference , 

for it remains inert, unleſs required to be executed for proper 

＋ E the truſtees have no diſcretion. And per Lord Lough. 
Cake ough, Chancellor, at law and in equity where there is a con- 


fuſion of rights there is an immediate merger : that is prevented 


in equity by the intention, either expreſs or implied, as in the 
caſe of an infant entitled to an eſtate and alſo to a charge upon 


8 Tt, the rights remain diſtinct, becauſe more beneficial. 2 Y'/. jun 
5 . 261. 1793. Lord Compton v. Oxenden, 4 Bro. 397. S. C. 


I 


3 
1 * _ 


8 (B) From what Time. 


1;Via. 1297 
n 


« of two ſhares in the New River, and the ſame were 

« limited to Sir James for life, remainder - to his wife for life, 

« and after their deceaſe one ſhare was limited to ſuch of the 

_*«« younger children of Sir James 4/þ as were not his heirs at law, 
7 or for want of ſuch iſſue, to the ſiſters of Sir Famer and their 

ce children, as Sir James ſhould limit and appoint ; but in caſe of 

« no ifſue of Sir James Aſh, or if he ſhould make no appoint- 

% ment, the ſame was limited to the fiſters, and the children of 

' „ Catharine, one of the ſiſters (under whom the plaintiff claims,) 
1 i« in ſuch manner as they were entitled to one whole ſhare on 


| 4 the death of Sir Janes,” The ſettlement being in the cuſtody 


„of the deſendants, they claimed a right to ſuch ſhare, in right of 
the wife, as the heir of her father, as if no ſettlement had been 

made. They alſo levied à ſine of the two ſhares in the three 

counties through which the water ran, and received the profits 

from the death of Sir James Aſb in 2733 till the filing of the bill 

in 1741, when the plaintiffs diſcovering the ſettlement, brought 

this bill for diſcovery and to be relieved. The fines were levied 

: BI HA term 173g, but no claim was ſet up or entry proved, only 
Is that a demand of the profits wat made in the office in the name 

; of the defendants on \ wa 14th of Feb., and the firſt payment ws 

made of the Chriflmas dividend before due on the 23d of Feb., 

which was after the ine levied, and no other in appeared. tir 

James Afb died in November, the firſt. half year became due at 
Chriftmarz but not received till after the ſine was levied, - The 


court were of opinion that the. plaintiffs were proper - _—_ | 
* A it 


27353 into — for x diſcovery of the deed under which: the ti 
Have it produced at trials at law, and to havs atteſled 
ä 8 2 copies, 


— 


1 4 CY the marriage of Sir James Afb a ſettlement was made 


1. ACI 

At 
on provin 
ception. of 
and ouſten 
They are 


copies, and alſo to have an account of rents and profits... 3 th; 
236. 1745. 1 Lord Townſend v. Afb. * 2 


243 


n, taſe the court ſaid, that though it i mdtter of law, yet the court would determine 


#1 norewichflanding. for that it was not nevefſary that every legal queſlion ſheuld be to 
je Ibid. 7 4, 26h Fleicher, 1 Atk. 55 : 25 _ 
A equity 0423 the ſame as at , that ireſpaſs would met lie for meſne profits tui p. in 
recovered, and that a bill could not be bro sb for an EY fill oe. 745 


vpe the wurt jcid that the rule 


* * 3 N ' 
2. Account of profits of coal mines not decreed without ſhew- 


ing poſſeſſion ; the bill was retained with liberty to bring an 


geAment.. ,1 Yeſ. 252. 1749. Sayer v. Pierce. . 
3. Bill filed by a widow againſt the heir of her huſband for 
dawer : the bill was ordered te be retained for a year, to try her 
right, and writ of dower brought; before iflue joined the heir died: 
then the widow's right was eſtabliſhed at law againſt his deviſee 2 


the widow dying, her r 


eſentatives filed a bill of revivor and 


ſupplement againſt the executor and deviſee of the heir for the 
third part of the meſne profits, to the death of the -widow z which 
was decreed, and the decree affirmed on a rehearing, 2 Bro 


Ch, Rep. 620. 


1789. Curtis v. Curtis. 


4. Though dowreſs die before her right be eſtabliſhed equi 
will decree an account of rents and profits of the eſtate of hie 


hai2-dowable in favour of her re preſentative. 
is. Wokepeld v. Child. 1791. 


1 Fonb. Treat. i 


5. In a doubtful caſe the account of rents and profits was con- 
g the bill. 4 Bro. Ch. Rep. 321. 1794. 


fined to the time of filin 
Forder v. ade. 


Account of rents and profits confined to fix years before the 
flieg of the bill, by analogy to the action for meſne profits, 
Meade v. Meade. n | 

7. Lord Hardwicke held in the caſe of Dormer v. Forteſcue, it 
was clear both in law and equity, and from natural juſtice, that 
the plaintiff, from the death of his father, the time when his title 
xer urd, is entitled to the rents and profits. 3 Alb. 124. 

. Where there is a truſt and mere equitable title, the plaintiff 
ſhall have an account of the rents and profits from the time the 
title- accrued, unleſs there are ſpecial circumſtances to reſtrain it 
whe) bringing of che bill. %%; The court will reſtrain it tothe © 
fling the bill where there has been any default in the plaintiff — © 
in not aſſerting his title | | 


YE, jun 744- 


1 * 


00 K 


1801. 


| 4 n 2 
ion for them. 


. . 


Who ſhall. hive Action, and e. 


at what Time: after the Eſtate determined. 
„Kerio, for. the meſue profits is uſually. brought by the 


leſſor of the plaintiff id. his own name; and in that caſe, 


on proving a good title in himſelf, and an actual ouſter and per- 
ception of the profits by the deſendant antecedent to the demiſe 
and ouſter in eject ment, he v ill recover damages for thoſe profits. 
They are ſeldom however of a litigation, as the 1 


vnd outer in ej are 2 foon "after the time 
when the leffor's title uccruod. Nunningtom dn Ejectmenrr, p. 428. 
© 2. Action for aieſue profis (including the coſts of the eject. 
ment) droughe in the name the leſſee againſt the tenant in 
Fes, after judgment by by default, _ to a N 
1 6685. 
The jury are not im alt caſes bound bythe amount of the 
bad; Wir er gire entre damages. 3 N 121: tit 
Tue rule tf equity is the Fame 25 at law, Wette wil not 
5 Be for ne profits till is recovered, ſo neither ean a 
Vill be brought for an gecount thereof till then. / 1 46+: 525. 
S8. It was dbſerred per Cur. in the caſe of !Tebbermene, Greſing 
Bam, chat an ion for profits tends to create double ex. 
Why hold not the plaintiff! de ready at the trial of the 
| cjotment to prove his damages, which may be recorered in that 
Sion, without ſecond for 2 The true 
rule, as to the time m — — are to be recovered, 
ſeems to be Shere judgment is axainſt the caſual eſector, from 
che time of the delivery of the declaration to the tenants in poſ- 
ſeſſion, or Noam the time of an actual demand of poſſeſſion 
, where judgment is againſt the tenants in poſſeſſion (or the 
defending im their ſtead;) from the voſter admitted by the 
common conſent rule; but in neither caſe from the demiſe, which 
Ne- be laid back at the plaintiff's pleaſure- ' Barnes, 677. 
4. In the caſe of Stanymugbt v. Coufins it was held, that the 
iff will be entitled to recover the meſne profits only from 
ble time he can prove himſelf to have been in el poſſeſſon: 
and therefore if a man makes his will and dies, the- deviſee will 
not be . n en, has _— a arg 
2 Barnes, 367. 
J. If, — a ſubſequent exe hes 2 "relirion back to the 
time the pliintiff's title ↄcerued, vet the de ſendant may plead the 
ernte nene and ſo b ere e. * but Fou an 
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— 0 nene, 4 what Evidence — given 
| in Actions for them. Adee, 


rr ene 8 


. 10 now , Cettied upon mene that after a recovery in 
jeQiment, the tenant is eſtopped from controverting the 


ator s title in a ſubſequent #Qion for-the meſue profits, pro- 
WT the plaintiff — for the meſne 22 the 
3 of the ouſter evenpldines of in ejectment: but if he proceed 
cedent profitr he muſt prove his title to the premiſes from 
whence they atoſe, to ſhew hig right to receive them. Running tun 
ee ee delivering the opinion of the the 

2. Lor n non court in 
5 72 of Aiſiin v. Parkin, ſaid, An action for the meſne profits is 


F e 
J 


jury did 


executin 


»COUrt; re 
might b 


W 7 


| p ton. Phe tenant is concluded by. 


** does not prove any thing i the value — muſt 


jury did not inelude the 


9 6 . 
. 
* 11068 * * 922 10 0 1 1 ' 
” 4 -w * KL , * . + - w © # " bf . 
; : f 
* 
1 


2 leſſor of the phintig in his own. name, or in 8 name 
che nominal leſſee, and in either ſhape; it is equally bis ac- 
judgment, and cannot 


# \controvert the title. Conſequently he cannot -controvert the 


« plaintiff's baten, decouſe tis pe Eben is © pore of hg tle: x 


« for the plaintiff, to entitle himſelf to recover. in. -xjeQment, 
4: muſt ſhew a pofſeffory-right not barred l 
« tations. This judgment, like; all others, on 
1 partics as to the ſubjeQ-matter of it 3 
time laid in the demiſe it proves hothing at all; beca 
« that time the plaintiff has al 
* prove any; * 
© the jud : 
« it muſt be proved how long the defendant enjoyed the 
«and what the value was“ This -unanimous, re ſolution of a 
the judges, upon; ſhort plain principles, will not only be a certain 
and uniform rule upon actions for me/ne profits, but _ tend to 
pet the fiftitious remedy by ejectment upon 2 true and liberal 
ndation, to attain ſpeedily and effectually the ends of juſtice 
bonding to the real merits of the cafe. 2 1 AS. 
, Hence it ſhould ſcem that in order to prove 4he 5 
tiff's title in an action for the meſne profile it ee 
to ee the judgment in ejectment; and ſo i — 
ere the judgment is affer verdicf : but where the judgment 38 
2 the practice is different; then it is uſual not only to 
produce the judgment, but alſo to prove a writ of poſſeſñion 
executed. This latter proof does not ſeem N 
if the tenant be concluded by the judgment in ejectment from 
controverting the plaintiff's title, br is conſequentiy concluded 


beyond 


no title, nor could. be put to 


from controverting his poſſeſſion, which is part of his cle. Bull. 
NM. Pri. 87. Ramm. on Egect 442. 


4. As tothe value of the „ the judgment jo . 
td 

be proved; but in eſtimating it the jury are nat confined to the 

mere rent of the premiſes, but may Fir whatcver damages they 

22 proper. Goodtitle v. Tombs, 3 118. 

{: Bankruptcy is no Lhd a bar fs ice; e ferihe: 

* profits. Goodtitie v. North, 2 Doug!. 584. 


6. Where after a recovery in ejectment, and before an action 


for the meſne s, the defendant became a bankrupt, and the 
POE coſts of the. cjeAment in the verdict in 


executing. a writ of inquit/ on the action for me/ae profits, the 


court refuſed to ſet aſide, the, ;inguiſtion,, becauſe the plaintiff 
»might have proved the coſts; as a. debt, under the defendant's 


TRI of. bankrupt. Gulliuer v. TA 2 e 15 201. 

** 0 9513 74.97 1190 in won 3 e 
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concludes the 
d the 


As to the length of a e has opcugied 
t proves nothing; nor as to the valve; therefore 


.. 00 aue, to. 1 at Mills. Extend to whom, 
and what, 


1 G «That all the- inhabitants of a manor - Gal grind 

all their corn, grain, and malt, which by them or any of 
them ſhall be uſed or ſpent, ground within the manor at a W 
mill,“ is good. 35 v. Birkbeck, Deugi. 206. 
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— -(4) Miſaltog by the Pliniff, When it an po 
3147-4. wank Judgment. 


1. FF the'j y (by towing intereſt on a POTTY give greater 
damages than laid ; on error brought, the plaintiff ſhall not 
have liberty, in another term, to remit the ſurplus, to enter judg- 
ment for the damages laid only, Wray v. Lifter, 2 Stra. 1110. 
2. Wherea verdi@t is given for a greater ſum than the amount 
of the damages laid in the declaration, and for that cauſe a writ of 
error is brought, the court will permit the plaintiff to enter a 
* remittitur of the exceſs above the ſum laid, on payment of the 
colts of the writ of error. Pickwwoed v. Wright, 1 H. Bl. 643. 


0 
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[6] Miſnomer, _ © 
— bs 6 { v' 3) Pleadings, By whom. bars 1. V 


1. FF the defendant omit to plead a miſnomer, he may be taken in plead 


execution by the wrong name. . v. Satchwell, I R. 
2 Wow, 1218, | : | 
2. U 


well, 
„ It, 


Wilnomerx, 247 

2. If defendant, r his true 
name, and plaintiff declares againſt-him by that name, the court 
will not on motion ſtay: proceedings for irregularity, but leave de- 
fendant to plead variance. Hole v. Finch. Jackſon v. Daleman, 

2 Will. 393. Secus, if plaintiff file common bail for him according 
to the ſtatute by his right dame. Doo v. Butcher, 3 Term Rep. 611. 

3. Tf che /atitat be ſued out againſt the defendant by one 
Chriſtian name, and the a/ias by another, and the plaintiff after · 
wards proceed, the court will ſet aſide the proceedings for irre- 
gularity. Corbett v. Bates, 3 Term Rep. 660. SEP 

4. Defendant pleaded a m/nomer in abatement which was after 
an imparlance thus: At which day came Ham John Crapper (the 
defendant's true name) who is ſued by the name of John 
Ge.“ to which the plaintiff demurred ; and objected that this 
plea being in abatement ought to have been pleaded of the ſame 
term with the declaration, or after a ſpecial imparlance, and that 
this is after a general imparlance. But per curiam—this imparlance 
by 3 is ſpecial for this 3 3 but if he had ſaid wenit 
ma bn Capper it had been bad, for that would have confefled 


5 u Capper was the true name. Brewfter v. Capper, 1 Wil. 
4 | 


5. Where defendant had been ſued as the Right Honourable 
Hamilton Fleming, Earl of Wigtoun, having privilege of peerage, 
and had judgment againſt him, and in'debt on that judgment he 
was called Heomilton Fleming ' Eſquire, commonly called Earl of 
Wigtoun ; on nul tiel record pleaded, held to be a failure of recard. 
Blackmore v. Fleming, / Term Rep. 447. 

6. A miſnomer may be pleaded in abatement, where the plain- 


tiff miſnames himſelf. 1 B & Pull. 44- 


J. If defendant pleads mi/nomer, but his plea and affidavit are 


entitled by the wrong name, his plca ſhall be ſer aſide. Barnes, 348. 


8. If the plea begins © A. the faid A. B. who is ſued by the 
name of C. D.“ it is bad, but the court gave leave to amend on 


ayment of coſts, achſon v. Ford, 3 Will. 413. | 
8 9. Auy N the name of a corporation is fatal. Turvi l 


„. Ainſworth, 2 Stra. 787. f 


10. A variance in the name of the perſon from whoſe .dwelling- 
houſe goods are ſtolen to 404. value, as Sarah Luns” inſtead of 


+ Sarah London” is fatal to the capital i of the hangs. Ves. 


ward's, caſe, 2. Ch. Ca. ee por 


(c. 0) 1 =P Writ bs” what Mi James. 1;Vin. 413. 
Names of Baptiſm. | 


Winter a defendant is baptiſed by the name of Richard. TY 
Famer, and is declared againſt as James Richard, he may 


plead the miſnomer i in age, ph v. War Term 


W 5 Set 8 
8 R 4 e 


x 


oy + 


Biſnomare _ 


man canngt have tv Chriltian names. Evens v 
2 uies ep. 554. Oh + N Uu an an T7 4 Yes 2 ven 
„If ue ſengant bn ſued; b 1.4. wrang Chriſtian, ſurname, he 
EAR bn BR take. it is not double. ee 
9 — B. 486. Cam Dir kit. Abetemant . 
ot aver that be was hagtiſed by his Chrriſtian 
— 2525 25 ſt is name, and by that name en 


„ 
„„ — Ju eerie ts na 


Rl. on Hon Fm und (or D591 1umob oc 754, 
| 5. 11 bens be given to Elizabeth, and action brought in- the 
\ name-of. Elizabeth; defendant -(hall - not plead that the plaintiff's 
name is Jabel. Monkhouſe v. Hutchinſon, Bund. 19. 
6. The plaintiff brought treſpaſs-· and falſe impriſonment by the 
Chriſtian name of Archibald. ' The defendant juſtified under 2 
capiar ad ſatir. upon a judgment againſt Arthur : and ave erred that 
the plaintiff in this action was the ſame perſon who was ſued by 
3 the name of Arthur, And ep drapes the court held it à good 
33 es the defendant having me for taking advantage of 
e mi/nomer, «hich ſhould have been by pleading it in the firſt 
action. In the caſe of à bond given im wrong name, he muſt be 
ſued by that wrong name, and the execution muſt purſue it. The 
defendant badjuiigment. 1 Crewfard! v. Satchwell, 2 Stra, 1218. 
7. Earl of Litchfield is a ſuthcient deſcription, though the 
Chriſtian, 2 — de miſtaken, for there can be Nase N! of 
Litchfield *. Martia, 1 Strg. 3106. 

1 1nditment for larceny laid the gaods. ftolen 3 
= property of 22 aroneſe Twrbheim,” and it appeared 
that he, always went by that name, though ber real name was 

Salina Vitare, and Baroneſs, Turkheim:ber title only, it was held 

goody, Os FG: 2; Teach Ch. Ca. lο%ç 1 11 
830 921 90 the name of the plaintiff is miſtaken i in the pi geh, 
and in the. proceedings, the, court will give leave to amend 
wh aware „eee v. ae Reportiy 
LA A 
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rein. 414 (C:7) Pleadings. Neon by the one Name and che 


e 
£24 ner „ - gaSmaybu} bis agoibs 17 (5) 
MI TR 1? a plex of miſnomer to an indictment, which may be 2 
err uh] the clerk of the arraigus may reply, that the! pri 
is known; 386 well nee the er. Dean's 7 
| - $5 4. SM 535. n I 1 Trad t 21 C3 Ed: 44 Fo 


F hh aut; 10 zuiusnm gi, ν⁴¹ueñ 190 21 \ oth 


e. ( J Recke 0 Marne hk.” 


vonom v0 ane dals ns As HU, 211 2190 17 
by E-plaintifts: tre: incorporated{Þy.; we name of ;* The 

e yot and burgeſfes: of the. borgugh. of Sm, in the 
n ell, ee — 


. 994 
2 * — 


WBilnomer., 1 7 
En gta Thie miſnomer "is plgid- = 
abarement, and cannot be taken advantage of in avy other 
y. Stafford v. Bolton, 1 Bof. & Pull. Rep. 0. 
and 3 the declaration ſtood the word Middleſex, 
and defendant's addition was lufe of Weftmiinfer, without ſaying in 
the county aforeſaid. ' Defendant pleaded in abatement, that it 
did not appear by the declaration at What place he was commo- 
ant Plaintiff moved to ſet afide” the plea. The court ſaid it 
might be demurred to, but they would pot ſet it ande on motion. 
N of th . 
aintiff may name the defendant 
th wei bs Ap Toth: 2 Sera. yup" ww. 


£ 225 ee eee 
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a, e e 


(0 In what Caſes it may be followed. i EN 
1705 Ex covetianted'6 be laid our f in land. ſhall deſcend as 
1 1727 but he that hy" De tos * 
rehaſed may difpoſe of it though not atteſted 
three Binegest alſo a parol direQion for the payment of it — Tel 
to de good. 80 if money is ordered or deviſed to be laid out in land 2 
and ſettled to the uſe of A. in tail, remainder to himſelf in fee, 
equity will order the money to A. ſerus if the remainder thereof 
be limited to a third:perſon; alſo though by a voluntary contrat 
motiey is agreed to be laid out in land, the court will execute ſuch 
agreement in favour of the heir. rn 


2 F. Wims. 171. 
2. One articles to buy land, and dies 3 his executors ſhall pay 


ee eee e 
(C) Pleadings and "Judgment, EW W 


„ang 9G ee oe 10 drs Wie 
1. OLLARS, -or- Portugal mon Ns 
D tion, are not goods within ner; not of the 24, Gen. 2. 
6.45. Leighs caſe, 1 Leach's Cr. Ca. 62. 
2. Money is not within the meaning of the ftatutes 3 V. & Mf, 
. 9, and 5 Ann, c. 31. * the e 2 
goods or chattels.* Guy's caſe. Ibid. 276. | | 3 


lan by him to omg Famer Dalrymple, ee and re- 


queſt of the defendant, the judg gment” was arreſted, for the Word 
xr is u technical terns, und 8 We . 


436 1 E246 


he was the debtor, and therefore: the deferidant TOI 
5 debted ; for there cannot be a double debt on « fingle loan. But 
it had been otherwiſe, had the party declared for money delivered 
to ſuch a perſon at the requeſt of the defendant, for then the loan 
bad been to the defendant himſelf, Marrint v. Lyfter, 2 Wilſ: 1 41. 
AI. But where the plaintiff declared for money lent to the 2 
. an?'s wißt at his requeſt, and it was attempted to arreſt the ju 
ment on the authority of the above caſe, the court held that a loan 
to the wife, at the huſhand's requeſt, was a loan to the huſband 
C2 himſelf, for the band and wife are but one perſon. Stephrn/on 


v. Hardy, 3 Will. 38 
5. A — e for payment of money on 25th Decem- 
ber ; a ſubſequent deed between the ſame parties, by which the | 
| obligee.covenanted, that if the obligor ſhould pay.on the 25th De. | 
cember 51. in the pound, c., ſuch payment ſhould be accepted in 74 
* diſcharge and ſatisfaction of all ſums due, Ic. and might be 1. 5 
£3 1 and given in evidence, &. che obligor (to an action on the 
1 2 a tender and refuſal of the 5s. in the pound on the eſtat 
| al Center, 46d, Labden. goods. Frevett v. Angus, Wille af e 
10 eſ 
. On debt on recognizance of bail, if the record is conditional, 715 
0 ut ao ee not, the plaintiff cannot have Es | 
e e an for 
92 187. Jid.; the demand (which it was ary by the he 
tute to make) had been made for 1054 18s, old., and plainif con 
was nonſuited. HBunb. 166. the. 
| | | l Yo 5 — 
EGS — * 2 — — to e 
N F | Ty 
| FOO g Sores is So dk + I this, | : Aga 
:ö:F 12 
wa Ml: | Eos 
| RY to 1 
x5Vin-436, (A) What i . it 6 
per 
1. MONEY due upon 4 mortgage. is a debt of the tower,” . 
to the payment whereof his perſonal eſtate is primarily oy 


© (the land being conſidered only as a, pledge) as between bis 
heir or deviſee, and executor, unleſs ſome expreſs, or neceſſarily 
implied declaration of his, exempts his perſonal eſtate, and throws 
the charge on his real. 5 Bro. Par. Ca. 299. 177% Earl of Bu. 
 widere, Appellant, and Wm, Rochfort, 
2. Per Lord Hardwicke, Chancellor. It is determined on the 
ſtatute of frauds, 3551 if a mortgage is intended by an abſolute con- 
veyance in wy by and a 4, dhe making it aw p23; „ 
er: the firſt is ny , and the part away with 
defeazance: this Tale e Ratate of Frauds. 2 6% Hg 


o. Dixon v. 8 1 
45 3 A mortgage | $07 


3. A mortgige may be made of a ſhip at ſes, and if the mort 


gige takes all methods in his power to get the poſfe Mon, Tuch as 


bill of ſale, Sc. it will be out of the ſtat. Famer 1ſt, as was held 


in Brown v. Heathcate, which was taken notice of by the judges in 


Ryal v. Rowl:s, otherwiſe no ſecurity could be made of a ſhip at 

ſea. But the ſuffering the ſhip to come back, and go on another 
voyage, makes it a very different caſe. Ver Lord Hardwiche, © 
oy 272. 1751. Ex parte Matthews. See Brown v. Heath- Aar. xog, 


"cate, 1 Ath. 160 1746. | "I 
4. A depoſit of a deed entitles the holder to have a mortgage. 


1 Bro. Ch. Rep. 270. 1783. Ruſſel Je Rufel. * 
G) What is a Mortgage and what 'a Purchaſe. z 
„Wurm by the expreſs terms of a mortgage it is agreed, 


| that if the money be not paid within a certain time the 
eſtate ſhall not be redeemable ; this is conſidered in the nature of 


an original purchaſe, and no redemption ought to be allowed, 


eſpecially after a lapſe of many years. 4 Bro. Par. Caf. 142. 
March 1933. Taſburgh App. and Sir Robert Echlin and others 


2. A. conveys land to B. and his heirs by leaſe and releaſe, 
and by a defeazance bearing date with the releaſe agrees that if 


he pays 1000/. borrowed of B. within a year, that B. ſhould re- 


convey to him ; but if he failed to pay the money within the year, 
then B. ſhould mortgage or abſolutely ſell the ſame lands free 
from redemption. Ihe money not being paid at the time, B. agreed 
to convey the eſtate to C., aud in the agreement and conveyances 
an exception was made, and the defeazance was mentioned ; and 


queſtion arifing, whether C. had an abſolute eſtate, the court 


determined that he bad purchaſed an eſtate ſubject to a redemp- 
tion fog . Comyu's Rep. 603. 11 G. 2. Croft v. Powell. © 

3. Two contract to buy an eſtate in mortgage, and covenant 
to indemnify each other againſt; his ſhare of the mortgage debt; 
it does not make the debt his on ſo as to be payable out of bis 
perſonal eſtate in the firſt place. Anl. 171. 1753. Forrefler 
v. Lord Leig bz. a n e 5 
4. The plaintiff's grandfather in 1689 mortgaged the eſtate in 
queſtion to the Whitehead: ; they afterwards mortgaged it to Cart- 


- wright and Heywood, and their heirs for 200/., who, io ſceure the 
inte reſt, leaſed the eſtate to the plaintiff's father in June 1689, 


and to his aſſigns for 5000 years, at 12. a· year rent for the three 
-frſt years, and 100%. a- year for the remainder of the term, and if at 
three years end the 200/. was paid, and intereſt, then the pre- 
miſes were to be re conveyed j receipts. were given ſometimes for 


Intereſt, and ſometimes for a rent charge ;; the laſt in 1730. The 


2004. lent was charity money, directed to be laid out in the pur- 
chaſe of lands in fee, the rents to be applied for the clothing: 24 
needy houſckeepers: in 1738 the plaintiff gave gotice he would 
* | | 22 N FER. pay 


aporigage. 


woney, but che defendant refuſed abe and in- 
NR Ter an abſolute purchaſe, and fo it was decreed by the 


. ant ; and the kt ner 2 Ml: 70h 


J 255 
- 


1742. Me La, 
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. dre U Dine beewenn we d . and ae | 


| 1. HERE a mortgigor brings a bill to ede and after a 
a WI decree the . is taken by the Maſter, bur before 
; any ag further i 10 done nd it 5 . infant ſon and 
cir ig ound by .the accou ro. Far. Ca. I 2. 
—— A * a 5 og 742 
2. A mortgagee ſhall not allow to to_a liv 
which 8 becauſe nothing can E for it, ws 
y - hall be looked upon as à truſtee far the mortgagor or his grantee, 
; and ſhall preſent ſuch perſot as they ſhall name. Comy's 
. 343: - « I. Galley v. Selby. See Bunb. 130. 8. P. 
2 * Where it appeared that the ſolicitor of the mortgagee had z 
©" fertlemient belonging to the mortgagor in his poſſeſſion, and was x 
4 truſtee for both, the court would not order him to dehver it up to 
| manen por. Bunb. 298. 1731. Siddon v. Charnells and others. 
4. A mortgage of a brewhouſe with the appurtrnancet, will not 
convey the utenſils, but the things only belonging to the out- 
houſes. ' T Ak: 477. 1750. Ex parte Quincy. 
5. Equity only removes fraydulent conveyances out of the mw 
bu will not decree profits back againſt the original debtor 
owner of the eſtate received pendente lite in favout of Judgment 
creditors from filing of the bill. 2 Ail. 10% 1740. "Higgins 
v. T York Buildings a N 
6. A mortgagor in poſſeſſion "is not liable-for the rents and 
_ profits-to the mortgagee, for he ought to take the legal remedy to 
3 Did. See alſo. 3 All. 244. 1745. ab 


* by SY SPL 


| 2 mortgagee may refuſe to part with n deeds till the 
money „Tut ought not to deny au. inſpeclion of them 
— . Atk. 330. 1742. PF 25 o PE T 
8. A mortgagee is not Kees from 5 4 ejeAment 
at law at the ſame time he has a bill of forecloſure „ in 
equity. 2 Al. 343. 17. erb v. Bab. * 
9. A mortgagee m poſſeſſiom is not obliged to lay out money 
any farther than to keepcho-efats in Becel, N * N 
De : 
we After forecloſure and ſale, the eee es, 
| 1 may bring an action on his bond for the reſidue 
of hi 2\Bro.' Ch. Ca. 125. Michi 1786. Toke v. Huntley, 
"Fx; On 8 forecloſure ib was referred to the depuij re- 


mortga 
for the remainder of his term of 60 years, to ſecure th 
good. with intereſt to Thomas. * —— upon 


\ 


9 rig 5 ge. 


keen. allowed te fal fo. much out of repair, chat the. tent f; 
from 44 to-18/, Plaintiff had done, 2 * and. had hel 
years. The coutt were of opinion, that as. the only. proof f 

2 — repairs being inſufficient is the diminution in ralue, we muſt 

confirm the report, for it cannot be ſuppoſed that after go years 

pee hon, the mortgagee is bound to leave the premiſes in 2s 

3 tion a he found them. -r Air. 9 G. * 

v. Smit hies : 

12. The plaintiff, 2 mortgagee, had got pofſc(ion. of the 

gaged eſtite by ejectment, ſued at law upon the covenad for 

non-payment, and brought this bill to forecloſe, which the court 
held regular, and refuſed to ſtop the proceedings at Jaw, unle(s 
the defendant would bring the money into court. 2 Ar. | 

356. 3. Rees v. Parkinſon, _ mM 

13. On a bill to redeem, the mortgagee cannot object, that the 

bill dose not ſtate a valid legal conveyance to Hig. rf; 715. 

But 36 Geo. * 50 FO e 15505 N 4 885 


ah * denten Nlortgsgor, Mongigee, and « 15Vie. 448. 


_ Mortgagee. 


A Leafchold ſine is affected by an elegit os fi flee from 
the time it is lodged in the ſheriff's hands, and if the 


debtor, ſubſequent to this, makes an aſſignment of it, the judg : 
t creditor may proceed at law: to ſell the term, and the ven- 


dee will be entitled to the: poſſeſſion notwithſtanding ſuch aſfign- 
ment. 3 4h, 739. 1757. Hurdon v. Kennedy, 
2. ene a ſhip in the port of Dublin, and delivery. of 
muniments. mortgagee inſured her there, and made a ſecond 


mortgage: the ſecond mortgagee. took poſſeſſion as ſoon. as. he 


was informed that ſhe, was in an in Engl; port. This is ſufficie 
3 pe Pg ag 4; 21, Fac. f. c. 19. 3 Bro, Ch, Ie 
INS PE ra4anl) bo 


< — 
: Not 4 \ 


9. 


E 0 Diſpites Wader Menger wht Aſſignee of r5vi. 443 15Vin. 443; 


| Mortgage, the Morigages, not Joining, A 
'SSIGNMENT of a mortgage. without ep of of 
A See aſſignee takes ar to 2 2 
e mort and „ un. 118.1 
e e e. mortgagee. / 4 655 $ 258. 
2. As dennen w mortgages and perſons chiming under; him 


| without che privity of the mortgagor, they cannot add.to. what is 


due, ſettle the account, or turn intereſt into principal. Dig, 2 


3. By indenture dated the roth of April 1792, e 
ged certain leaſehold premiſes, in the county, 81 


I of the prineipal and intereſt upon the 29th day of Seys; aut, on 
lowing z and the ſaid indenture contained a covenant by the and del 
mortgagor for payment of the mortgage money and intereſt, and were pe 
he gave a bond of the ſame date for the ſame. Benjamin Cliften, the title 
by indenture of the 16th. Fan. 1794, in conſideration of 6001. cloſe, 2 
. © advanced him by Ann Williams, aſſigned the mortgage to her, ber lating tl 
'  exechtorgy admipiſtratore, and aſſigne, ſubject to redemption on but the 
' payment of 600). and intereſt on or before the 16th Jar. 17951 mitted 
and as 4; farther ſecurity Clifton mortgaged other premiſcs, and dtawany 
gave a bond of the ſame date in the penalty of 1200/. The aſſign- ſendant 
ment of the mortgage was duly regiſtered. Sorrell, upon the 13th would 
of Jan, 1796 paid to 9 100. on account of che principal, Head v. 
14“. 10 far. intereſt due on the mortgage : the receipt for 
which ſums expreſſed the former to be in part of 300%. ſecured 
by mortgage, and the latter td be “ for intereſt due at Lach- 
day next.“ Upon the 22d of May 1796, Sorrell paid to Clifton 
the farther ſum of 100/. on account of the ſaid principal money, 3: 
the receipt for which exprefſed that payment to be © in part of 05 
200. due upon the mortgage.” Upon the 18th of May 1797, | 
„Con became bankrupt; in July the aſſignee of the mortgage as dir 
EX filed a hill for the forecloſure, charging, that the regiſtry of the yl 


aſſignment was notice to the mortgagor. Upon the 14th Sept. | 
1797, the money remaining due by: the defendant for N to he pi 
and intereſt, the payments made to Clifton being deducted, and report 
the coſts up to that time were tendered on the patt of the de- murret 
fendant to the plaintiff, and refuſed. The mortgagor by his an- ſought. 
ſwer denied any notice of the aſſignment until the 22d of April tiff to b 
1797, when he was applied to by the ſolicitor for the plaintiff for to the d 
the whole: 300. and intereſt ; he denied colluſion, and prayed his 
colts fromthe time of the tender. And the court decreed, that 
the mortgagor, the deſendant, ſnould be at liberty to redeem upon 
payment of what remained due, deducting the payments to 
 Chjion, with colls to the time of the tender only. 4 V jun. 389. 
1799 · William: v. Sorrell. n ; 


- 


I. A Third mortgagee having lent his money without knowing. 
2 that there was a ſecond mortgage upon the ſame eſtate, 
- may pay off the firſt incumbrancer, and taking an aſſigument of 
his intereſt to himſelf, hold the eſtate againſt -the ſecond mort -· 
gager, till he ſhall be paid what is due to him upon both mortgages. 
6 Bro. Par. Ca. 28. 1764. Belchier v. Meuforth. #64 
. 2+ Spencer made a mortgage of the lands to the plaintiff, and 
the plaintiff having a great conſidence in the ſaid Spencer, and the 
mortgage being executed in London, and Spencer. pretending his | 
title deeds were in the country, the plaintiff lent his money to 
Spencer, taking Spencer's word, that he would deliver to him the 


» 350%. 


* 
7 1 
* % = 
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ants on a mortgage of the ſame lands; = the ſame time producing : 
IC | 


and delivering. to the defendant Egerton all his title deeds, w 


were peruſed by the defendant Egerton's counſel, and thereupon . 
the title approved. Bill by. plaintiff the firſt mortgagee to fore - 
cloſe, and to compel the defendant to: diſcover the title deeds re- 


— 


tthe court was of opinion, that the firſt mortgagee having per- 
25 the mortgagor to keep the title deeds, he was AI 


dtawing in the ſecond, and therefore would not compel, the de- 


ſegdang to deliver up the title deeds, ; unleſs the . firſt mortgagee 
would. pay him his mortgage money. 3 Wis. 280. 1734s 
Head v. Egerton... ess. | 1 


"& Ryale ©; Rowles, 1 Veſ. 360. " Ste alſo Stanhope 9. Earl Verney, Co. Ut. 293 · bi 5 


e en 4 daclar ation of a truſt of a term, <obere Lord Northington decreed in fawaur of the 


N. who 204 q of the deeds, 22922 without de- 


if the d, Nee v. Morgan, 
3. A.decree had been obtained in 1748 in a cauſe, wherein the 
w plaintiff and, the defendants among other creditors were 


plaintiffs for the ſale of the eſtate of one Manaten. The Maſter | 
ax directed to inquire into the priority of the demands. The 
pin bought in an incumbrance in 1694, and made a claim 


ore the Maſter to have it tacked to his mortgage, and thereby 

to be paid before the defendants ; the Maſter refuſed to make a 
repoxt as to that; whereupon the plaintiff filed this bill. A de- 
murrer, was put in to ſo med and to ſuch parts of the bill as 
fought to have a ſatisfaction for the money claimed by the plain- 
nil to be due under the ſecurities ih the bill ſet forth in preference 
to. the defendant's mortgages. And the court was of opinion, that 
although a puiſne incumbrancer may pendente lite take in the firſt 
and. gain a preference to a ſecond by tacking the firſt to the third; 
yet be cannot do ſo after a decree and directions to ſettle the pri- 
oritiesz, and allowed the demurrer. 2 Jg. 571. Aug. 1754. 
WA. v. Birkhead, 3 Ath. 80g. S. C. 5 F | 
4. Upon ſettling the priority of creditors after the Maſter's re- 

port, defendant the mortgagee infiſted that he could not be re- 
deemed without being paid his judgment debts, and alſo a bond. 
debt in preference to the plaintiff's claiming under a deed of truſt 
by the mortgagor in his lifetime conveying the equity of redemp- 
tin; and that although a bond cannot be tacked againſt the 
mortgagor himſelf coming to redeem, it may be againſt the heir 


of.the, mortgagor z and the plaintiffs coming after the mortgagors 


death, come in place of the heir. 2 court was of opinion, that 
u to the judgment debts the defendant ought to have the benefit 
of them, they being prior to the truſt deed, and as to what was 
reported due thereon, that he was intitled to a priority to the cre- 
ditors ynder the deed. of truſt; but that the bond could not be 
tacked, as the bond. is a charge upon aſſets, and the court never 


fore it againſt creditors., 4 Ye. 663. 1755. non. See alſo. 


I of: jun, 513-1792 Hamerton V. Rogers, S. TP. 
| ” £6 ume. d ” * WI ” 


© 4 


u * 


* 


lating thereto, and to deliver up the ſaid title deeds to the plaintiff; 
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g. Where a ſubſequent purchaſer or mortgagee who pro tony 
is & purchaſer, has notice of à former purchaſe or incumbrance, 
ke cannot avail himſelf of an old outſtanding term prior to both, 
in order to get à preference ; but if he has no notice of ſuch 
. prior purchaſe or incumbrance, and having the beſt right 
r the legal eſtate, gets an aſſigament of it, equity 
- will not deprive him of the benefit of it; for a 

ben fide, for a valuable confideration; and without 
can 


from him: notice makes him come fraudulentiy. Alſo where 2 
ſceond mortgagee of an eſtate, on which there is an old outſtand. 
ing term, has notice of an incumbrance prior to his own, as he 
bos not the legal eftate in him, nor the beſt right to call for it, 
the whole title and confideration being in equity, the general rule 
muſt take place, vis. gui prior eff in tempore, potror oft in jure, and 
the prior incumbrancer may ſatisfy himſelf of any other incum- 
| brances on the eſtate, though unknown to the puiſne mortgagee 
bs 3 the money. 2 Fef. 685. 1956. Willughly 
V. Willoug NE OO ET Ou On | 
8. John Barnardifſon being entitled under a ſettlement. jg 
1695 to a remainder in tail expectant on the death of Sir 
Samuel Barnardifton, and ſubject to a term of 99 years, for 
' raiſing 12, 000%. by indenture of Itch and 8th 476 1732 
nted a rent charge of 100/. a-year to plaintiff and his hem. 
On the gth-of the ſame month he granted a rent-charge of 1000. 
- a-year to Gibbons, and covenanted, that the eſtate was free 
from incumbtances, except the rent charge to plaintiff. John 
"Barnardifion afterwards coming into poſſeſſion of the eſtate, and 
- having ſuffered a recovery to himſelf in fee, by indentures of leaſe 
and releaſe 13th and 14th March 1735, in confideration of Gil. 
bons having extinguiſhed the rent charge of gh 4 1732, 
granted him a new rent charge of ro, which was afterwards 
aſſigned to Nurthey in 1748, and has been fince aſſigned to Jo 
liffe. There was a ſecond rent charge granted to the plaintiff, 
and two others to Gibbont by John Barnardiſion, ſubſequent to that 
in 1735, which was aſſigned to Northey and Sir William Follife, 
who got an aſſignment of the term of 99 years by way of mort- 
gage. Plaintiff became owner of the inheritance, and, the eſtate 
proving deficient to pay all the charges upon it, filed his bill to 
| redeem the eſtate on payment of what was due for principal and 
intereſt, on the term of 99 years. The defendants ſet up the term 
23s a protection to their ſeveral rent charges. "The queſtien was, 
whether they are affected by notice of plaintiff's rent charge, and 
therefore to be poſtponed thereto, as to all or any of their rent 
charges. And the court was of opinion, that as to all the rent 
charges, except the rent e of 1735, the defendants were to 
be preferred to the plaintiff; as to them, the defendants are 
not affected with notice of the rent charge of 1732. Ani. 311. 
1756.  Mertins v. Jas. N 


” . » / 
w+,k 7 vp 2 Y \ f 
Cs | 9. Where 


. Where a cannot * 22 
deed; which leads to à fact, he will be affected with — 
thar fact, and where one affected with notice, conveys* to ant 
without notice, the aſſignee, hing vb legal gate, ſhall hot be 
HMeQed with notice-to the aſſignor, and vice vera. id. 
Us. Mortgages of a reverſion not having the title deeds; EW not 
d-poſiponed to another mortgagee” (whoſe monnge wie ey 
after- the mortgagor came into poſſeſſion,) who 
deeds, there being neither fraud nor groſs negligences” 2 Bro. . 
Rep: SSO. 1789. Tourle v. Maude and others. In ITS 
Jemmat, . 1785; in notis, Lord Chantellar "ſaid, tht third 
nu be a an leaving of "the dead 10 hover ee 
ee ee mortgage"pofiponed. nne 
lad ture t- e 13 Feb. 1758, Barrows Smith and John ed 
12 5% part; plalstiſd, tht truſtees,” of the" ſecond part; und Ed werd Miude 
the joins and.ſeparate creditors of jaid Smith and, Applevee, . and ſani the pre- 
2. z; the third 5 reciting, among other things, that ſaid Smith add Applebee ters 
— 8 Bog — 5 on account of thtir trade, and to diver perſons on th:ic ſeparate 


„ thatithe mith 2 A (by the direction of Maude 
6:36 dia grant, borgais, fell, ed or 25 


7 7, all their. joint and rate gd 
thatte/s, except as therein menti "of their creditors, or ſuch.» 
uu therein — and alſo reciting watt . 2 T1 John Apptebee 2 — 2 
Note, ro » „ tail, enpectum on the death of bis - 
TE Lages in the county of Kent. os (ber witneſſed, that the ſaid 
25 ;# bimſelf, lis heirs, 244 hy adminiſtrat rs, covenant with 
1 ure to tl and their heirs, all bis eftate and Intereff” therein, 
5. — — 2 2 money arifing thereby te be applied upon the ſame truſts 
pee as afor gk And the 2 * a general covenant from Smith and Applebee 
further Maude 9 + Lana + 50, cut a commiſſion of bankruptcy. againſt John 
TEE 5 257 a Sbatd were choſen affigneer, and an af- 
as oy nds to ce. The e 2 Dec. 1760, filed their 
i x 0 the truſt. deed... On the 13(b of March 1761, an order 
2 wad ha t x5 Sets ations to try n- rights, and the plaintiffs obtained a 
of trower ora the a, and the offigneer were no»juited in an 


the 4th-Feb. 1762. Plaintiff the tru ai filed their bill againſt the aſſignees 727 
1. . delivered to them: both cauſes came on together, 12th Nov. 1767, before L 4 
Northington, when a decree 0as made confirming the truſt dec, and ordering the of 
join ing, eil their eftate and intereſt in #be ſaid unge- to the N= the truſtees, 
. bis lor dſpip being of opinion that 23 te eſtate was boudd by a ſpe- 
covenant for further ET? from the bankrupt, chey are become entitled to that int 


the bankruptcy and the operation « . CE, 
8 and the bull | 


he aſſignees * 4 cet. 
v. Applebee, 1765. 2 Bro, Ch. Rey 65a. la ror "Shs - N 


9. The title deeds of an eſtate were depoſited with the pille 
28 a ſecurity for his demand. The defendant, -14 years after- 


wards, upon the eve of a bankruptcy of the mortgagor, took a 4 


mortgage, ee z he had notice of the depoſitʒ but avoided 
— into the purpoſe for which it was made. The 
prevailed e Hil. 34 G. 3. Birch v. . Ellames and 


47 . See Earl Hm, l. an 


Smith v. Clay, in natit. 
10. Title deeds were depodted "Ir" ſecurity Pe money; the 
defendant, a creditor of the mortgagor, fearing his immediate 
inſalvency,. took a conveyance of the ſame premiſes without notice 


of the depoſit. The conveyance was held go9d-- a Alt. 433 
Hil. 34 Geo. 3. Plumb v. Fluitt. 


Val. V. 8 » 2 


hs wich they brave ageinfl the plaintiffs, Mary Appteber, the mutber 5 | 


gs 
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22 (H) Diſputes between Mortgagee and Creditors, 


conveys the legal eſtate 


106, Buter x, Butler 


. Pottgagh | 


1. 1 being accounts ſubliſting between A. and B. 2 
banker, A. gives a caſh note to C. for g oO. and A. mort. 

his eſtate to B. as a collateral ſecurity for the money. C. 

ps the note by him, and after the mortgage was forfeited, B. 
becomes bankrupt. A. brings his bill againſt the mortgagee, 
becauſe C. neglected to turn the note into money: held, that 4. 
eſtate was liable to pay the principal and intereſt due on the 


| mortgage. 4 Br. P. C. 553. 1746. Lale v. Maſon. 


2. One ſeiſed in fee, ſubject to ſeveral equitable incumbrances, 

by way of mortgage, and covenants 
againſt incumbrances, except ſome of the equitable incum. 
brances, which were later in date to the others: held, the 
mortgagee having no notice of the other incumbrances was a 
truſtee for the excepted creditors only, who had by that meant 
got preference of the others. Ambl. 153. 1752. Ingram v. Pelham, 
3. One having contracted for a copyhold eſtate, deviſed it and 
a freehold eſtate to his ſon, ſubject to an annuity to his wife: 
the ſon confirms the annuity, and the wife-releaſes the freehold 
and copyhold; the ſon is admitted to the copyhold as heir at 


law, and ſurrenders it to the mortgagee : held, the mortgagee is to 
be preferred to the annuitant. Amb/. 181. 1753. 2 


1 "ſon v. 
"4. ReQor entitled to an annua] ſtipend in lieu of "tithes, to be 


collected by a pound rate, aſſigns it by way of mortgage; after. 


wards a creditor of the rector gets judgment, and in regular 
courle a ſequeſtration of the ſtipend : held, the mortgagee ſhould 
be preferred to the ſequeſtration creditor. Ambl. 485. 1757. 
Errin ington v. Dr. Howard. | | 25 


Cid Diſputes between Mortgagee and after Pur- 
A cC.hbaſors. 7 | | 


; 1. A Mortgagee, till he is ſully ſatisfied, is not obliged to quit 


* the poſſeſſion to a purchaſor. 2 Ai. 2. 1737. Dau 
v. Baker. _ | Bog ng : 

2. Owner of eight fixteenths of a ſhip mortgages, he after- 
wards ſells to different perſons, one of whom got poſſeſſion of 


the ſhip and the grand bill of ſale, upon which the purchaſor's 


name was, but it was not dated; held,'the mortgagee ſhould be 
preferred. Ambl. 652. 1767.  Gilleſpy v. Couts. 

3. Upon the purchaſe of an equity of redemption, the agree- 
ment of the purchaſor with the vendor to pay the mortgage, 
without any communication with the mortgagee is not ſufficient 
to make it the perſonal debt of the purchaſor. 5 Ye. jun. 534 


* 
=D 


Mortgage 


i 


(K) Diſputes between Tenant for Life, and Remain- 159.45 


der- man, c. of the Lands mortgaged. 


A Mortgagee (not in poſſeſſion) joins with the tenant for life 

in a ſale of the next preſentation to a church; this ſale is 
yoid, as againſt the perſon in remainder z and the purchaſor, as a 
truſtee for him, ſhall, on an avoidance, preſent ſuch perſon to the 
church as the remainder-man ſhall appoint.” 1 Bro. P. C. 8r. 
1104. Dymoke and othirs v. Sir John Hobart, Bart. N 


2. Tenant for life makes a mortgage in fee, pretending to be | 


ſeiſed in fee; the mortgagee, not having notice of the ſettlement, 
is not bound. 3 Bro. P. C. 71. 1725. Putland v. Sir Walter 
Burrows. ; | h 


The courſe of the court with regard to tenant for life is, 


3 
that he ſhall keep down the intereſt by the rents and profits 3 but a 


2 or principal money, or any other incumbrance ſhall be 
e by the whole eſtate. Lady Saville v. Sir Ges. Saville. 2 Ath. 


463, 1720. 
Sir Geo. Saville, tenant for life, had a power 


thoſe in remainder could not have ſtopped him, or have prayed to 
have their portions raiſed now out of it, if it were ſtanding, they 
cannot now have any benefit of it, now it is actually cut down 
and fold. Bid. 464. | ZN yer 
5. Father tenant for life, and fon 60 in railing money received 
by the father; he muſt exonerate the ſon's eſtate. 1 Yef. 522. 
1750, Piers v. Piers. C 
6. Where tenant for life pays off an incumbrance upon the 
eſtate, he ſhall be conſidered as a creditor for the money ſo paid 
but where the tenant in tail pays, it is in exoneration of the eſtete 
of which he may make himſelf abſolute owner. 1 Bro. Ch. Rep. 
206. 1783. Jones v. Morgan. See 7 Bro. P. C. 136. | 


7. The rule impoſing upon the tenant for life a groſs ſum, 


part of the capital of incumbrances, is at an end, but he takes ſub- 
ject to all the intereſt. 5 Ye. jun. 107. 1799. Lord Penrhyn 
v. Hughes, vide 1 Vef. jun. 234. 1790. Counteſs of E "4 


1. Zarl of Shrewſbury, 4 Ve. jun. 33. 1798. White v. White, S 


to cut down 
what timber he pleaſed as part of the profits of his eſtate, and as 


(L) Diſputes between Mortgagee and Aſſignee of 1 452. 


Mortgagee. 
Vi, Letters F. H. I. and other proper tides. 


” 
= «- v4 " 
* * 

8 2 | . 


266 . Mortgage. 
Avi 480. (M) Proviſo. To make Intereſt Principal, or to 
N | enlarge or leſſen it. 


73 A Lends money upon a mortgage at a. certain rate of in. 
* tereſt, and afterwards by parol agrees to reduce the rate 
of intereſt; this agreement, though not in writing, is binding; 
but the fact ought to be tried by a jury upon a proper ifſue. 6 By, 
. P. C. 580. 1773. Lord Milton v. Edgworth and others. 

k * 92 Where a mortgage is at four per cent. and a half intereſt, with 
a-proviſo, that if the intereſt be paid after each half year, before 
three quarters of a year become due, the mortgagee will accept 
four per cent.; if the mortgagor fails in paying the intereſt at 
the appointed time he cannot be relieved. 3 Al. 519. 1747. 

| Nicholls v. Maynarl. | | 
3. Where a mortgage is made with a reſervation of four per 
cent. intereſt, and a proviſo, that on non-payment thereof within 
a certain time after it is due, the mortgagor ſhall pay five, this is 

but a nomine pœnæ and relievable in equity. 1b:d. 


. 452, N) Payment or Tender. By whom. 
ONE due upon a mortgage is a debt of the mortgagor, to 


I. 

F M the payment whereof his perſonal eſtate is primarily liable, 
| (the land being conſidered only as a pledge,) as between his heir 
or deviſee, and his executor; unleſs ſome expreſs, or neceſſarily 
implied declaration of his exempts his perſonal eſtate and throws 
the charge upon the real. 6 Bro. P. C. 520. 1772. Earl of 
; Belvidere v. Rochfort. See alſo Bunb. 301. Fereyes v. Robertſou, 
and Walker v. Fackſon, in notts, and 2 Ath. 624. 424. lbid, 
Galton'v. Hancock. Haſlewoed v. Pope, 3 P. Wms. 322, and the caſes 
there cited. Bridgeman v. Dove, 3 Ath. 201. Ambl. 33. Lord: 
©: Inchiguin v. French, 1 Bro. Ch. Rep. 145. Samwell v. Wake, Ami!, 
115. Parſons v. Freeman. Woods v. Hunting ford, 3 Veſ. 128. Mar- 
ehioneſs Dowager of T weedale v. Earl of Coventry, 1 Bro. Ch. Rep. 240. 
2. Teſtator deſires all his debts may be diſcharged by his 
executors; adding, * I mean thoſe only of my own contracting, 
not thoſe heavier debts of my family z” gives his perſonal eſtate 
to his mother, whom he makes executrix,' defiring her to pay 
all his juſt bebts exactly. Long after making the will the mo- 
ther buys in mortgages cha on his eſtate by his anceſtors, 
and the ſon covenants to pay the money. The perſonal eſtate 
is ſtill —_— from 5 principal and intereſt due on thoſe 
mortgages, which are {till a charge on the real. 1 J. 51. 1747. 

Leman v. Newnham. 5 
3. Where money is borrowed on the wife's eſtate, partly to 
pay her debts, and partly for the huſband's uſe; he ſhall not in- 
ify her eſtate againſt any part of it. Otherwiſe, if e 

8 £1) borrow 


Mortgage. 

borrowed for his uſe only, but there is no inſtance, where the 

whole is borrowed for the huſband, that he is bound to indem- 

vify her eſtare, if at the ſame time he made a ſettlement upon 

her. Ambl. 150. 1752: Lewis v. Nangle. e 
4. Two perſons buy eſtates ſubject to a mortgage made by the 


former owners, they take upon themſelves different mortgages, 


and covenant with each other for the payment of them, they do 
not by that means make their perſonal e 
753. Forriſter v. Lord Leigh. © 


debts, a leaſehold eſtate purchaſed by the teſtator, ſubject to a 


mortgage, ſhall bear the burthen of that mortgage, it not being | 
1 Bro. Ch. Rep. 454-, 1784. 


properly the debt of the teſtator. 
Duke of Ancaſter v. Mayo and others. Vide 2 Bro. 57. Earl of 
Tankerville v. Fawcett, 2 Bro. Ch. Rep. 101. Tweedale v. Tee- 
dale, 3 Veſ. jun. 103. Gray v. Minnethorpe, 
thero, Ibid. 111. Read v. Litchfield, Ibid. 475. 
Cox's note to Evelyn v. Evelyn, 2 P. W ms. 664. 


6. The teſtator deviſed his real eſtate to be ſold, and the money - 
to ariſe by the ſale to be applied to pay mortgages and other debts, . 
his perſonal eſtate z and it was decreed . 

to be ſold, though there were no expreſs words to exonerate the 


the reſidue to be added to 


perſonal eſtate. 2 Bro. Ch. Rep. Go. Webbv. Jones. 

7. There being a proviſion in a ſettlement of 5o0o0!/. for a child 
at 21, the father by will added 5000/. more, and charged all on a 
refiduary real fund, which he had alſo made liable to debts and 
legacies, in aid of his perſonal eſtate; the charged eſtate ſhall not 
be exonerated by the perſonal eſtate. 
Ward v. Lord Dudley and Ward. n 

8. Where one deviſed a rectory for lives, ſubject to a charge, 
although the leaſe be changed by adding new lives, and a bond 


given by the owners of the leaſe to the deviſee, it continues a. 
charge on the church leaſe, and.not on the-perſonal eſtate of the . 


obligor in the bond. +2 Bre. Ch. Rep. 604. 1789. Billinghurfl 
1. Walker. | , * | | 


e liable. Ambl. 171. 


5. Notwithſtanding a charge upon a term for payment of | 


Brummel v. Pre- 


Sec alſo Mr. 


2 Bro. Cb. Rep. 316. 
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(0. 2) Payment or Tender, what is good. »5vin. 456. 


1. AT OTICE of paying off a mortgage muſt be given to the 
N mortgagee at leaſt fix calendar months before, and the 
money\mult be tendered on the day of the determination of that 


notice: for where the mortgagee omitted to tender the money on 


the very day on which the notice expired, and, in conſequence. 
e the mortgagee refuſed the tender, the payment of the in- 
tereſt was held by Lord ardwicke not to be thereby ſuſpended; 
for that by the omiſſion of the mortgagor, the mortgagee was 
become entitled to a further notice of fx calendar months, at the 


0 


expiration of which a ſtrict tender muſt. be made. Hix v, Ling, 
Pawel] on Martgages, 412. : 


93 2. Where 


262 


1 


Mortgage. | | 
2. Where there are covenants in a deed of aſſignment on the 
part of the mortgagee, be may refuſe to take the principal and in- 


_ tereſt though tendered, till he has an opportunity of adviſing with 
dis attorney whether he may ſafely execute. 3 Al. 89. 1744. 


Wiltſhire Vs Smith. 1 6 
3 There are ſeveral inſtances of mortgages, where there are 


many attempts by a mortgagor to n off, and reaſonable 


affers of payment; yet if a ſtriQt te is not made, the court 
cannot ſtop the intereſt: though caſes may be where the court 


wiſh to do it. That of acting a more generous kind of part, if 


mortgagee had taken it, is not what the court is to go by. Per 


Lord Hardwicke, 2 ef. 372. 17151. Biſbep v. Church. 


4. Intereſt on a mortgage not ſtopped, but on a proper tender 


and notice. Not upon propoſals to deduct upon an open ac- 


count on the other fide. 2 Ve. 678. 1755. Garforth v. 
(x) Diſcharged, by what A. 


ih a mortgage be found cancelled in the hands of the 
it is as much a releaſe as a cancelling the bond. 1 Atk. 520. 


F738. Harriſon v. Owen. . | 


/ 


<Q) Redemption, by whom. 


1. A Mortgagor may redeem his mort ge, even though he has 
covenanted, or even taken an oath not to redeem. Comyny: 
Rep. 348. 7 G. 1. Eoft. Term. Com v. Athyns. | 


2. The crown may redeem (eſtates mortgaged, forfeited for 


high treaſon by the mortgagor. 1 Bro. P. C. 222. 1708. Atter- 


ny General v. Crofts and others. 


3. Mortgage by a popiſh peer may be redeemed by the next 
Proteſtant kin.  Bunb. 346. 1739. Jenet v. Meredith and others, 
Comyns's Rep. 661. | 
4. One who claims under a voluntary conveyance may redeem 
a mortgage. Comyns's Rep. 669. Bid, 
5. A huſband may be tenant by the curteſy of an equity of re- 
demption. 1 Ath, 603. Caſborne v. 7 and others. 

6. A mortgagee till he is fully ſatisfied principal, intereſt, and 
coſts, is not obliged to quit poſſeſſion to a purchaſer. 2 4th. 2. 
1737.  Dewy v. Barker. 
7. G. H. in 1693 confeſſed a judgment, but it was not to take 
place till after the death of a woman who lived till 1726. The 
eſtate, ſubje to this judgment, deſcended to 7. H., who mort- 
gaged it ro the defendant, and in 1721 became a bankrupt, five 
years before the judgment was to take place. Lord Hordwicke, 
Chancellor, held the repreſentative of the judgment creditors, 
and not the aſſignee under the commiſſion entitled to redeem, 
and to have the eſtate of G. H. exonerated ous of the m 


= 


% 
Portgane, 
ö 


of 7. 2 if ſuſficient. 2 4th. 440. Nov: 1742. Stonebewer v. 
o. J , 203 a ; 1 * 
8. A judgment creditor before he is entitled to redeem a mort- 
5. of a leaſehold eſtate and bond creditor muſt take out execu- 
n. 3 


Ath. 200. 1744. Shirley v. Watts, _ 1 

9. Before execution on a judgment obtained againſt D. on an 
i&ion upon a promiſe of marriage, he by mortgage conveys his 
whole eſtate to the defendant; the court would only allow the 
W to redeem the defendant. 3 Ate. 192. 1744. King v. 

arifſal. | | | | | 
10. Tenant in tail pays off an incumbrance by mortgage, but 
takes no aſſignment; the remainder-man over ſubject to pay it 
to his repreſentatives. 1 J. 258. 1749. Mirkham v. Smith. 
0 
he meant to exonerate the. eflate, and tvidence may be produced to ſhew the contrary. The 
b 
21 abſelute owner. 4 ade = | | | Nas 
11. Equity of redemption will follow the cuſtom of a copyhold 
as to the legal eſtate, as it does Burrough Engliſh lands ; which if 
mortgaged, the equity of redemption will deſcend to the youngeſt 
ſon: ſo in a mortgage of gaveltind, the equity of redemption will 
deſcend to all. 2 Yef. 304. 1751. Fawcet v. Lowther. 

12. A prior mortgagee may tack a ſubſequent judgment; not 
8 coritra——may tack a bond againſt the heir of the mortgagor, but 
not againſt mortgagor himſelf or creditors. 2 Yef. 662. 1755. 
Anon. Vide letters C, D, and E. | pete; 1 


(R. a) Redemption of what. 


I, THE bill in this caſe was brought by the plaintiff as repre- 

| ſentative of Sir Thomas Cooke to redeem the ſum of 2500 /. 
Eaft India ſtock, transferred to Mr. Euer the firſt of April 1708, 
for ſecuring the ſum of 2000/. and 'intereſt at 6 per. 
Ewer having executed a defeazance, whereby he obliged himſelf 
to re-transfer the ſtock on payment of the 2000/7. and intereſt on 
the 2d of July following. Sir Thomas Cooke died in 1709; and 
the bill was brought in 1729; and Lord Hardwicke refuſed to 
decree a redemption, and diſmiſſed the bill. 2 Atk. 303. 174% 


| Lockwood and others v. Emer. | 


2. A petition was preſeuted on behalf of a mortgagor, that the 
mortgagee of a naked advowſon may accept of his nominee and 
preſent him upon an avoidance, the incumbent being dead ; which 
was ordered. 3 Al. 559. 1747. Mackenzie v. Robinſon. b 


85 "a 


x5Vin. 461. 
— — 


cent.; Mr. 8 


Le 
ö 0 
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T) Redemption. On what Terms. 
1. DEFENDANT has a prior judgment, and a mortgage like. 
_ — wiſe upon the eſtate of B.; a ſuſequent judgment eredi- 
but prior in time to the mortgage, brings his bill, and prays a 
2 of * mortgagor's eſtate, who is likewiſe willing and defiroug 
to ſell ; but as 1 mortgagee had no notice of ſuch judgment, the 
court would not direct a ſale in favour of the creditor on the 
ſecond judgment, unleſs he would pay off principal and intereſt 
on the brit judgment and mortgage. 1 Ath. 5 20. 1739. Sir 
Hugh Smithſon v. Thompſon. , 


2. Where a mortgagee was preſent whilſt a mortgagor was in“ 


treaty for his ſon's marriage, and concealed his mortgage, the 
court decreed in favour of the fon, the wife, and the iſſue. 
2 Ath. 49. 1740.  Bereford v. Milward. 


3. The rule of the court as to prior incumbrancers taking in a, 


ſubſequent one, ſo as to tack it to the prior, is where he is a bond 
ide purchaſer of the puiſne incumbrance without notice of inter- 
mediate ones. 2 Ath.53. 1740. Morret v. Paſte. 

4. If a prior mortgagee takes an aſſignment of a third mort- 
gage, as a truſtee only for another perſon, he ſhall not be allowed 
to tack the two mortgages together to the prejudice of intervening 
3 ben be bed to» jadgmen 

. The reaſon why a mo may be tacked to a ju tis 
this becauſe the 68 by virtue of an — may 
bring an ejectment, and hold upon the extended value; and as he 
has the legal intereſt in the eſtate, the court will not take it from 
him; but this holds only where the ſame perſon has both judg- 


ment and mortgage in the ſame right, and not where he has the 


Judgment in his own right, and the mortgage in another right, 
zg a truſtee only. Bid. Bk 5 65; EL 
6. Where there is a prior mortgagee, who has a puiſne incum- 
brance, a ſecond mortgagee ſhall not redeem the prior without re- 
deeming the puiſne at the ſame time ; and the reaſon is, becauſe 
the legal eſtate is in the firſt mortgagee, and the court will not take 
away that benefit from him, provided he kad no notice of the ſecond, 
at the time he bought in the-puiſne one. Did. oe 
7. Where a mortgagee has a bond likewiſe from the mortgagor, 
the heir muſt diſcharge the one as well as the other. Did. 
8. Where a prior incumbrancer, has a bond likewiſe, it ſhall be 
poſtponed to all other incumbrances, whether by mortgage, judg- 
ment, or ſtatute ſtaple. Bid. | . " 
9. A prior creditor, who buys in a puiſhe incumbrance, though 
he did not give the full value, ſhall be allowed the whole, other- 
wiſe as to a truſtee, agent, heir at law, or executor. Bid. 
10. Thomas Matthews gave tlie plaintiffs at different times three 
notes, one for 450/., another for 250/., and the laſt for 150/., and 


expreſſed in each to be ſecured by mortgage on my * 
| | e 


e 


no noti: 
See 2 # 

. 
that th. 
of the l 
that th. 


Mortgage. 
eſtate; the drawer of the notes had before mortgaged the ſama 
eſtate to the defendant z the plaintiff takes in a prior mortgage ta 
protect the ſums lent upon the notes. Lord Hardwicke held there 
yas nothing to differ this caſe from the common one, and that the 
defendant ſhould be paid the money lent upon the notes in the 
firlt place, as well as the money due upon the aſſignmcot of 
the prior mortgage. 2 4th, 347. 174% Mathews v. Cart- 
quright. 
— A prior mortgagee may tack a judgment to his mortgage, 
though ſubſequent in time to a ſecond mortgage, provided he has 
vo notice of the ſecond... 2 Ath. 352. Shepherd v. Titley. | 1742. 
See 2 J, 662. Anon, 8. P. 1 HP, 
12. Lord Chancellor Hardwicke ſaid he was [inclined to think 
that the limitation in a ſettlement to V. R. for life, and to the uſe 
of the heir male of his body, had created an eſtate tail in him, and 
that the plaintift has not the legal title to the eſtate, and if he had, 
that he was not entitled to come into equity for deeds and writings 
till he had eſtabliſhed it frſt at law, and therefore diſmiſſed the 
bill ſo far as it prays to ſet aſide the mortgage, but left him at 
liberty to redeem the aſſignee of the mortgage, 3 Att. 291. 
1745 Warrick v. Warrick, 1 * * 4 
13. The rule of the court as to a mortgagee, wha is likewiſe a . 
bond creditpr, is that he may tack it to the mortgage as againſt 
the heir, becauſe aſſets being deſcended, he cannot redeem one 
1 paying. off the other. 3 4th. 556. 1747. Pownr v. 


14. A mortgagee, who lent a further ſum upon bond, ſhall not 
be allowed to tack it to his mortgage in preference to creditors 
under a truſt created by the will of the mortgagor for payment of 
debts. 3 Ark. 630. 1748. Heanes v. Bauce. . 

15. The reaſon why the heir of the mortgagor ſhall not redeem 
the mortgage, without paying the bond likewiſe, is to prevent cir- 
cuity, becauſe the moment the eſtate deſcended, it became aſſets 
and liable to the bond; the ſame rule will hold as to a deviſee of. 
the mortgaged premiſes. Did. | | nr 

16. Where there is a purchaſer for a valuable conſideration 
without notice of a mortgage, the mortgagee cannot tack his bond 
to it, and he can only have it out of the general aſſets of the 
morigagory 3 Atk. 659. 1747. Troughton v. Troughton, 1 Fe}. 
46. S. 

17. A third mortgagee cannot buy in a prior ſecurity to diſ- 

lace a ſecond mortgagee after a decree to account, and before the 

aſter has made his report. 3 At. 811. 1754. Wortley v. 
Birkhead. 2 Vef. 571. S. C. | | 

18. Where there is a clauſe of redemption, in a ſeparate deed, 
the court adheres to it ſtrictly to prevent the equity of redemption 
from being entangled to the prejudice of the mortgagor. 1 Vef. 
160. 1748. Baker v. Wind. WS x | | 

19. The huſband of tenant in tail takes in a mortgage, and ĩs in 
receipt of the rents; on a hill to redeem by the reverſioner 7 


. —_— 


Mortgage. 
the wife's death, the huſband ſhall not be allowed intereſt on the 
ray, during the life of the wife. 1 J. 477. . 1750. Ang 
v. Brown. | 

20. A deed of appointment of lands in Middleſex, purſuant to a 
: 1 in a former deed, poſtponed to a mortgage fubſequent to, 
ut regiltered before it. 2 Fe. 413. 1752. Scrafton v. Quincy, 
21. A ſecond mortgagee with notice of a former, but without 
notice of a truſt charge antecedent to both, of which the firſt mort. 

agee had notice, muſt take ſubje to that demand. 4 J. 485. 

752. Zar of Pomfret v. Lord Windfar. 

22. Judgment creditor being plaintiff in equity ſhall have ſatiſ. 
faction againſt the heir at Jaw out of a moiety only of the land; 
but if = heir at law _ - redeem a mortgages and the mort. 
gagee has a judgment beſides his mortgage, he muſt redeem both. 
Ambl. 14. 1743. Stileman v. Aſbdewn. | 
23. Two ſeparate mortgages of different eſtates to the ſame 
PP ot a purchaſer of the equity of redemptidn of one of them 
cannot redeem the mortgage upon that eſtate only; he muſt re. 

deem both. Ambl. 733. 1773. E parte Carter. 
24. Executor of a mortgagee lends money to the mortgagor on 
bond, he may tack the bond to the mortgage as againſt the heir 
.or deviſee of the mortgagor, but not againſt creditors, if the 
ne is 2 with the payment of debts. Ambl. 685. 1770. 
rice v. Faſtnedge. | 
285. The a buying in the firſt mortgage pendente 
74 a exclude the ſecond. 1 Bro. Ch, Rep. 63. 1779. Robin- 
fon v. Daviſon. 
. 26. Where the legal eſtate is in a mortgagee, the ſubſequent 
22 ſhall have priority. I Bro. Ch. Rep. 353» Bec tet v. 
8 of a reverſion not having the title deeds ſhall 
not be poſtponed to a ſubſequent mortgagee (whoſe mortgage 
was made after the mortgagor came into poſſeſſion) having the 
title deeds, there being neither fraud nor negligence. 2 Bro. Ch. 
„650. 1789. Tourle v. Rand. Vide Penner v. Femmatt, and 
vards v. Applebee, in notis. | : 

228. Mortgagee having alſo a bond, cannot tack it againſt other 
pecialty creditors, though he may againſt the heir. 3 Bro. Ch. 

162. 1796. 'Lowthian v. Haſel. Hamerton v. Rogers, S. P. 

1 Fef. jun. 51. = 

29, Perſonal ſecurities pledged for a ſpecific debt after a mort- 
gage to the creditor; the ſame ſecurities with others were pledged 
- to him fot the balance of an account; the tranſaction being diſ- 
tinct, redemption of the perſonal ſecurities was decreed without 
- diſcharging what was due on the mortgage. 2 J. jun. 372. 
1794. 2 v. Smith. 7 3-365 | 5, 
30. A. engaged with B. in one mortgage only, may redeem, 
though B. has pledged another eſtate to the ſame perſon. Bid. 376. 
31. Two mortgages to the ſame perſon abſolute at law; mort- 
gagee may inſiſt that both or neither ſhall be redeemed by the 


mortgagor or his aſſignee. Bid. } 
* 25 hy 2 0 32. A bond 


2. The heir of a mortgagor brings his bill to redeem an old 


Sar 


0, 369. Har 


Moor. r 
6. Mr. North had been in poſſe 


Ty Portgage. 367 
32. 2 deeeg wee en exe „Ae, meg the mort + 
or creditors ; but may again r, merely to prevent 
— of action. 2 Peſ. 105 376. 1794. a Jomer Smith. 
3- Mortgagee may protect himſelf agaiaſt a claim of dower by 
tacking an aſſignment of an old mortgage term prior to the right 
to'the dower. 5 Ye. jun. 426. 1799- Wym v. Williams. 


137. 467. 
— — 


(U) Redemption. At what Time. 
t- A Redemption of a ſtale mortgage was decreed after the 
mortgagee had been in poſſeſſion 68 years; but this de- 
cree being made upon a bill of revivor, was held to be improper, 
and therefore reverſed, without prejudice however to the queſtion, 
whether the eſtate was redeemable or not, whenever it ſhould be 
brought into queſtion by a proper bill. 2 Bro. Par. Caf. 44. 1717, 
Dame Anna Dorothea Birne v. Hartpole and others. 


ge. The defendant pleads title as a purehaſor for a valu« 
able conſideration under a marriage ſettlement, without notice of 
the mortgage. The ſettlement was made by the original mort- 
gagee, and there was a quiet poſſeſſion for 70 years, The plea 
was allowed. 4 Bro. Par. Caf. 74. 173% Lord Dunſany v. 


3. Where the mortgage money is ſtipulated to be paid in one 
entire ſum, and the mortgagee, and thoſe claiming under him, 
had been in poſſeſſion for near 100 years without foreclofingy a 
bill brought to redeem ſhall be diſmifſed with coſts. 4 Bro. Par. 
v. Walſh and others, 1740. ö , 

4. On a bill filed to redeem a mortgage, 55 years after the date 
of it, 47 years after the mortgagee had got into poſſ:ſhon, after 
five ejectments brought to defeat his eſtate by a title paramount, 
and after refuſing by four different anſwers to come to account 
on the foot of the mortgage and redeem the lands; a redemption 
was decreed, and an account of rents and profits directed. 5 Bro, 
Par. 955 194. 1756. Palmer v. Jackſon. 6 5 

5. Upon a bill to redeem, it appeared by the plaintiſſ's own 
ſhewing, that the defendant had been in an uninterrupted poſ- 
ſeſſion above 34 years, and no 1 ity was pretended; a de - 
murrer was allowed. Bunb. 55. 1719. Fraſer and others v. 


ſon as fince 1686. 

In the year 1729 a bill was brought by the repreſentative of the 

mortgagor for a redemption. Mr. North filed a bill for a fore- 

cloſure, and upon hearing, the uſual decree was made, that he 

ſhould account, have all juſt allowances, and be examined on in- Ny 
ies, which he was; and it 2 thereby, that the 

eſtate was indebted to him above 5000/.z now it was moved for 

the plaintiff, that the defendant ſhould produce all books, writings, 

and papers relating to the account on oath, which the court or- 


Mortgage. Ts 
dered-as to books and papers, but made no order as to the writings 
relating to the title.  Bunb. 288. 1730. Dean, clerk v. North. 

7. After a poſſeſſion of a mortgagee for 25 years, the court de- 


creed a redemption, on the defendant's ſubmitting by his anſwer 


to be redeemed. 2 Ath. 140. 1740. Profiler v. Oates. 

8. Where no demand has been made upon a bond for 20 years, 
the judge will direct a jury to find it ſatisfied. 2 Ark. 144. 
1740. Gratwick v. Simpſen and others. 

9. The repreſentative of Sir T. C. prays to redeem 2500/. Eaft 
India ſtock transferred to the defendant the firſt of April 1708 for 

ſcouring 200010. and intereſt at 6 per cent., to be re- transferred on 


payment of principal and intereſt the 2d of Fuly following. Sir 


T. C. died 1709; the ſon brought the bill in 1729. Lord Hard- 
- wicke refuſed to decree a redemption, and diſmifſed the bill. 
2 Ath. 303. 1742. Lockwood v. Ewer. | | | 


10. Length of time pleaded in bar to a redemption of a mort- 


pee” being made in 1713, the mortgagee's ſolicitors appearing to 


ve ſettled an account in 1730, in order to pay off the mortgage; 
Lord Hardwicke held, that that would ſave 
tion. 2 Ath. 333. 1742. fun. | 
11. Coverture is no excuſe for not redeeming a mortgage; for 


right of redemp- 


* 


if a woman becomes afterwards diſcovert, the ſtat. of limitations 


Will run from that time. id. | 72 
12. Tenancy by the curteſy is no excuſe, for it is of no conſe. 


_quence to a mortgagee, who has the equity of redemption ; if they 


do not make uſe of their right, they ſhall be barred. * bid. 
13. Premiſes are conveyed to a mortgagee, till he ſhall have re- 


| ceived by the rents and profits the money which he has advanced, 


and intereſt; this was redeemable after 40 years, for the mort. 


gagee took the eſtate ſubject to a perpetual account. 2 fil. 363, 


1742. Yates v. Hambly. 


14. In common Welch mortgages, on tendering principal and 
intereſt, the perſon entitled may come into this court for redemp- 


tion at any time. Jbid. See 1 Vee 406. | 
15. A plea of the ſtat. of limitations allowed to a bill for re- 
demption after a mortgagee had been in poſſeſſion of the mort- 


7 premiſes 30 years. 3 Ath. 225. 1745+ Aggas v. Picke- 


16. The rule in relation to redemptions eſtabliſhed in equity 


by way of analogy to the ſtat, of limitations, is, that after 20 years 
poſſeſſion a mortgage ſhould not be diſturbed, is a very right and 


proper one. 3 Att. 313. ' 1746; Anon. © © Fa 
17. A pawner has time for redemption during life, where no 


time is given for redemption. '1 Ye, 278. 1749. Kemp v. 


Weſtbrook. 


"18, If a niortgagee admits having no other title; it ſhall bind 


him, and the court will let in the mortgagor to redeem after 20 


years ; not ſo, if be claim by a better title. 2 Bro. Ch. Rep. 397- 


1788, Perry v. Magſton. 


: ; 8 19. Bill 


. 


Mortgage. 

2 Bill againſt the deviſce of mortgaged premiſes by the heir 
of the mortgag gor for diſcovery and redemption, charging acknow- 
ledgments that the eſtate was held in mortgage, and that accounts 
had been kept : plea of poſſeſſion for 50 years under conveyances 
from the mortgagee ordered. 1. ſtand for an anſwer. 3 Veſ. gun. 17. 
1795. Late v. Thomas. 

20. A mortgaged eſtate —.— into diferent hands, W 
tion was refuſed as to part from length of time, and opened as to 
the other part, accounts having been kept, and there being a deviſe 
of 1 a as a mortgage. hid. 

1. Refiduary legatee having been admitted to a copyhold 
8 was in poſſeſſion above 19 years, when the heir ol tained 
poſſeſſion by ejeAment. After acquieſcenee for ꝙ years, the reſi- 
3 legatee filed a bill claiming the eſtate, as having been a re- 
deemable intereſt in the teſtator, and having been treated as ſuch, 
it was decreed. An account was directed of the money expended 
in repairs, &c. and inquiries as to incumbrances, the court in- 
clining ſtrongly to ſupport the acts of the heir whilſt in poſſeſhon. 
4 Vel. jun. 466. 1799. Hardy v. Reeves, 

22. Baron and feme ſeiſed in fee in right of the feme, mortgage 
by fine, and afterwards convey the equity of redemption by leaſe 
and releaſe to the mortgagee, the mortgagee having remained. in 
poſſeſſion for more than 20 years, during the life >, the huſband, 
tenant by the curteſy, the heir of the wife is barred of his equity 


of redemption by lapſe of time. 1 9 138. 33 6. 3. Corbett 


r. 8 755. 8. C. | 4 


(0. 2) Redemption. How. ln Caſes of s. 
ment, Tc, by 7 G. 2. c. 20. 


W HERE a mortgagee brings an ejectment to get poſſeſſion, 

and the mortgagor moves to ſtay proceedings on payment 
of what is due, and coſts: if the mortgagee, gives notice of other 
demands, as cauſe againſt the order, he muſt ſpecify the nature 
and amount of ſuch demands. 3 * 937 37 ſo: 3 Goodtitle 
in dem. Leon v. Louſdown. 


(U. 3.) Equity of Redemption. ge — 


ow, Oc. 


UZRE, Whether a mortgage on real eſtate can paſs b 
i. QUERE, gift as donatio inter vives, Ambl. 318. 252 
Haſel v. Tynte. 
2. An 25 of redemption may be conveyed by bargain and 
ſale. 2 Ath. 15. 1737. Oldin v. Samborne, 
3. An equity of redemption cannot be taken in execution 
under the ſtatute of frauds. 3 Bro. Ch. Rep. 398. 1792. Lyſler 


v. Dolland, 1 Fef. jun. 431. 8. C. 
4. Whether 


15 Vin. 477. 


15 Vin. 471. 
— 


„% n 
| 4. Whether there enn be an eſcheat of an equity of redemp. 
tion, or truſt is not yet determined. 2 Ye. 304. 1751. Fawcet 


2979.97: (W) Account. In what Caſes. Mortgagee ſhall 
| (w) account for the Profits. * 


I of a leaſehold eftate getting poſſeſſion by eject- 

\ | A ment, is liable to the leſſor for N of the pany 

rent; and where, to exonerate himſelf, he prevails with the leſſot 

to diftrain upon the goods of the leſſee, which are already taken 

in execution by a judgment creditor, he ſhall pay to ſuch creditor 

fo much as he has been obliged to pay to the leſſor, with damages 

and coſts. 1 Bro. Par. Caf 105. 1705. Traberne v. Sadleir. 

2. The court will not allow a mortgagee more than his princi- 

pal and intereſt, notwithſtanding the mortgagor has agreed that 

ſhall be paid for his trouble in receiving the rents. 2 fil. 120, 

1740. French v. Baron. | See 3 Ath. 518. Godfrey v. Watſon, 

3- The court will not ſuffer a common mortgage to be re. 

deemed, where the mortgagee has been in perception of the rents 

and profits for a conſiderable time, becauſe it would be making 

the mortgagee bailiff to the mortgagor, and ſubject to account, 
2 Ath. 496. 1742. Mellor v. Lees. 8 


| Pat where @ mortgagee takes on effate ties to 4 account, as in the come 
mon Welch — our rl againſt bis own contract. ; 2 Atk. 4 _ 
Yates v. Hambly. . 


4. A leaſe of 60 years which had been granted as a collateral 
ſecurity to a recognizance for 3500/. being expired, the plaintiff 
by his bill prayed to be let into poſſeſſion, and the ſecurity might 
be vacated, or ſatisfaction entered on record: the account was 

directed to be taken of the rents which have accrued ſince the 
expiration of the leaſe and received by the defendant, and to be 
deduQted out of the principal intereſt and coſts, and the plaintiff 
decreed to be entitled to a conveyance of the inheritance of the 
eſtate in queſtion, and poſſeſſion, on payment of what ſhall be 
found due. 3 Arkh, 261. 1743. Toomes v. Conſet. 

5 It is the conſtant ice of the court in decrees againſt a 
mortgagee, upon a bill for redemption, or againſt an executor to 
account, to direct it without future words, via. to account for what 
they had received, or might have, if it had not been for their own 
default; and yet if the perſon decreed to account receive any 
thing ſubſequent to the decree, it is inquirable before the Maſter, 
and the defendants in each caſe muſt bring the ſums received to 


account. 3 At. 582. Nov. 1747. Buſftrode v. Bradley. 


rer 
- S Ez 
_- — — 


() Allowances to Mortgagee. 


. THE court will not allow a m more than his prin- 
T cipal and intereſt, ne the mortgagor has 
agreed he ſhall be paid for his trouble in receiving the rents. 
2 Ath. 120. 1740. French v. Barron. | 
2. Where a mortgagor of a leaſehold eſtate has not covenanted 


that he will procure the lives to be filled up, the mortgagee may 


do it, and on adding the expence of renewal to the principal of 


the mortgage it ſhall carry intereſt. 3 Ath. 4. 1743. Lam v. 
M 1 A 


3- Mortgagee may add to the principal of his debt a ſum ex- 
pended in ſupport of the mortgagor's title, where it is impeached, 
and it ſhall carry intereſt. 3 Ath. 518. 1747. Godfrey v. Watſon. 

4. A mortgagee ſhall not be allowed for his trouble in receiv- 
ing the rents of the eſtate himſelf, but if the eſtate lies at ſuch a 

nce as obliges him to employ a bailiff to receive them, what 
he paid to the bailiff ſhall be allowed. Bid. 

5. 1 It was referred to the Maſter 
to take the uſual accounts. principal money lent, carried 
5 per cent. intereſt. The mortgagee being in poſſeſſion, had ad- 
nanced money for fines on renewals of leaſes, under which the 
premiſes were held. Upon theſe ſums the Maſter allowed onl 

per cent. intereſt. On exceptions, the court ſaid, that intere 


upon the advances muſt be regulated by the intereſt payable upon 
& money originally lent, 2 Auf. 581. 35 Geo. 3. a v. 


Drag. See 2 Ath. 330. Thornhill v. Evans. 

6. A mortgagee had alſo a bond, on which the intereſt due 
exceeded the penalty ; the mortgagor conveyed the equity of re- 
demption for the uſe of bis creditors, paying; this bond firſt, 
254 beyond the penalty can be allowed. 2 Anft. 525. 33 G. 3. 

v. WET WA VA ; , 


(X. 3) Intereft upon Intereft; Or how much. 


1. MN arrear of intereſt remaining due at the time of aſſigni 
| A a mortgage ſhall not 9 2 Bro, Par. Ca. = 
1717. Everard v. Afton. * | 
2. A. made a mortgage to B. for 1769/. payable by five equal 
1 within the ſpace of five years, with intereſt at 5 per cent. 
t the mortgagor covenanted, that if the money was not paid at 
thoſe times, or within three months after, he would, for every 
ſum ſo paid pay the mortgagee intereſt after the rate of 8 per cent. 
until actual payment. The money was.not paid according'to the 
terms of the „and therefore the mortgagee filed a bill to 
forecloſe. The court decreed an account of the principal money 
and intereſt at 5 per cent. only ; but on appeal this decree was 
reverſed, and the mortgagor was. ordered to. be charged at 8 per 


27t. 


15Vin.474, 


1 VI. 474+ 


ON 3 BF ", 
\ Mortgaßze. 


cent. from the end of three months aftergeach payment becatie 


due. 3 Bro. Fur. Cai 68. 192 Durton and others ve Hattery, 
3. A mortgagee, where the mortgage was only at four and a 


half per cent. compelled the mortgagor to turn the intereſt into 
principal.at fave-per:cent. at the end of every fix months, and at 


the time the mortgage was paid off infiſted on an advance of fix 
months intereſt, over and above the intereſt which was due; the 


Dill was brought for relief againſt; the mortgagee, and to ſet aſide 
the grant to the defendant of the place of ſteward to a manor of 
the plaintiff's, as obtained by fraud. Lord Hardwicke Chancellor, 
relieved the plaindif both in reſpect of the tranſactions relating to 


the mortgage, and alſo in regard to the grant to the Rewardſhip, 


2 Ait. 330. 1742. T hornhill v. Evans. 


| wr 4. An agreement to turn-intereſt into principal muſt be _ 


„ and. on the advance of freſn money. Ibid. | 


8 Tbe court will not ſuffer a counſel to maintain an aQtion for 


fees, or if he happen to be a mortgagee, to inſiſt on more han 
legal intereſt under e an for balineſe dont in the 
een. Did. ane 
6. Though intereſt doin arrear when the,mortgagh is paid uff, 

a mortgagee ſhall not have intereſt for that intereſt. Mid. 
7. If a mortgage be drawn for g per cent. and a mortgagee take 
6, it would be void on the word tate in the ſtat. . 3 All. 


154. 1744. Aalington v. Cann. 


8. The defendant, the aſſignee of two E which were 


prior in point of time to the plaintiff's mortgage, is entitled to have 


4ntereſt on the whole money, the accumulated ſum which he paid 
ver thoſe two judgments. 3. At. 270. 1745. 4ſbenhurft v. Famer. 
9. Where a mortgage is aſſigned with the concurrence of the 
e the intereſt paid to the mortgagee by the aſſignee 
ſhall be tab en as principal and tarry intereſt ; otherwiſe if aſſigned 
without the mortgagor's conſent. Bid. 
- 10. A- judgment creditor in poſſeſſion of the eſtate; and prior 
to a mortgage aſſigns his judgment; the aſſignee's poſſeſſion is 
from the date of the aſſignment only, but the rents he bas re- 


| ceived, ſhall be deducted out of what ſhall be r cted due to 


e- for principal, intereſt, and coſts. Did. 
11. Where 4 mortgagee has tacked a judgment to his mort- 
e he ſhall not be confined'to the penalty of — judgment, but 
is entitled to intereſt upon the debt ſecured by n though 
it exceeds the penalty. 3 Att. 518. 1747. Godfrey v. Watſon. 
12. Prior incumbrancer cannot turn the intereſt into principal 


dis the prejudice of a ſubſequent incumbrancer after notice. Ambl. 


612, June 1763. . 


x _ x 5Vie. 475. (1) Foreclo ofure. 5 in what Caſes, and of what, 95. 


1. HE father of Mr. -Lutwich-the counſel, had a mortgage in 
T fee on Sir Wm: Perkin's eſtate, who was attainted, the ſon 


ol Mr a 2. 


2 | * 


- 8 


I BE Mark 


: the court would not deeree a forecloſure 
againſt the crown, but directed the mortgagee ſhould hold and 
enjoy till the crown thought proper to redeem the eſtate. 2 
Reeve v. The Attorn 

2. It is not neceſſary to bring a 
gage of ſtock. 2 Ah. 303.- 1742. Lockwood v. Etuer. 

3. Bill of forecloſure againſt tenant for life and firſt tenaut 
in tail; the time for redemption after ſeveral enlargements 
elapſed, and the tenant i. tail releaſed ; held, the remainder-man 
was bound by the forecloſure and releaſe, 

| 'Reynholdſon v. Perkins. 
Forecloſure of the firft tenant in tail will 
mainder-man. id. 


223. 1741. « 
ill of forecloſure on a 


Amb. 564. 1769. 


perſonal eſtate is inſufficient, may 
pray a fale of the mortgaged premiſes in the firſt inſtance, where 
the heir and the perſonal repreſentative are the ſame perſon. 
1787. Daniel v. Skipwith. h 
6 A-traſec laid out money of different perſons on a 
yt as to his ſhare. 
arquis of Bath. | 
having permitted the tenant for life to run in 
ear intereſt, purchaſes the eſtate for life, and takes 
poſſeſſion under that purchaſe: he is bound to apply the ſurplus 
rents and profits beyond the current intereſt in diſcharge of the 
arrear ; and in the account under the forecloſure was charged 
accordingly. 5 Ve. jun. 99. 1799. Lord Penrhyn v. Hughes. ' 
8. 3 cannot be compelled to 


Cb. Rep. 155. 


— 


ay be by one ceſtui 
Montgomerie v. 


* 
atrear for 


take poſſctſion 


(Z) Forecloſure. Opened in what Caſes. 


OTION for further time to redeem a mortgage, and that it 
* ſhould ſtand as a ſecurity only for what was bond fide ad- 
ranced, but forfeited as to what was won at play. Per Lord 
Hardwicke Chancellor. As Mr. Flzetwood in a former cauſe, 
where he might have done it, did not inſiſt on a redemption, the 
forecloſures could not regularly be kept open, but on the whole 
circumſtances his lordſhip allowed three months. 2 Ath. 467. 
1742. Fleetwood v. Fanſon. | 


in Law and Equity relatin 
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15 Via. 479. 
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15Vis. 47% 


C. a) Pleadings 
q Lands mortgaged. 


F a term is aſſigned by way of mortgage, with a clauſe of re- 
demption, the leſſor cannot ſue the mortgagee as aſſignee of 

all the eſtate, right, title, iqt-reſt, r. of the mortgagor even after 

the mortgage has been forfeited, unleſs the mortgagee has taken 


ne atom v. m_— 2 Dag. 455 a 


actual pcfſeſſio 


27 
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c. 20. . 1. that * if the perſon having a right to redeem ſhall, at 
F 1 


Mortgage. 
2. The plaintiff as mortgagee got poſſeſſion of the eſtate, ſued 


at law on the covenant for non-payment, and brought this bill to 


- forecloſe ; this is regular, and the court will not ſtop the pro- 


ceedings at law vnleſs the defendant brings the money into court, 


Nees v. Parkinſon, 2 Anſiruther's Rep. 9. 
3. On a bill to redeem, the mortgagee cannot object that the 


bill does not ſtate a valid legal conveyance to him. Robert y, 


* 


4. Where a mortgagee brings an ejectment to get poſſeſſion, 


| and the e moves to ſtay proceedings on payment of what 


is due and coſts; if the mortgagee gives notice of other demands, 
as cauſe againſt the order, he muſt ſpecify the nature and amount 


of ſuch demands. Goodtitle ex dem. Leon v. Lanideun. 3 Lid. 937+ 


5. The mortgagee of a ſhip cannot maintain an action for 
Freight againſt a third perſon before he takes poſſeſſion. Chin. 
nery v. Blackburne, 1 H. Bl. 117. (a). | 1 

6. A MOrTgAger ſhall never be permitted to diſpute the title | 
Nis WOE: er Lord M, ansfield, Goodtitle v. Bailey, 2 Gomy 
7: If a road act (9 G. 3. c. 89.) require notice in Mi wo) 
given to mortgagees of lands wanted, in order to campetl 
aſſign their intereſt, it is not fuſkcient in an order 1 ſeſhons to 
ſay that due notice was given, but it ought to be ſtated to have 
been given in writing. Rex v. Croke, 1 Comynt, 30. | 

8. Such defective notice would not be cured by the appearance 
of the party. Bid. 125.30 Wi 12 
9. Ejectment will Ne by a mortgagee againſt a tenant under 
2 kaſe from the mortgagor ſubſequent ts the mortgage without 

ice to quit. Keech v. Hall, I Dougl. 21. But if there is a 


/ tenant from year to year, and the landlord mortgages preceding 


the y:ar, the tenant is entitled to fix. months notice to quit from 


the mortgagee. Did. 21. (n). | 
10. A tenant, under a /eaſe from the mortgagor prior to the 


mortgage, ſhall not ſet it up againſt the mortgagee in ejectment, 
he 


if s notice that the mortgagee only means to compel him to 
attorn. White v. Hawkins, Thid. 23. (n). 2 


11. In the caſe of Head v. Egerton it was ſaid by the Lord 
Chancellor, „ That in the defendant's pleading of a mortgage or 


_ purchaſe he ought to ſhew, that the vendor or mortgagor being, or 


pretending to be, ſeiſed in fee of the premiſes, did make ſuch con- 
veyance or mortgage, &c,, otherwiſe the perſon undertaking to 
ſell or mortgage may be a mere ſtranger and have no intereſt in 
the premiſes, though he takes upon him to ſell or morigage them.” 
3 f. Amt. 281. ' AV 

12. In giectment by a mortgagee, for the recovery of the poſ- 


ſion of the mortgaged premiſes, or in debt on bond conditioned | 


for the payment of the mortgage money, or performance of cove- 
nants in the mortgage deed, where no ſuit in equity is depending 
fr a forecloſure or redemption, it is enacted by the ſtat. 7 G. 2. 


any 
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rr Ld £651 hos Peat bn Sarah tad tl hs 
iny time pending the action, pay to the mortgagee, or in caſe of 
7 


his refuſal, bring into court, all the principal monies and intereſt 
due on the mortgage, and alſo coſts to be computed by the court, 
or proper officer appointed for that purpoſe, the ſame ſhall be 


deemed and taken to be in full ſatisfaction and diſcharge of the 


mortage, and the court ſhall diſcharge the mortgagor of and from 
the ſame accordingly.” Upon this ſtatute the proceedings in 
ectment on a mortgage may be ſtayed by the mortgagor, or his 
gnee of the equity of redemption, on payment of the principal, 
intereſt, and cofts, without paying off a bond debt due to the 
mortgagee. - Archer v. Snatt, 2 Str. 1107. Andr. 341. S. C. 
13. And if there be any doubt as to the amount of what is 
due, the court will refer it to the Maſter who taxes the coſts, and 


if the debt and coſts are not paid, the plaintiff muſt proceed in 


the action, and cannot have an attachment. 2 Stra. 1220. 


But the court will not ſtay proceedings in an ejectment 


| rou | by a mortgagee againſt a mortgagor on payment of the 


ncipal, intereſt, and coſts, if the latter has agreed to convey 
5 1 redemption to the mortgagee. Eoodtitle dem. T ayſum 
57 46 


IVE: * other proper titles. 


* * 
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8 (B) What is Mortmain. 
t; Divi to charitable uſes under a will in 1734, the teſtator 


rm Rep. 18 5. But vide Skinner v. Stacy, 1 Will. 80. 
For more of Mortgage in general, ſee Fraud, Lncumbrancer, and 


1 3 vin 4821 | 


— ſ — — 


lived till Zuly 1736, a month after the new ſtat. of mort- 


main took place, and then dies without revoking his will. It was 
teferred by the court of Chancery to the judges for their opinion, 
whether th diſpoſition | 

them, except Mr. Juſtice Denton, who was ill, certified that the 
deviſe to theſe uſes was good in law, notwithſtandihg the act; 
ind thereupon the Lord Chancellor declared the will _ ſhould be 
eſtabliſhed, and the truſts thereof carried into execution. 2 Att; 
36: 1740. Afoburnham v. Bradſhaw, 1 Vef. 33. . Attorney-Ge- 
heral v. Lloyd, S. P. 1 ef. 178. and 186.  Willet v. Sandford, 
8. P. Ambl. 550. Attorney-General v. Downing. _ "5" 
2. The owner of land charged with an annuity for the pay- 


ment of a ſchoolmaſter, will not be excuſed from the Payment | 


thereof on account of there being no ſchoolmaſter for fix years. 
2 Ath, 238. 1741. Aylet v. Dodd. 88 % 
| | Ta 3. Though 


is was a good diſpoſition to charitable uſes; and all of 


* 
27 6 
= = 


gortmain, 


3. Thouzh there are not perſons in the pariſh 'ſufficient to an- 
fwer che deſcription of à charity, yet the land charged with che 
payment is not diſcharged during that time. * Bid. 


| 25 Two hundred pounds were given under the will of Mr, 


to the ward of Brend. ſtreet according to Mr. s will, 
by the aldermen and principal inhabitants of the ward to have 


0 — directions of the court for the application of this charity, and 


the Attorney-General was made a defendant. And the mon 
was decreed to be diſpoſed of in ſuch charities as the aldermen 


and Ee of the ward ſhould think moſt beneficial. ' 2 Az. 


239. 1741. lit and others v. Attor General, | 
Sir John 25 deviſed copyhold lands in charity, that he had 
before ſurrendered to the uſe of his will, which conſiſted of eleven 
the two firſt of which he ſigned, and died before he ſigned 
gen there were — witneſſes. Lord Hard wicle held it to be 
8 vod appointment of the capybold eſtate for the charity, under 
the ſtat, 4 43 Elix. 2 Atk. 497. 1742. Attorney-General v. 

Satutell. : 

6. There muſt be a will duly executed to Create a charitable 
uſe, and the court will not {et up a truſt for a charity without a 
declaration in writing; for in this caſe Lord Hardwicke held that 
charitable uſes are within both the clauſes of the fatute of fraud. 
und perfurics, as well within the clauſe of deviſes as the clauſe re- 


lating to the declaration of truſts ; and-notwithſtanding there were 


circumſtances, which ſhewed the inclination of the teſtator here, 


| that ſome part of his eſtate ſhould go to charitable uſes, yet he 


did not think the evidence atiſing from thence certain enough to 
decree this to be a truſt for charity, and that admitting parol evi- 
dence to prove it, would be breaking in upon the ſtatute, the ſtatute 
of mortmain not having abrogated the ſtatute of frauds. $ ORs 


71. 1744. Adlington v. Canm and others. 


7. J. B. er, the 3d of May 1745, gave 5000. t0 T. V. nod 
J. B. on truſt to lay out 200%. in building a ſchool-houſe, &e. + 


| 220 the remaining 3000. to be laid out in land or Jome real 


to be à maintenance for the maſter: the executrix refuſing to pay 


the 5ool., an information in the name of the Attorney-General to 


have the truſts of the will, in reſpe& to this charity, carried into 
execution. What the teſtator has directed to be done, with regard 
to the 3000., is contrary to the-flat. of morimain ꝙ Geo. 2. and void; 


but the '260/. may be laid out in building a ſchool-houſe on any 
lands in che village of N., which lands already belong to ſome 
charity, but not in the purchsſe of lands. 3 8 806. 1754. 


f General #: Bowles, 2 Ve. 547. S. C. 

8. Deviſe before the mortmain act (of Lade in truſt 10 a chari- 
ty ; a codicil after the act deviſing the ſame lands to the ſame 
troſtees; and to two others to the ſame charity, making alterations 
in other parts of the will = ebhfirming the-reſt,/ and declaring tbe 
codicil to be unnexed Se. to the will, The deviſe to the charity 
not void. 1 N .and 166. 1748. Willett v. r es vide 
Aal. 48 Ep: pets Me 8. P. ru. "201 14440 

9 3% 24 iel et vol 25 9. Ju * 


, 1 
4 Fay 9 1 , * 
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61 Wortmann. 5 
9. John Elbridge being likely to die, made à conveyance of a 
real eſtate for the benefit, of a charity: ten days-afterwards he 
wakes.a will; by which he gives 8 the exact value of that 
land, to the ſame charity, and 250. to the ſame; and gives. t 

eſtate to Mrs. Z/bridge, wife of Thomas Elbridge, and to Mr. 
Walner as tenants in common. After his death a bill is filed for 
an account, and for directions as to the ſettlement, of John l- 
bridges eſtate under his will, and for a decree for that purpoſe. 
The court directed the Maſter to receive a ſcheme for carrying it 
into execution; the foundation of a part of which was to confider 
in hat way the money ſhould be laid out, and a'perpetual fund 
created for the maintenance of the charity. 'The Maſter reported 


a. ſcheme for laying out the 30000. in the purchaſe of theſe lands ;. 
and the 250/. in, other lands convenient for building the charity- 
ſchool. The report was confirmed, Thomas Elbridge and his wife 


who ſurvived him acquieſcing therein. After her death the in- 
formation was filed on behalf of the charity, together with Mrs. 
Hurt, adminiſtratrix of the perſonal eſtate of Mrs. E/bridge, to 
have the purchaſe carried into execution by the aid of the court, 


the infant ſon of Mr. Woelner, who was dead, having ſettled the 
eſtate on himſelf in tail. | 
made on the Maſter's report to be carried ipto execution. 1 J. 
218. 1748. Attorney-General V. Day. N 2 e 4 
10, A copybold not ſurrendered to the uſe of the will deviſed 


to a charity held good, notwithſtanding the fat. of frauds, amount- 


ing to a direction to the heir to make a ſurrender : but it is alſo 
good by way of appointment by 43 Eliz., under which a deviſe 


of lands in tail, though no recovery, is good. 1 Pe. 225. 
1748. Attorney-General v. Andre us. Note, this will was before 
the late of mortmain. _ - | Wa | 

1. Deviſe of money to be laid out in land foi, an annuity to a 
miniſter to preach an annual ſermon, and keep a tombſtone and 
inſcription thereon in repair, and to be a corporation for keeping 
account thereof, void by the ſtatute of mortmain. 1 V. 320. 
1749. Durour v. Motteux. Ambl. 043. 1767. Gravenor v. 
Hallum, ibid. 


ry © * 
* 


12. Mortgagee in poſſeſſion, under a writ baber faiz e 
is is within the 


deviſes to a charity all money due by mortgage, t 
at. of mortmaig, 9 Geo. 2. 31 and the information which was filed 


to carry the charity into execution was diſmiſſed. 2 J 48. 
1750. Attorney-General v. Meyrici, 3 Bro. Ch. Rep. 373. Atos 


mera v. Earl of Winchelſea, 4 Vf. jun. 21. White v. 


vans, + 


what charities they ſhould think proper. This deviſe of the refi- 
: 1 3 | due 


* 
% 


againſt the deviſee of the heir at law of Mrs, £/bridge, and againſt 
The court refuſed to decree the order 


13. Fane Churchill deviſes her real eſtate to be ſold; the profits 
to de applied to the uſes of the will: directs her debts and legacies 
to be paid out of the perſonal gſtate; makes the truſtees execu- 
tors; and leaves them all the reſidue of her perſonal eſtate and of 
that money, which ſhould. ariſe by ſale of the real, to be given in 


* 
898 


due. is void hy the ſtat. of mortmaio, and the coprt would not 
- xparſhal the afſets to ſupport it. 2 Vef. 52. 1750. Mogg v. 
. een n | 
| L. g- A. ond B. abo are apphinted executors, and land deviſed to C., paying 10000. 
to the-executors, the Hue to a chatity, This 1occl. is a cbar en real eftate, which, by 
8 Patute of mariaucin, is void, pw 4 reſults to the heir. 1 Vel. 108. 1748. Arnold . 
apman. | : £ Fe. n 1 


14. The reſidue of perſonal eſtate deviſed to build an hoſpital: 


this deviſe is not within the ſtatute of mortmain; but where the 
remainder oyer of real eſtate was given to a charity, the deviſe Wag 
within the ſtatute. 2 Yef. 182. Vaughan v. Parrer. 
15. Deviſe of lands to be ſold, and the reſidue of the money, 
after payment of debts, Sc. to a charity, the deviſe, is within the 
ſtat, of mortmain, and vgid. Attorney-General v. Lord Weymouth, 
WWW 24+ 4 
16. Deviſe'of the reſidue of real and perſonal eſtate to a chari. 
ty: it conſiſted, inter alia, of a leaſehold eſtate : void as to the 
leaſehold: Ambl. 155. 1752. Attorney-General v. Grave, 
Am#l. 216. 1754. Attorney-General v. Tomkins, * 
1. Legacy to eſtabliſh a jeſuba. for inſtructing Jews in their 
religion. Queſtion, Whether the ſum given ſhould belong to the 
teſtator's next of kin, or was a charity to 'be difpoſed of by the 
crown? And a diſtinction was taken by Lord Hardwicke, Chan., 
that when the deviſe is to a ſuperſtitious uſe, and made void by 
fatute, or to a charity, and made void by the far. of mortmain, there 
it ſhould belong to the heir at law or next of kin: but where it is 


mn itſelf a charity, but the mode in which it is to be diſpoſed of is 


uch, that by the Jaw of England it cannot take effect, as in. the 
preſent caſe, it promoting a religion contrary to the eſtabliſhed 
one, the crown by fign manual directed to the Attorney-General 
may give orders as to the diſpoſal of it. Ambl. 228. De Cefta 
v. D: Pu. 1154. Attorney-General v. Herrick, Ainbi. 712. S. P. 
 * 18. Deviſe of money to a charity, with directions that it be 
laid out in the public funds till the whole can be laid out in the 
— \ of lands to the ſatisfaQion of his truſtees, not within the 
2 of mortmain. Ambl. 210. 1754. Grimmett v. Grimmett, 
Soreſby v. Hollins, and Grayſen v. Atkinſon, cited there. 
ig. Chriſtopher Tancreg, by leaſe and releaſe iſt and 2d of June 
1727, conveyed part of his Teal 'eftates in default of ifſue of his 
body, to the uſe of the maſters of Chi and Caius College, 
the Prefidenit of the College of Phyſicians, the Treaſurer of 
Lineoln's Inn, the Maſter of the Charter-hoaſe, and the Gover- 
nors of Chelſea and Greenwich Hoſpitals, and their ſucceſſors, in 
truſt,” to pay yearly for ever the fam of gol. a- piece to twelve 
young perſons of 16 years of age, four of which were to be edu- 

ated in the ſtady of divinity at Crit College; four in phy ſick at 
Grinvilie and Caius College, and four in the ſtudy of the common 
I in Liltolm i Ina, to be paid to them until they (hall. bave their 
teſpe tive degrers of Bachelor of Arts, Bachelor of Phyſick, and 
Barrilter at Law, apd three. years after ſuch. degrees, and no 
EN” 1 Daene * ip Fs Re 645% £8 3 longer; 
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. | Mortmain. a: 
longer; to be called Tancred's Students. He afterwards by will, 
zoth May 1746, gave other real eſtates to the ſame truſtees, to 


pay the profits in equal proportions to the ſaid 12 ſtudents, pro- 


vided, that if the mortmain act ſhould prevent the diſpoſition of 


his land, and impede the premiſes deviſed to the ſaid 12 ſtudents, 


then, and not otherwiſe, he deviſed the premiſes not limited by the 
ſettlement to the 13 Fellows of Chril, and the Fellows of Caius, 
and the ſcholars of both colleges. - The court was of opinion, that 
all the charities given by the deed were within the ſtat. 43 Ekz. 
With reſpe& to the will, the court was of opinion that a deviſe 
to fellows and ſcholars of a college is within the'exception in the 
ſtat. of mortmain, 9 Geo. 2., and good; and that the colleges are 
entitled to ſo much of the rents as was deſigned for the four ſtu- 


dents of Lincoln's Inn. Ambl. 351. 1757. Attorney-General v. 


Tancred. 


20. Teſtator being poſſeſſed of a leaſe from the crown for years, 
of the right and power of laying chains in the river Thamer, be- 
tween Bucby's hole and London-bridge, for mooring of thips, and 


of all profits to ariſe thereſrom, deviſed the ſame to charitable 
uſes. This is within the tat. of mortmain. Ambl. 367. 1758. 
Negus v. Conutter. e | 


21. Rector of a pariſh bequeaths two ſums'of money to be laid 


out in building a parſonage houſe, not within the ſtat. of mort- 


main. Ambl. 373. 1759. Glubb and others v. Attorney-General 


and others. 
22. Legacy to the poor inhabitants of Sr. Leonard's, Shoreditch, 


good, and to go to the poor not receiving Ils. Ambl. 422: 


1762, Attorney-General v. Clarke. 


Lb to the poor, there were no words in the ui to ſbeww bat poor the Mater meant 3 


but it appearing, that the teflator was a French refugee, the court directid the lepacies to be 
paid to the poor refugees. Attorney-General v. Mauce, [uly 1728. cited in the above 


caſe, So where the bequeſt w for the e poor diſſenting miniflers living in any county 
it being in proof that there ore threq diftinF ſecieties / d ſenter s, and that colleFiolts are made 


for the minifters in eb, it was Held to go to the poor miniſters of each - Ambl. 
524. 1 Waller v. Cbildi. of mY: hh 


:2. Deviſe of lands to build and endow a college is good. 
Ambl. 550. , 1766. Attorney-General v. Downing. * * 
24. Deviſe of freehold and leaſehold premiſes to be ſold, and 
out of the money to buy lauch and build an alms-houſe, &c, 
Void both as to the 
8. C. 


-In caſe the particular charity direfted could net'toke , the teftatri direBed the» 
brag 5 in ſuci charitable wſes as near to the 92 intentions ES be, 3 
laws would permit—vo d. Ibid. | 0 | 

25. Bequeſt of the remainder of teſtator's effects, annuities, mort- 
es, fc; to a charity, The deviſe” of the mortgages, though 


not in ſee, is void, but being part of the enumerated refidue, the 


court will order them to be firft applied in payment of debts, be- 
fore any other art of the CA eltate, to leave a larger 2 
5 | ; 4 or 


buying the land, and building an alms-houſe. 
Ambl. 614. 1763. Attorney-General v. Tyndall, 1 Bro. 444. 


5 


'Wortmain, 


for the e, Ambl. 635« 1776. aug General v. Cal. 
| 3 Richard Widmore, by his will zoth Ov 17645\gave to 
the Corporation of Queen Ann'; Bounty the ſum of 200/. to auge 
ent {ome poor vicarage in the counties of Bucks or Southampton, 
he court was of opinion that the legacy could not be ſupported, 
inaſmuch as it muſt of neceſſity, by the rules of the corporation, 
be . out by * Ambl. 636. 1966. 1 idmore v. en. 
1 925 8 
27. Peril of lands to — fold, and part of the money ariling 
by ſale to go to charitable y/ſes, and the reſidue of the money was 
given over, So mach of the money as was given in mortmain 
' lapſes to the heir. at law. Bequeſt of an . annuity out of land to 
© copay lr to. keep a vault in repair, is. void at law, but the 
ir at law ſhall be —_— to ns truſt. Ambl. 643- 1767. Gra- 
vpenor v. Hallum. 
28. Legacy to be laid out in repairing a free chapel,/i is not 
within the ſtat. of n. Ambl, 180 1767. e. v. 
Barnes and others. _ * 


| Nor a legacy to repair' parſonoge- » 2 Bro. Ch, Rep. 444: 4» {pagan 

Biſhop of Cheſter.— Nor a legacy to hui a @ porfmoge- houſe, where me land is to be pur. 

> --6 ad. Brodie vs, Duke of Chandos, 3 Bro. 444. in notis. Attorney-General v. Biſop 

of Oxford, ibid. But mcney given to ereft a - houſe, where there is no land to erect it 

on, is vid. W aa wen Hu Wy” nd ponies A Ard er 
\Ambl. 9. 7 


20 · Bequeſt of 1000). by ſale of lands 1 to be applied in water- 
i works for the. uſe of the inhabitants of a town, is within the ſtat, 
of mortmain, Ambl. 651. 1767. Fones v. Williams, | 
30. Dexiſe of money to the miniſter and churchwardens to 
* erect a free. ſchool, in the pariſh, void. Amd/. 757» 1775. 
Attorney-General v. Hyde and others. 
31. Archibald Hutchinſon bequeathed money upon mortgage to 
a charity in Ireland, his wife, wha was executrix, by her will 
SM that bequeſt ; held to be an admiſſion of aſſets of the 
teſtator, and therefore good though out of land, . 1 Bro. Ch. Rep. 
271. 1783. Campbell v. Harl of Radper., See Attorney-General 
y. 2 27945 | 
Money bequeathed. to be laid out in the purchaſe of he- 
ritable ſechrities in Scotland for a charity, not within the ſtat. of 
mortmain, 1 Bre. Ch. Rep. $7% 1784. Atteracy- General F: 
Hendrie. © 
33. Deviſe of freehold: houſes to eight poor perſons of a pariſh, 
the gift. race Pipes a perſonal fund attached to the freehold is 
void alſo b ſtat. of mortmain and the court will not apply 
the giſt to So other purpoſe, 2 Bre. Ch, Rep. 428. Ae on 
| worney- General v. Goulding, + 
34. Deviſe of eſtates to e 1 the uſe of Univerſity College 
Oxford, to buy advowſong ; the college having as many as allowed 
by the ſtat, of mortmain, the deviſe ſhall be performed by ex- | 
05 of advowſons * . ey pres 5 the heir at law being i 
difinherited ie 


- 


erited 


PBortmmatn, 


kbaberite>-where: the gift is good at the time. 2 Bod Ch; Rep. 
492- 1789. Attorney-General v. Univ. Coll. Oxon. 

35. Refidue of perſonal eſtate given vy teſtatrix to truſtees 
to cauſe to be erected abd built a dwelling-h@uſe to be appro- 


d to the ufe of A ws overs " and: her truſtees were + 


. 3 
N rr 3 Sobel 33? 8 
36. . Mm dota out in nd to Lappen the 


preachers of 'two-chapels, is à charitable uſe within the fat. of 
mortmain. Grieves v. * 119%: 4 Bro. Ch. Reps 67. "x LL ea | 


$48; 8. 0. 


37. Money to be inveſted a an eligible purihaſe can be had, 


Wa deviſe of land, and void. Mid. 


38. Gift of part of the fund to A. and B. who where ahem the 4 


preachers, with directions for their continuing to preach,” is part of 
the jg plan, and therefore void. Bid. 

9. Bequeſt of real and perſonal eſtate to a truſtee to take 2 
15 for a ſchool to educate children and grandchildren of par- 
ticular perſons, and other children, good as to the particular ob- 
jets, but bad as a general charity. 4 Bro. Ch. Rep. 394. 1793. 
Blandford v. Fackerell, 2 Veſ. jun. 238. 8. C. 

40. A. before the ſtat. of mortmain, gave real and 


3 to a uſe, which would be within the ſtat., and to other 
B., after the ſtat., gave 


uſes, which would not be affected by it. 
perſonal eſtate to the uſes of A. s will; the eſtate of A. being 
ſufficient for the firſt uſe, the whole of the ſecond gift ſhall go to 
the valid uſe. 4 Bro. Ch. Rep. 412" 1793. General 


v. Hartley. t = 


41. Gift of perfonalty to eſtabliſh ſchool, good wakes: 
nortmain. 4 Bro. Ch. Rep. 526. 751. a - 


ing the Hat. 9 
General v. Williams, © 
42. Bequeſt to the ſociety for increaſing! living 
in Eng and Wales for the perpetual purpaſe of inereaſing 
their livings. The Governors of Queen Anne's BD 
anſwer that deſcription ;' and as all their funds ate laid out in 
land, the bequeſt: is void by the Fat. of mortmiin; 3 7956 FIN 
734. 1798. Middleton v. Clitherow. 

43. Mortgage of turnpike. tolls is within the ſtat. 9 Geo, 2. 
c. 3 1 430. 1798. Kapp v. Williams, in nati rt. 

Legacy to the truſtees of a chapel for Proteftant diſſenters, 

to be applied by them towards the difcharge of the mortgage on 
the ſaid chapel; is void under the mortmain aff, The mortgage 
having been paid off by other funds in the teſtator's lifetime, the 
court would not ſay, the lege might not have been applied in 


Fpairing or e the en 1925 was of CO it could 2 


alone 


201 


492 


firſt inftance 
It is only 2 


I * 


CY -  Wortmaln, 

be applied to any other charitable purpoſe. 4 Vf. jun. 418. 
1799. Corbyn v. rench. 326 64 As 
- 45+ Bequeſt of money to enable truſtees for a charity to com- 


* plete a contract ſor the purchaſe of land, is void by the ſtat. of 


mortmain. Per Sir Rd. Arden, Maſter of the Rolls. Did. 431. 

46. Specific diſpoſition by will in truſt to ſell, and in the firſt 
place to pay debts, legacies, and funeral charges, and charges of 
the probate; and execution of. the truſt ; and in the next place 
that the reſidue of the money be appropriated to the improvement 
of the city of 'Bath, is void by the, fai. of mortmain. 4 Veſ. jun, 
542. 1799 Howſe v. . 
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) Motion in Court. What may be · done upon 


Motion, &c. 


1. NOTIONS are of acivil or criminal nature. Of the latter kind | 


is a motion for an attachment, which may be moved for on 
account of contemptuous words ſpoken of the court (a) or its pro- 
ceſs (#); for a reſcue(#), or diſobedience to a ſubptæeua, or other 
proceſs (n); againſt a ſheriff for not returning the writ, or bringing 


in the body (a); againſt an attorney for not performing his under- 


taking or otherwiſe miſbehaving himſelf (u); again other per- 
ſons for non-payment'of coſts on the Mafter's allocatur (a); for 
the*non-payment of money generally (x), or not performing an 


award, c. (n).—· Motions of a civil nature are made on behalf of 


the plaintiff or of the defendant. On behalf of the plaintiff they 
are either 1ſt, for ſomething to be done in the common and or- 
dinary courſe of the ſuit as to increaſe ĩſſues (a); for a concilium (a: 
or judgment on demurrer, ſpecial verdict, or writ of error (a); 
for leave to enter up judgment on an old warrant of attorney (a), 
or nunc pro tunc (n); to enter up judgment and take out execution 
after an award, where a verdict has been taken for the plaintiff's 
fecurity lu), or after a verdict. for the plaintiff againſt one of ſe - 
veral underwriters where the reſt have agreed to be bound by 
it (a), or to take out execution pending a writ of error (a), to 


amend” the pleadings or other proceedings in the courſe of a 


fait (n), or to ſet aſid e a judgment of nonpror, or of nonſuit (n), or 
2 verdict or inquiſition (). Or, 2dly, They ate for ſomething to 
be done out of the common and ordinary courſe of the ſuit, as 
for the defendant to abide by his plea (a 7), to refer it to the 
NMaſter to aſſeſs the damages without a writ of inquiry (); for the 
execution of a writ of inquiry before” a judge (u), or to ere 
a hon. | 1 * 0 | 8 * 7. go 


# 
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* 
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good jury upon the execution of ſuch a writ (a); | 


Motion. 


a trial at 
or in an adjoining county (3) ; for a view in tre 


jotertogatories (c); or for leave to inſpect and take copies of 
boaks, court rolls, r. or to have them produced at the trial. 
On behalf of the defendaat.— Before declaration, they are to quaſh 
the writ (n), juſtify bail (a), reverſe an outlawry (v), or, after 
ſeveral rules for time to declare, that the plaintiff declare pe- 


remptorily (a). After declaration, they are to ſet aſide an inter- 


locutory judgment for irregularity, as being ſigned contrary to 


good faith, or upon an afſidavit of merits (a), to ſet aſide of ſtay 


eedings in actions upon bail bonds, or in other actions if ir- 
regular or unfounded (7), and if the defendant is a priſonet to 
diſcharge: him out of cuſtody upon common bail (a); or if the 
proceedings are irregular to ſtay them upon terms (n), to com- 
pound penal actions (e), change the venue (a), conſolidate ac- 
tions (u), or ſtike out ſuperfluous counts (»), for time to plead or 
reply, &c. under ſpecial circumſtances (a); to plead ſeveral mat- 


money into court (2), to withdraw the general iſſue 


ters, or pay c | 

and pleat it de novo, with a notice of ſet-off; or upon paying 
money. into court, to add or withdraw ſpecial pleas, all theſe are 
zenerally (a) but ſometimes (n); to pay the iſſue money into court 


in a gui fam action (); to put off a trial if the defendant is not 


ready (u), or. if the plaiatiff will not proceed to trial (0), or in- 


* quiry (a), or for judgment as in caſe of 1a: nonſuit (n); in arreſt of 


judgment (a); or for a ſuggeſtion after verdict to entitle the de- 
ſendant to coſts (u); to ſet aſide an execution and diſcharge the 
defendant ox reſtore to him the money levied, or retain it in the 
ſheriff's: hands (u). 1 Tidd'r Pract. K. B. 401. 

2. There are ſome motions peculiar to the action of egjefment; 


ſuch as for judgment againſt the caſual ejector generally (5), but 


where there is any thing peculiar in the ſervice of the declaration, 
it ſhould be mentioned to the court, and where the affidavit of 
ſervice 1s deſective, they will give leave to file a ſupplemenral one; 
— that ſervice or the tenant's ſon, daughter, c. may be deemed 


good ſervice (n) ſor the landlord to be admitted defendant inſtead 
of the tenant (5), or for leave to take out execution in ſuch caſe 


©. 


againſt the caſual ejector, after the landlord has failed in his de- 


fence. _1Tidd's Prac. X. By 410. 


3. There are alfo other motions not neceſſarily connected with 
any action, as to ſet aſide an, annuity, and deliver up the ſecuriti 
to be cancelled, Sc. (n). Dit. 


* N 0 


4. By che annuity act, 17 G. 3. c. 326. 240 che court'in which | 


avy action is brought for payment of the annuity or judgment 
entered, have in certain: caſes an eh juriſdiction given them by 
motion, to ſtay proceedings on the judgment or action, and to 


order the ſecurity to he cancelled, and the judgment, if any has | 


been entered up, to be vacated. ' And in other caſes, not ſpecially 
eee for by the above clauſe, when a warrant of attorney has 
been given to confeſs a judgment, or judgment has been entered 

0 . 4 55 . 7 > % 1 * *R 11)" 1.2L „ 310 up, 


ſs (5); in | 
other caſes (n), or ſpecial jury(s); to have witneſſes examined on 


283 


= 
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up, n the payment of un anmity the court in virtue of 


their general juriſdiction, will enter into a 


72 * attorney or judgment upon motion; and, 


the act have not been complied with, will vacate. the wart 
attorney, or ſet alide the judgment. Ex. parte Chefter, 4 


5895. Haynes v. Hare, 1 H. Bl, 659. 


8. 


E 


N the warrant 
proviſions of 
'of 


The court will not upon motion make an order, which vil 
25 8 merits. of the cauſe. 1 Bro. Ch. Ræp. 306. Pike v. 


6. The variety of ſhapes i in which motions, are made in the 
court of Chancery to obtain relief, according to the peculiar cir. 


cumſtanges of each caſe, renders it impo 


of notices in 2 Ha. 


e to ſtate 
fible form in which a notice of motion may be given; the f 
« Prac. 132. in ordinary caſes may de fo 
for deſeriptive of the g eral outlines of a notice of motion as to 


eve 


ire an idea to the young practitioner of the form in which ſuch 
notices are generally. conceived. What?'s Proc, Reg. 289. 


»;Vid. 497. 


could not have 


(©) Time. At what Time a Motion 
for what. 


n may be made, 


\. ATTACHMENT cannot be 3 for on the laſt day of 


| term, except for non-payment of coſts, or againſt the 
ſheriff for not returning a writ. 1 | 
2. Counſel may move on the laſt da 


Burr. 651. 


dietment, but not to quaſh an order. 
The Maſter's report upon inte 


1 Black. Rep. 311. 
made on the laſt day of term. 


2 of noe ry 


of contempt can- 


not be moved for on the laſt day of term without previous leare 
of the court, except in extraordinary caſes, and upon perſonal ſer- | 
vice of the notice, x 
4. A motion to anſwer the matters of an affidayit cannot be 
Jacob's caſe, 4 Burr. 2502. | 


5. Nor any motion which would bperate as a ſtay of 
ings, unleſs it apppear to the court that under the circumitances it 


en made earlier. 


Leader v. Harris, M. 37 G. 3. 
6. The court will not on the laſt day of term hear a, motion for 
a rule i, to ſet aſide an award. Nettleton v. Croſby, 


Nor can counſel be heard on that day to ſhew cauſe againſt ſuch a 
rule, but the ſame muſt be enlarged and made peremptory for the 


* 


next enſuing term. R. M. 36 G. 3. 


A rule ni for a criminal information may be granted at the. 
| of a term againſt a magiſtrate for mal- practices during the 
term, but not for any miſcondutt before 150 dern. L's Wo. 


* 1 8 7 KO 89... 


1 


Ae. 


H. 38 G. 3. 


Wotion. 
Wt mir 1 


r 60 Qualhed on Motion. Une, 


203 tf 
1 court” thay uſe 2 diferetion, either to quaſh 10 toi 
ment on motion for inſufficiency, or put the defendant to 
demur to it ; but after verdict they are bound to arreſt the judg- 
ment, if they ſee'the charge to be inſufficient.” 2 Burr. 1127.. , 
2. But the reaſon of not quaſhing, on motion, but leaving the 
to demur, does not hold where the objectiog is to the 175 

u of the court that has undertaken to proceed. 1 Burr. 

. The court will not quaſh an indictment on motion 0 
r, unleſs on 92 lads of inſufficiency. Rex v. frat, 


715 Hh the 


danſe, of 
v. Vel, * urr, rr, 1468, 


* 1 
3k 


ma 19s to quaſh his own inditment i isnot. 


* 


the defendant has 8 put) to ned Ran 
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Tho x5Yia. 498. 


©) E) What mul. be 560 or will 14 788 in order 1;Vin. 498, 


to — what 1 is moved or. 


be Motion. i 
A 1 preceded by a notice. The affidavit ſhould be 


properly entitled, and contain a full ſtatement of all the circum- 


ſtances neceflary to ſupport the application, and the rather as it is 
arule not to receive any ſupplemental afidavit on R cauſe. 
2 Term Rep. 644. 

2. Motions and affidavits for attachments on civil ſaits are pro- 
cerdings on the civil” fide of the court until the attachments iſſue, 
and are to be entitled with the names of the parties. But as ſoon 
uu the attachments iſſue, the proceedings are on the crown fide, 


and from chat time the king is to be named as the "proſecutor, _ 
v. Sheriff of Middleſex, 


p. 4 | 
Ys Where 1 ien de to an award ks made à rule of court 


Wed v. Webb, Term Re 25 Rex 
Nm R 1 . 


under the ſtatute, there being no action, the affidavits on which to 
apply for an attachmeat for diſo eving the award need not be en- 


titled in any cauſe, but the affidavit in anſwer muſt, Bevan v. 


Bevan, 3 Term Rep. Gol. 


4. The tole'ts ſhew cauſe is drawn up for 4 particular day. in” 
term, previous to which it ſhould be duly ſerved. To bring } 


party jnito*contempt, a copy of the rule muſt be perſonally: ſerve 
and the origin; 
the ſame degree of ſtrictneſs is not required in the l. 
rule, but it is ſufficient, without ſhewing the original, to leave a 
copy of it with any perſon repreſenting the party at his dwelling- 
bouſe or place of abode. The King v. Smithies, 3 Term Rep. 35 . 


5. Before cauſe ſhewn an office copy mult be taken ot the | 
rule and of the aſſidavit upon which it was granted, otherwiſe 


Counſel 


generally accompanied with an adavit, ond 


al at the fame time ſhewed to bim; in other caſes, : 
ice of the 


* 2 
een 
# o - "4 


.. counſel cannot be heard. Previous to ſhewin cauſe, it is uſual 
do deliver over the affidavit againſt the rule to the counſel for the 
rule, who has a right to make any objection appearing on the 
face of it, and if a doubt ariſes, upon the ſtatement- of the facts 


the officer of the court; when an affidavit has been made uſe of, 
but not before, it may be filed, in order that, if it de not true, the 
| party RY TRIER for perjury. Sada We" 


e. ( (6) Notice: In what Die muſt be given, and 
| eget at what me. 


80 ; x. . PVERY notice-of motion muſt he given two e at leaſt 
: before the dr dnjwhich it is moved it be ation int 


de on Thurſday, the notice muſt at leaſt be on Tueſday ; if on 


. onde, the notice muſt be on Friday, Bunday being no day, 
| | Maxwell v. Phillips, June a ad, 181. 
2. Notice of motion, given by one not allowed to act as a fo. 


13 Niro, is not good 55 Nint. 103. Ae Sir Richard Grgſ 


| i "Mg Notice of motion, though ſeldom bel 2 is frequ 
1 | given. in order to fave time and expenoe, the ady 


an opportunity of ſhewing cauſe in eſt in ance, or b 

— ho court to diſallow the coſts of n taken ae 

the notice, and before the motion. 
4. The ſtat. 14 G. 2. c. 17. requires notice of motion for judg- 

ment as incaſe of a nonſuit ; but in the court of K. B. the rule to 

thew cauſe is deemed a ſufficient notice. - Loft, 65. 

3 But it is otherwiſe in the Camo PROT 3 apr 

7 1H Bl. 527. | | 
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1 denden or dene. 


* 


. „ 0 By ebe it may be. 


Chi often year of age may be gale of murder. Yet 
AC 1 ROT RE ; 


_ . contained in the affidavit, it is inſpeRed by the judges, or read by 


2 


Murder or Ponllaughter, 


( Of Officers, and Pleadings. | 
W Whether 2 woman, whoi in a tranſport of paſſion, 


kills a peace-officer,- who is about to take the man ſhe co- 


habits with to priſon, under a warrant which turns out to be ille- 


is guilty of murder or . caſe 
ES De IT 
2. To kill a bailiff in the execution of an attachment iſſued by 


the county clerk in a cauſe in which Ze is plaintiff, is murder, for 


ſuch attachment is legal. Baber's caſe, Mid. 131. 

3. So killing an officer, while he is endeavouring to arreſt a 
man upon a han warrant, is murder. Jhid. 13 3. notis. 

4. Peace-officers, having a /egal warrant to arreſt for a breach 
of the peace, may break open doors, after haying given due notice 
and demanded admittance. Fofter, 136. But they cannot juſtify 


N open outward doors or windows to execute à civil ſuit. 
Fgſter, 319, 3 20. Coup. 3. Therefore, where a man, who had 
artful contrivance of an officer upon civil pro- 
ceſs (that of the warrant having been filled up after it had been 


been arreſted by the 


ſealed), obliged the officer to decamp by ſnapping a piſtol at him 

three times; bur the officer returning to the houſe, accompanied 

by the plaintiff and the attorney, and all three attempting to force 

in, the man within fired a gun through the door and ſhot the at- 

2117 it was ruled manſlaughter only. 10 State Trials, 462. 
311, 312. 

5. If a ſtranger ſeeing a perſon arreſted and reſtrained from his 
liberty, under colour of a-preſs-warrant or civil proceſs, &c, 
thoſe who in truth have no ſuch authority, happen to kill i 
treſpaſſer in reſcuing the perſon oppreſſed, he ſhall be adjudg ed 
guilty of manſlaughter only. Tooley s caſe, Lord Raym. 1296. 


But the 


eee ftrongly a eh, Mr. le For if 6 


* 


6. It is ſuſf cien that the proceſs is not deſeckive in the frame, 
and that it iſſue in the ordinary courſe, though there was error in 
the proceedings before : and if the warrant is produced at the 
trial, the judgment, or decree need not. Per Hardwicke, C. ]. 
Roger's caſe. 1735. 

7. If the proceſs is defeRtive i in the ſrame, if there is a miſtake - 
in the name or addition of the perſon on whom it is to be exe- 
cuted, or if his name, or the name of the officer be inſerted with- 
oat authority, and after iſſuing the proceſs, or the officer exceeds 

his authority and is killed, it is only manſlaughter i in the perſon 
whoſe liberty is invaded. Foſter, 312. 

8, If a gaoler carry bis priſoner, againſt his will, who he 
knows has never had the ſmall-pox, but fears it, to a place where 
he knows a perſon having i 78, and the priſoner catches it, and 
*s,. it is murder. Jide Cartle v. n Stra. 854. 


9. If 


— 


\ 
? 


= - Purder or Wandaughter. | 
; 9. Ifa tes warden of the Fleet) has 2 lawſul 
| whoſe ſervant by (of confining in an unwholeſome room 
Bille bis priſoner, it is not murder in the principal, though he 
ſometimes'aQed as warden, and once ſaw, the deceaſed in the 
|  unwholeſome room. Rex v. Huggins, Stra. 882. 19d. Rayn. 
3 ö 1574. 5 | wt a a ; : 
| — But it is murder in the ſervant. Did. Ne EIN 
11. Perſons having authority to arreſt or impriſon, uſing the 
3 5 proper means for that purpoſe, and being killed in the ſtruggle, 
T1718 is murder in all who take part in ſuch reſiſtance. And this 
| will hold in all (caſes, whether eivil or criminal. Fefer, 270. 
_ So in cafe of breach of the peace, or any miſdemeanor ſhort of 
felony. Did. * i 5 | . 5 


29%.56. (E) How, By Malice aforethought, and what ſhall 


1. A ALICE aferetbought is, when the fact is attended with 
* ſuch circumſtances as are the ordinary ſymptoms of 2 
wicked, depraved, malignant ſpirit ; or an action flowing from $ 
wicked and corrupt motive, a thing done malo animo, mala conſci- 2. I 
entia. Foſter, C. L. 256. r lah? | wholeſ 

2. If A. aud B. have a ſudden quarrel, and blows -paſs, and ber po! 
| there appears a ſufficient time for the parties to have cooled, and this is 
_ afterwards A. kilis B., it is murder. Rex v. Oneby, 2 Stra. 765. 2 Sera. 
23. It is the province of the judge, from the circumſtances of oonditi 
; | the caſe, to determine what is malice, and whether the killer had was pri 
COTE ey 2 ſufficient time to cool. bid. | | dure 
; | 4. If A. fay he will avenge himſelf of B., or that he will have to amo 
hies blood, this is expreſs malice againſt B., and if a killing enſue 7 
it is murder. 2 Stra. 765. 2 Ld. Raym. 1485. a 
5. If 4. and B. play, then wreſtle, then cudgel. A. gives B. 
a ſmart ficoke, B. grows angry, throws away his cudgel, and they 
fight-in earneſt, but are parted ; A. goes away angry, and threa- 
tens to fetch ſomething and ſtick B.; he changes his cloaths, re- 
turns with a ſword concealed and a cudgel in his hand, draws on 
' a diſcourſe of the quarrel, and offers to cudgel if B. will keep off 
his hands; A. drops the cudgel, which B. takes up, and gives 4. 
two blows'on the er A. draws out the concealed ſword, 
ſays, © ſtand off, or Vil ſtab you” thruſts at, but miſſes him; 
: B. goes back; A. ſhortens his ſword, leaps towards B., ſtabs him, 
5 And he dies. It is murder. Moſon's caſe, 1756. Fofter, 132. 
| 6. 8o in the caſe of a fudden;affray, where no felony is com- 
"RE" mitted nor wound given, if a perſon interpoſing to part the com- 
batants, giving notice to them of his friendly intention, ſhould be 
killed by cither of the combatants, it would be murder in the 
perſon ſo killing. Fofter, 270. | | 
7. Whenever it appears that a man killed another, it ſhall be 
intended primd facie that he did it maliciouſly, unleſs he can make 


— ebatens 2 that been 
1H. P. i een e, ee e 22931 4 who's 
"8. fund — — rel upon ſome language 
N ſeites A. by the tony r N enſues q they both falt to che 
ground; and while ſtruggling om the ground B.rreceives A. mortal 
wound from a knife 8 A. held in his hand. This nal 
manſlaughter only. Snow's cafe; Ch. n C. Lat 1 80. 

9. A mother-iti-law, om perceiring à fault committed by ber 
daughter-in-law in ſome work ſhe was doing, throws u 
tool at her and kills her, and then conceals her death, and hides. 
the body. Quere Whether it is * or © man(laughter 7 
„ octane in in C. Law, 406. 19 20 91 


YI - 


F). How. by Intention to do a ef Miſchief only, 1: 508 . gob. 


| 1/ JN} HEREVER 2 dene in cool blood, by way of revenge, 


unlawfully and deliberately beats another in ſuch a man- 

ner that he aſterwards dies thereof, be is guilty of murder, how- 

ever unwilling he might have been to have gone ſo far. 1 1 
. 194. 2 Stra. 7711. 

. If gaoler confine his priſoner pot his will in an un- 
vholeſdare room without allowing him the neceſſaries of a cham- 
ber pot, Ec. whereby he contracts a diſtemper by which he dies, 
this is murder by dureſs in the party doing it. Rex v. Hugg ins, 
2 Stra. 882. If the verdict be, that the principal gaoler knew the 
condition/ of the room, and that within 1 2 of the death he 
was preſent, with his deputy, and “ ſaw the deceaſed under the 
« dureſs of the ſaid aye rnd Sufficient * are not found 
o amount to murder. Mid. 


2 * : if d 


0) How. Without Intention, but in doing an uns 15Vi. 508. 


;"Hawoful 4A, or an Adt not warranted by Law. 


— 


70 render the killing murder in all thoſe who aſſembled. to 


do an unlawful act, it muſt appear that it was committed 
iu proſeention of ſome unlawful purpoſe: thus, ſmugglers aſſemble 
to run wool, officers oppoſe, a ſmuggler fires a gun, and kills. 
another ſmuggler: if it does not appear it was levelled at the offi. 
ders, the other ſmugglers preſent are not guilty, for it does not 
appear" it was in proſecution of the 
bled. Plummer caſe, Bier, 352. * Fx 
2. Three ſoldiers go to rob an orchard, two get up.the tree, the 
third ſtands at the gate 
and ſeizes him, he ſtabs him: thoſe in the tree not guilty ; other- 
viſe had they come with a 
Per Holt, Fofter, 353. 
. er murder. N. F. C. 
it is % · N 
Vor. V. TY U | * 


n all oppoſers. 
a multitude withan horſe uſed.o kicking, 


the-perpole fer Which hey n | 


with a drawn ſword, the owner's ſon comes 


e . Murder or Manſlaughter. 
4. If a man, duped; and encourageſl by a concourſe of peo 
i throw a 8 a pond adjoining the road, to 8 
theft by ducking him, but without 1 intention to take 
away his life, and the pick- pocket be drowned, it is manſlaughter 
. only. Old Bailey. 1785. 1 Hawk. P. C. 193. f 

g. The defendant came te town' in a chaiſe, and before he got 
' out of it, he fired his piſtol, which by accident killed a woman; 
| and Ling, C. J. of C. B. ruled it to be but manſlaughter. Rex v. 

deten, 1 8a. 481. k | 
SW 56. If A. carry his priſoner B. againſt his will to a houſe where 
de knows the ſmall- pox is, and that B. has not had it, or detains 
him when he deſires to be removed, and B. catch it and die there. 
by, it is murder in 4. Coftell v. Bambridge et Corbett, 2 Stra. 85g. 
7. Accidental homicide may be murder, if it happen in the 

proſebution of an illegal act. Hodgson's caſe, Ca. Cr. Law, 7. 


1a. 509. (I) How. . By or of one interpoſing, where two | 


are fighting or quarrelling. 


IF a ftranger interpoſe to part combatants in an affray, giving 
I notice to them of that intention, and they aſſault Ras, and 
in the ſtruggle he ſhould chance to kill, this would be ju/fi 

5 homicide ; for it is every man's duty to interpoſe for the preſerva- 
tion of the public peace, and the prevention of miſchieC.  Fofer, 


e (N) How. By Quarrels and Provecations, and what 
8 Thall be faid ub. 
5 1. JJ HERE three Scotch ſoldiers were drinking together in a 


public houſe, and one of them ſtruck ſome ſtrangers, who 
were drinking in another box, with a ſmall rattan for having uſed 


ſeveral opprobrious epithets and reviled the character of the Scotch 


nation, and an altercation enſued ; and one of the ftrangers laid 
hold of the ſoldier who had ſtricken, and threw him againſt a 
ſettle; and when the ſoldier had paid the reckoning, the ſtranger 
#gain ſhoved him from the room into the paſſage, upon which the 
ſoldier exclaimed that “ he did not mind killing an Zngli/bmon 
« more than eating a meſs'of crowdy,” upon which the ſtranger, 
aſſiſted by -another perſon, violently puſtied the ſoldier out of t 

houſe, whereupon. the ſoldier inſtantly turned round, drew his 
ſword, and ftabbed the ſtranger to the heart: this was adjudged 


_ Pidethecaſe manſlaughter. Rex v. Taylor, 5 Burr. 2793. 


ohn Brown, for the murder of J. Maccafter, June 2776. Caſes in C. I. 76. And the caſe of the, 
| : e Geis ©.L. ch 


ing v. Snow, tried before Willes, ]. Sum. 


2. In every. caſe of homicide upon provocation, how great 
| c 


— 


Murder or Banſlatighter. 

fot reaſon to interpoſe, ſuch homicide will be murder. 1 Hawk. 
P. C. 194. . Foſter, 278. 296. | | 

3. Two bailiffs, who killed a priſoner (Mr. Luttre!) in his own 
houſe, by giving kim nine wounds with a ſword, and ſhootin 
bim with à piſtol when he was fallen on the ground, found guilty 
of manſlaughter only, becauſe it appeared that he had given one 
of them a blow with his carfe, He had a ſword which was drawn 
and broken ; but how, did not appear. He had brought the piſ- 
tols into the room, and declared he would not be forced out of his 
lodgings. He threatened the officers. Both the officers were 
lightly wounded. Rex v. Reaſon and Tranter. 1 Stra. 499. 
Foft. 292. Wa | 3 
ä Wn If the captain of a ſhip has a preſs-warratit, directing that nd 
ferſon but a commiſſion-officer is to be entruſted with the execution of ity 
and his name to be inſerted on the back of it; and he accordingly 
points his lieutenant, tube flays in the ſhip, and the captain ſends 


/ his boat with ſome of the crew to preſs, and ſome leagues off they 


board a ſhip, and attempt to preſs, and one of them 1s killed, it is 


manſlaughter, for they did not act according to the warrant 


Broadfoer's caſe, 1743. Taler, 154. 


0) How. By one in a Company, where it is Mar- 
| der in another. f 


— 


t. ON an indie ment for murder, if the jury find a ſpecial ver- 
d 


via. $16. 


ict, it is neceſſary, in order to affect principals in the 


ſecond degree, to (tate. 1ſt, That they were actually preſent; or 


2dly, Some acts done by them at the wy time; which unavoĩd- 
' ably'ſhew that they, were preſent; 3dly, 
f 


ſame party, on the fame purſuit, and under the ſame engage- 
ments and expectation of mutual defence and ſupport with the 
petfon who did the fact. . Rex v. Borthwick and others, 1 Dougl: 
207. 2 b EA 

2. Perſons preſent, aiding and abetting, are principals in the 


— ſecond degree, and are within the riot act and onſted of clergy 


Rex v. Boyce, 4 Burr. 2073. | 
3. Rex v. Hodgson and others, This was a ſpecial verdit upon 
an indictment for mwrder, found at the ſeſſions houſe in the Old 
Bailey, to the following effect. The prifoners, together with ſeve- 
ral others, were hired by one J. S. to aſſiſt him in carryin 
y his houfehold furniture,. in order to ayoid its being diſs 
ined for rent. They accordingly aſſembled for this purpoſe, 
armed with bladgeons and other offenſive weapons. The landlord 
of the houſe, accompanied on his part by another ſet of men, 
came to t the removal of the goods, and a violent affray en- 
p e conſtable was galled in, and he uced his authority, 
could not induce them to difperſe. While they were fighting 


hat they were of the - - 


the ſtreet, one of the company, to the jurors unknown, killed a 


hoy who was ſtanding at his father's door looking on, but totally 
| V3 uuconcerned 


29a © Murder or-Wanlloughter. 


unconcerned in the affray. The queſtion was, Whether this was = 2 
"murder in all the company? This was ſubmitted to the con- 2. 
ſideration of all the judges in the ſhape of @ reſerved caſe. They may f 


© accordingly met, and the two chief juſtices were of opinion, that 
it was murder in all the company, becauſe they were all engaged 
in an unlawful act, by proceeding in the affray after the conſtable 
had interpoſed, and commanded them to keep the peace, eſpecial! 
as the manner in which they originally aſſembled, viz. with of. 
N fenſive weapons and in a riotous manner, was contrary to law, 
A though the purpoſe for which they aſſembled, viz. to carry away 
_ the goods, was juſtifiable.” But the majority of the judges held 
that as the boy was found to be unconcerned in the affray, his 
having been killed by one of the company could not poſſibly affect 
the reſt; for the homicide. did not happen in proſecution of the 
WMegal act, and therefore the perſons, though conſtructively 
preſent, could not be ſaid to be aiding aud abetting the death of jo 
one who was totally unconcerned in the deſign for which the 5 
parties had aſſembled. Caſes in Cr. Law, 7. A, 


4 There are no principals in the ſecond degree in privately 


ficaling from the perſon. © Rex v. Innis, Ibid. 8. + . IN 
5. if two perſons be indicted for murder, the one as a principal . 

in the firlt degree, and the other as being -preſent aiding and becaui 
aſſiſtiog to commit the crime, the jury may find the principal in treſpal 


the firlt degree not guilty, and couvict the principal in the ſecond happe1 


6. Perſons preſent aiding and aſſiſting in booting at another, 
though uſing no fire arms themſelves, are principals, and within 
the penalties of the Black A. The Coalheavers caſe, Ca. C. L. 76. 


re (P) Juſtifiable. In what Caſes, and Pleadings. 


te NO doubt the forcibly attempting the commiſſion of an un- 
* ratural crime- may be reſiſted by the death of the aggreſſor. 
4 Bl. Comm. 181. | | 
2. If a ſtranger laterpoſe to part combatants in an affray, giving 
notice to them of that intention, and they aſſault him, and in the 
ſtruggle he ſhould chance to kill, this would be juftifiable homi- 
cide ; for it is every man's duty to interpoſe for the preſervation * 
of the public peace, and the prevention of miſchief. Fofter, 272. 


By Officers or Perſons having 
Warrants, 3 5 


4 
; 


(Q) Juſlifable. 
I. WW HERE » ſheriff, E. attempting to niake a lawful arreſt is 
1 a crvil action, or to retake one who has been arreſted and 
made his eſcape, is reffed by the party, and unavoidably kills him 
in the affray; it is juſtifiable honucide. Feller, 270. 4 Comm. 180. 


120 56 4 4% 


Murder or Wanſlaughter. 293 
4. And in ſuch cafe the officer is not bound to give back, but 
may ſtand his ground, and attack the party. Ff. 292. 1 Stra: 


825 But no private perſon of his own authority can arreſt a man 
ſor a crvil matter, as he may for felony, Sc. Neither can the 
ſheriff himſelf lawfully kit} thoſe who barely fly from the execution 
of any ciuii proceſs. Fofter, 271. ' Ho | 


bY Breaks eee 


JF an officer of the impreſs ſervice fire in the uſual manner, at 
te ballyards of a boat, in order t bring ber to, and kill a 
man, it is only manſlaughter. I. Mansfield, 2 Cowp. 832. 


þ (W) Inditment. Good or not. / 25Vis. gas; 


I, IN an indictment for murder it is perhaps 2 fatal miſtake not 
to ſhew the day and place of the firoke as well as of the offault, 
becauſe theſe offences are of different kinds, the one being only a 
treſpaſs, and the other a felony, and may well be intended to have 
happened at different times and places, and the giving of the troke 
being the principal offence, ought to be ſet forth with the moſt 
exact certainty. _ | 8 f $224 | 
2. If a mortal wound be given upon which the party dies at 
another day, the death ought to be alleged at the laſt day. 4 Com. 


Dig. 377- | 5 
5 An inditment for murder muſt ſtate that the 3 gave 8 
the deceaſed a mortal wound. Lad's caſe, Caſes in C. Law, 112. 


7 * 7 
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291 


(A) Puniſhment thereof by peine fort et dure, ob gin $29. 
otherwiſe, in what Caſes by the common Law, or 
by Stat. Weftm. 13 E. c. 12. a 


BY ſtat. 12 G. 3. c. 20. it is enacted, That if any perſon, 

' being arraigned on any indictment or appeal for felony or 
—— hall, upon ſuch arraignment, ſtand mute, ſuch perſon ſhall 
convicted of the felony pr piracy charged in the indictment, 
and the court ſhall award judgment and execution againſt ſuch 
perſon/in the ſame manner as if he had been convicted by verdict 


qr confeſſion, and ſuch judgment ſhall have all the conſequences 
ts * 3 in 


. (BY Neceſſary and grantable, in what Caſes and how, 


294 


N 


-. . . himſelf to ſecure 1700. out of his eſtate, real and 


— 


confeſſion, and judgment thereu 


Mute. 


in 4” ee Frohpngues perſon had been convicted by verdi& or 
awarded. ; 
rancis Mercier, on his arraign, 


2. Old Bailey ſeſhon 1778. 


ment for murder, ſtood. mute. The ſheriff was direQed to return 


a jury inflanter to inquire whether it was © through obſtinacy, or 
« the viſitation of God.” The jury found that he ſtood mute 
6e fraudulently, wilfully, and obſtinately, and not by the provi, 


_ « dence of God.” The judge immediately paſſed ſentence, and 


he was executed. Caſes in Crown , 218, 

I do not find it faid in any book (ſays Serj. Hawkins) what 
ſhall be done to a priſoner, who obſtinately ſtanding mute to an 
arraignment, ſhall appear to be charged upon very light ſuſpicion 


but I take it for granted, that he may be ſeverely fined and im- 


priſoned for the contempt. . 4 Pleas of the Cr. 234. 


2 


1 8 
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1. [JFON a motion for a ne exeat regno, it was ſaid by Lord 
FE Chancellor, that this was originally conſined to ſtate affairs, 
and the intent of it was to prevent any perſon from going beyond 
ſea, to tranſact any thing to the prejudice of the king or bis go- 
vernment, but that now it was very properly uſed in civil caſes, 
but that to induce the court to continue it to the hearing the 


© plaintiff mult ſhew that the debt is certain; but in this caſe there 


was nothing more than a demand by a wife againſt her huſband, 
by virtue of a marriage agreement, in which the defendant obliged 
rſonal, to his 
wife, as a proviſion in caſe ſhe ſurvived him; but this is a contin · 
gency which may never happen. Motion denied. 1 flit. 521, 


1738. Amon, | 


2. On motion to prevent a defendant going out of ,the king- 


dom till he had put in his anſwer, the court ordered him to give 


— ſeecurity to abide by the decree which ſhould be made upon the 


- 


hearing, 2 Ath. 66, 1740. Baker v. Dumareſque. : 
3. No inſtance of a ne event being granted where it is not 2 
mere equitable demand, except where a wife ſued in the ſpiritual 


_ court for alimony, and the huſband threatened to leave the king- 


dom, and to aid that court, and out of compaſſion 'to her, it was 
ted. 2 Ark. 210, 174t. Anon. ' [£26245 | 
4. Motion for à ne exeat'regno, againſt the wife of Glaſs, who 


- was executyix of her former huſband. Giaſt was already gone 


out of the kingdom, and it was doubted by the Lord Chancellor 
whether it could be granted, as ſhe was a feme covers, * 
| | gi 


tribut! 
regno 
the w 
and w 
would 
3 Bro 
49. S. 


10. 


and b 


and n. 
again 
and in 
Saund, 


ſentati 


3 Bra. 


| He ereat Regno. 2095 
or ye vo ſecuri ö but the motion was afterwards prented. | 24th. 
q 1746. een v. Glaſs." Ambl. 62. 8. C. A 


gu- 5. A ne exeat regno cannot be granted unleſs the plaintiff ſwears 
urn tively that the defendant is indebted to him in a certain ſum, 
„or q Ath. got. 1747. Mico v. Gualtier. L Op oA 
ute 6. An affidavit to found a writ of ne exeat muſt not onl 
Vie _ fay, that the defendant is indebted in ſuch a ſum, but muſt al 
and mention the fats on which it ariſes and on which it is grounded; 
and in this caſe the bill being againſt an adminiſtrator, the affidavit 
hat ought to ſtate, as to bnowledge or belief, that aſſets had come to his 
an hands ; becauſe the demand ariſes in auter droit, otherwiſe it * 
on; would be holding one to bail who could not be held to bail at 
im: a; and would detain a perſon here whom they had no right to 
a 2 the demand ariſing in auter droit. 2 ef. 490. 1752. 4 
„ 7. The court will not grant a. ne exeat regno where the perſon i 


ies out of the kingdom, and the tranſaction was on the faith of 

having juſtice done where he refided. Ambl. 177. 1753. Ro- 
bertſon'v. Wilkie. l N e 26- 

8. Motion for a ns exeat regno, the caſe appeared to be, that 

the contract was made in Carolina, that a bond was given, and 

was afterwards ſatisfied by a payment in paper money, at the 


W. value which it then legally Bore in that ſtate. The ſtate of Care- - 
lina afterwards paſſed an ordinance, which made paper of that 
cord kind not a legal tender in tranſactions net complete. The parties 
ars, being now here, the plaintiff applied for this, writ, contending 
ond that he had an equity here from the nature of the payment there. 
go- Lord Chancellor refaſcd the writ, as no equity could ariſe here 
ſes, from a tranſaction /egally ſatisfied in the country where it aroſe; 
the and ſaid a writ of ne exeat never could be granted, but upon a 
here char demand. 1 Bro. Ch. Rep. 376. 1784. Anon. 
and; 9. Bill by infants againſt the adminiſtratrix of an inteſtate's 
iged eſtate, (who had riarried again, and her ſecond huſband, for diſ- 
his tributive ſhares.) An application had been made for a ne exeat 
tin- regno againſt the huſband of the adminiſtratrix on the affidavit of 
521, the wife, that he had poſſeſſed the perſonal eſtate of the inteſtate, 
and was going abroad ; but the motion was refuſed as the court 
ing- would not receive the affidavit of the wife againſt the huſband. 
give 3 Bro. Ch. Rep. 11. 1789. Sedgwick v. Watkins, 1 Vef. jun. 
the e. | . 21 
10. A bond had been given by the defendant to Saunderſon, 
ot 2 and by him aſſigned to plaiotiff. Saunderſam was ſince dead, 
tual and nobody had adminiſtered to him. Motion for a ne exeat regno 
ing- againſt the defendant, on an affidavit that he was going abroad, 
was and in order to give the plaintiff time to obtain adminiſtration to 
5 Saunderſon; refuſed, becauſe the ſuit without the original repre- 
who Tentative of Saunderſon muſt be diſmiſſed for want of parties. 
zone 3 Bra. Ch. Rep. 25. 1750 May v. Fenwick. er 
ellor 11. A writ of ne exeat regno muſt be on an equitable denfand. 


ould 3 Bro, Ch. Rep, 218. 1791. 1 7 v. Leonard. 
0 I * 4 


12. Motion 


12. Motion for a ne exeat regno, againſt the defeudant, who 
vas ſued ad adminiſtratrix. The affidavits ſtated threats of ab- 
ſconding, and of embezzling the effects of the teſtator ; which 
might, according to general computation, be worth about 20000. 
« Motion refuſed, as no ſum was poſitively ſworn to, and there was 
no preciſe ſum for which the writ could be marked; alſo, for that 
there was no preciſe ground ſtated for the ſuggeſtion that the de- 
fendant was going abroad. 3 Bro. Ch. Rep. 370. 1791. Shear. 
. man v. Shearman. 47 N | 
Nb OY 13. Bill by two reſiduary legatees againſt a ſurviving executor. 
Motion for a- ne exeat regno againſt Jahn Higgins, the agent of 
the perſon claiming to be repreſentaciye of the decealed exe- 
cutor, on the ground that he had got into his poſſeſſion a bond 
from one Palmer to the deceaſed executor for 300- and odd 
unds, which was the ſecurity for the reſidue; = the affidavit 
Rated, that the deceaſed executor paid one of the plaintiffs regu- 
larly the intereſt, as bis ſhare of the reſidue. No perſonal repre. 
ſentative of the deceaſed executor was before the court, there be- 
ing a conteſt as to the repreſentation in the eccleſiaſtical court, 
The affidavir Rated a declaration, that he was going abroad. The 
05g was refuſed. 3 Bro. Ch. Rep. 476. 1792. Storey v. 
int. | 
| vi Upon a ſuit in the eccleſiaſtical court by wiſe for alimony, 
Quere, whether before the decree the Chancellor will grant a ne 
exeat regno againſt the huſband, 1 J, jun. 94. 1790.  Coglar 
v. Coglar. 3 | EE # 55 
15. An affidavit to ſupport a motion for a writ of ne exeat regm 
mult be poſitive. 5 Yef. jun. 91. 1799. Roddam v. Hetherington, 
16. A general adde of belief that the defendant means to 
quit the kingdom, is ſufficient, without the circumſtances upon 
which that belief is founded. 5 Ve, fun. 96. 1799. Ruſſel v. 
Ashy. þ | 2 5 * | | 
17. Upon an application for a ne exeat regno. no ſubpcena is 
ſerved ; but upon perſonal ſervice of tie writ the party is bound 
to appear and put in his anſwer, and then he may apply to ſu- 
perſede the writ; but not upon affidavit, Did. | | 
18. Riſtings, by deed of giſt in March 1799, gave all his pro- 
to plaintiff Sarah Gardiner, and to the defendant Wm. Ed- 
goards, in truſt for himſelf for life, and after his deceaſe to pay ſe. 
veral ſums to different relations, and alſo 4ool. and 800/, to de- 
- . fendant, By his will executed in May 1799, he appointed the 
x plaintiff and defendant his executors, and died ſoon afterwards, 
The defendant, who was a mariner, poſſeſſed himſelf of property 
onging to the teſtator to the amount of o., as the deponent 
believed, and after the teſtator's death defendant poſſeſſed himſelf 
of other property to the amount of another 1000/. The, affidavit 
then ſuggeſted, that the defendant intended to go abroad; that 
-he had declared his intention of going to America, without exe- 
cuting the truſts-of the deed; having been accuſed of the mur+ 
der of the-teſtator.z but the grand jury had thrown out _ bill y 
11 N 3 pPlainti 


plaintiff ſuggeſted that ſhe was in danger from defendant,, Motion- 


refuſed. 5 Ven. jun. 593. 1800. Harlem v. Kilvington. 


f 


| (C) Directed, executed, an 


1. N motion to diſcharge à writ. of ne: exeat where the 

0 perſon lives out of the kingdom, Lord Hordwicks Cee, . 
cellor, ſaid, it is a reaſon which generally prevails with me not to 
grant ſuch a writ, where one of the parties correſponding or. 
dealing lives out of the kingdom, and the tranſaQtions, were on 
the faith of having juſtice in the place where the parties reſpec- 
tively reſide : and fo it has been held where one lived in England, 
and the other in one of the plantations or ſettlements abroad, 
which are governed by the ſame laws; but in Gibraltar and Mi- 
norca the laws are not the ſame as here; in the former the juriſ- 


- 


/ diftion is not adapted to thedetermining Tty and accounts be- BE 
tween merchants. In Minorca the Spanih method of juſtice pre- 


mils, and therefore the reaſon does not hold where one of the parties 
reſides ia one of thoſe places. But I do not rely on that ſo much, 
as that there was no faith between the parties bere, of having 
juſtice where they refide; for two of them lived at firſt at Gi 
braltar, afterwards one of them removed to Minorca. His Lord- 
ſhip. therefore ordered, that upon the defendant giving ſecurity in 
loool. by recognizance, with two ſureties, conditioned to abide 
and perform ſuch decree and orders as the court ſhould make in 
the cauſe ; the writ of ne excat be diſcharged.. Ambl. 177. 1753. 
Robertſon v. Wilkie. | Wi, 
2. Writ of ne exeat regno obtained by one inhabitant of Antigua 
wink another upon à bond ſtated in the bill to be loſt; diſ- 
reed. on giving ſecurity to abide by the decree. 3 Bro. Ch. 
Rep. 218. 1791. Atkinſon v. Leonard,  _ F 
3. Writ of ne exeat diſcharged on payment into court of the 


| ſum for which it was marked. 1 Ye: jun. 90. 1790. Evans v. 


Evans. , | i 
4. Writ of ne exeat regno obtained by one French emigrant 


againſt another, diſcharged upon the circumſtances appearing ' 


upon the affidavits in ſupport of the bill, and upon the anſwer, 
which may be read: the 9 not being in the nature of 
an application to hold to bail, but to the diſcretion of the court, 
applying a remedy, not in its origin diſtinctly applicable to pri- 
rate tranſactions between ſubje& and ſubjett ; it is very delicate 
to apply it as againſt foreigners; it would be a neceſſary term 
that it ſhould be ſimply a caſe of equity, 4 ef; jun. 577. 1799. 
De Carriere v. De Calonne. ' © BEN "> i 
5. Writ of ne exeat regno obtained by a refident here, - againſt a 
refident in the Weft Indies, upon a demand riſing there, when the 
anſwer came in, was diſcharged. under the circumſtances with 
colts, againſt prochein amy of the infant plaintiff, but upon the ad- 
milſiong in the anſwer the defendant was ordered to give ſecurity 
: | - to 


d diſcharged. How. .. 


de test Rego, | 
8 e6-abille the decree. 5 I jun. 91. 1% © Roddam v. Hethe: 


| 6. When a party is taken, he muſt give a bond to the Maſter 
of the Rolls, in ſuch penalty as is required by the writ: for yield. 
---- -* Ing obedience thereto, or ſatisfy the court by anſwer, affidavit, or 
otherwiſe, that he hath no deſign of leaving the kingdom, or that 
he is not indebted to the plaintiff in any ſum of money whatever, 

before the writ can be dif d. Hind. Prac. Ch. 612. 


. The preſent SIGs is for the defendant to give ſecurity to 
abide the decree, before the writ is diſcharged, which ſecurity ig 
tubes by recognizance before the Maſter. Ibid. 8905 
chan wad KEE; 21 tec 0 = ; 
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137% () What Plea mal be faid to be Negative Pregnant, 


A\Retarn to a mandamus (to certify the election of a recorder, 
that the Oe were not duly affembled to proceed 
«to the election of a recorder,“ is bad, becauſe it contains a ne- 
gative pregnant. Per Buller J. The writ ſays, that the corpora- 
tion being duly aſſembled proceeded to the election of a recorder, 
and the return js that they were not duly aſſembled to proceed to 
the election of a recorder. This means that they were duly aſſembled 
for ſome purpoſe, but not for the purpoſe of electing a recorder; 
but that mode of pleading cannot be ſupported. Rex v. The 
Mayer, &e. of York, 5 Tem Rqp. 79. 
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Nee unques actouple. 
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A Replication. to 3 plea of © ne ungues accouple” in dower, 
+2 , alleging a marriage in Scotland, may conclude to the coun- 
try; and in ſuch replication it is not neceſſary to ſtate that the 


marriage was had at 4 e in England, by way of venue. 
| Parton v. Iderton, 2 H. . 145+ 5 74 4 n 
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© Night-walker, | 


4 


. Y 14 G. 3-4. ga. { 14. watchmen une L 
B prehend all night-walkers, malefactors, rogues, olds, 
and other looſe and diſorderly perſons diſturbing the public peace, 


or whom they ſhall have cauſe to ſuſpect of 7 evil deſigns, and 


all perſons lying or loitering in any lquare, court, lane, 
mews, yard, alley, paſſage, or place. 
2. If a conſtable take up a perſon in the 55 as 2 night- 


walker or diſorderly perſon, without any juſt ground of ſuſpicion, 


any perſon comes to reſcue the party ſo detained, and kills 
conſtable, or any that aſſiſts him, it has been held only man- 
laughter, be the conſtable in his juriſdiction or not. Quren v. 


Tooley, 2 Ld. Raym. 1297. 


3. To make an arreſt of a night-walker juſtifiable there ought 
to 


probable cauſe of ſuſpicion. Bid. 
4- A conſtable is guilty of a miſdeanour, if he ſuffer a ſtreet- 
walker, delivered to his cuſtody by one of the nightly Weber * 
„ .Rex * Wen 2 _— vs a | 


1 


N 


— ” —_ 


Wu diett 


I, * the declaration be delivered or filed, with notice to 1 * 
within the i four days of term, the defendant has all the 
morning of the #7 day to plead ; and judgment cannot be figned 
for want of plea, till ning of the office of the afternoon 
of that day. Shepherd v. ackreth, E. 35 G. 3. K. . b 
2. But in any other part of the term, if the defendant do not 
plead within the four da — the plaintiff may ſign judgment on 
the morning of the fifth day, 1 Term Rep. 16. 4 Term Rep. 
195, C. 5 Term Rep. 35. 

3+ Judgment may be ſigned for want of a plea, if the defend- 
ant do not rejoin. Petrie v. Fitzroy. 

4. Judgment by ni dicit may likewjſe be ſigned, if the deſend- 
ant pleads u plea not adapted to the nature of the action, 2 
debet in ofſumpſit, Fc. Barnes, 257 

5- So if the defendant aſter craving 
forth the whole of it, the plaintiff may judgment as for want 


Horne, 4 Ti 
1 dun v. A 4 erm Rep. 370. | 4 


of a deed, 4 netfee ; 


. 


1 


. s. 


— —U— 


| - Nil ditit 

6. But the plea of not guilty, in an action of debt on 2 
ſtatute, is not ſuch a nullity as will warrant the plaintiff in 6g. 
ing judgment. 1 Term Rep. 462. 

7. In general, when the defendant pleads an improper plea, 
the ſafeſt courſe is, not to fign judgment, but to demur, or moye 
the court to ſet it ade. 

8. A demurrer, as in abatement-to-2 replication to a plea in 
bar, held not to be a diſcontinuance, though the plaintiff might 
—_ See . 2 e v 21023. 
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ET habut in Tenementis, 


CON a 


A. Las If 
— „ 


1. _ debt for rent, on an ee of leaſe, if the defendant 

plead nil debet, he cannot give in evidence that the plaintiff 

had nothing in the tenements, becauſe if he had pleaded that ſpeci- 
ally, the plamtiff might have replied the indenture, and eſtopped 

him. 1 Salk. 278. 2 Ld. Roym. 1154. 8. C. | 

2. A tenant who has agreed in writing to hold premiſes at a 

certain ront may-allege, that the party with whom he made the 
agreement never had any intereſt in the premiſes, if fuch pa 


- was never in poſſeſſion. Otherwiſe he cannot. Chettle v. P 
x wa Raym. 746. 


If both lefſee and leſſor ſign a leaſe, the former is 28 


| plea nil habuit in tenementis to an action of debt for rent by the 


Wilkins v. Wingate, 6 Term Rep. 62. 
4. In an action of covenant for rent on an indenture brought 


2 by the aſſignees of the leflor, (a bankrupt) the lefſee cannot plead 


the leſſor nil habuit in tenementic. Parker v. Manning, 7 Term 


Rap. 53). 


5. Nil babuit in — is a bad plea to aſumpſit for the uſe 


2 occupation of lands; and in debt for rent on deed poll, it 


mult be, -plaintiff had nothing at the ir of the action or at any 


7 other time. Lewes v. Wilks, 1 Will. 31 


6. It was moved to plead double, nil 2 and mil habuit in ten- 
mentis. Refuſed. Per cur. The latter may be given in evidence 
upon the former. Barnes, 333. Sed vide Salk. 277. Supr. pl. 1. 

7. Nil habuit in tenementis, or any thing tantamount cannot 

in an action of covenant. Palme v. Elinn 2 Stra. 817. 


8. The defendant may plead nil habuit in tenementis to an action 


of covenant brought by the committee of a lunatic on a leaſe made 
by him as committee in his own name; po atmo dt 
e n e e a6M 2 . 1% | 
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 Nalle profequi. 


See Judgment (O). © Nenfuit (F. 2) 


pe. 


0 — 


= i te 


4 a N 2) For what. - — 
out of K. B. returnable at a day cer- 
25 if grey —— ant appear by his and file bail 


of the term wherein the proceſs is returnable, and the plaintiff do 

not declare before the end of the term next following, a non pros(a) («) It is 
may be ſigned, without entering any rule to pry. es or calling called a | 
for a declaration. R. M. 10 Geo. 2. Reg. 2. (b). —— 


from the words non priſequitur, &c. formerly uſed in entering it up, And this ſeems to be the — 
zppellotion of the judgment in aQion by 6 ; but in actions by original, where the language of the 


785 non proſequitur breve wel st TAN, it is more commonly . e (UI 2 
K. B. 375. 
* A kde corpus, the plaintiff muſt declare, if at all, 

tefore the end of the ſecond term after putting in bail, including 
the term in which it was put in. 1 Stra. 631. Barnes, 90. But 
vide Cro. Jac, 620. And alſo 6 Term Rep. 752. If he do not 
declare within that time, the defendant's attorney is not bound 
to accept a declaration. R. M. 16 Car. 2, (e) Coup. 1 17. 

Term Rep. 312. 

3. U a recordari facias loquelam, however, by which both N 
parties have a day in court, if the plaintiff do not appear; the de- 
17 may fign 2 judgment of nan prog. Davies v. James, 

1 Term Rep. 371. 

4. IT the plaintiff do not reply, /ur- or ſur-rebut within 
the time limited by the rule, or order 2 time, the de- 
ſendant may fign a judgment of non pros. Tidd, X. B. 625. 

5. If the pleintif, being ruled to enter the iſſue, do not enter 
it within the time allowed by the rule, a non proc may be A. : 
R. MH. 4 Ann. (e). s 

6. But a judgment of non pros cannot be regularly figned hiv 
the iſſue is entered, though it be not entered within the time 
allowed by the rule. Minus e 1 Term Rep. _ Burſes 


W Wal, n e 8 . 


7. If 
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we 


| 3 Nonſuit.: | 

7. If on a writ of error the record be not certified in due time, 
the defendant in error may ſign a non pros for not certifying, but 
no coſts are allowed thereon. 2 Term Rep..17. | 

8. If plaintiff in error neglect to allege diminution within the 


- time allowed by the rule, the clerk of the errors, on being applied 
to, will fign a non proc. 2 Tidd, K. B. 1138. 


9. So, if he neglect to. aſſign errors within the time limited by 


te rule or order, the defendant in error may ſign a an pros. Bid. 


1140. ? 
10. The ſtat. 13 Car. 2. ff 2. c. 2. enabling a defendant to ſign 


judgment of non pros for want of a declaration in due time, ex- 


tends to all caſes. Oldbam v. Burrel, 5 Term Rep. 26. 
11. By ſtat. 14 Geo. 2. c. 17. (made to remedy the delay and 


expence attending the trial by proviſo) if plaintiff neglect to 


bring iſſue to trial according to the courſe of the court, the court, 
on motion on notice, ſhall give judgment as in caſe of a nunſuit, un- 


- leſs they allow further time, and defendant to have coſts as in a 
- nonſuit. | 


132. Allegation of facts immaterial but relative to the title of 
the party, h not neceſſary, yet, when intraduced muſt be 
2 otherwiſe the plaintiff will be nonſuited. Briſtow v. 

right, 2 Dougl. 665. that rule holds only in records and 


(C) Who may be nonſuited - 
I. A Plaintiff cannot be nonſuited without his conſent, aſter he 


has appeared. 2 Term Rep. 275, Wathins v. Towers, 
2. A nonſuit can only be at the inſtance of the defendant, and 


therefore where the cauſe at nf priur was called on, and jury 


ſworn, but no counſel, attornies, parties, or witneſſes appeared on 
either ſide, the judge held, that the only way was to ail arge the 
jury z for nobody has a right to demand the plaintiff but the de- 
fendant, and the defendant not demanding him, the judge could 


not order hin to be called. 1 ra. 267. See alſo 2 Stra. 1117. 


3 · It ſeems that undertaking by a rule of court to give material 
evidence in the county of A. in order to fix the venue there, does 
Fon a conſent to be nonſuited if the party fall. 2 Ten 
228 1. N * 8 Heut 0 . 
. Where there are two or more defendants, and one ſuffers 


judgment to go by default, and the others go on to trial, the plain- 


tiff dannot be nonſuited as to cheſe, though he cannot prove his 


eaſe, but the defendant mult have a verdict. . A 


1 hy vi ONES nk wa 
' 6. La terkouſs again /rverel/iF any fadfer fudgaicnt by d;feil 
the plainti® need only gi — wa! a bes is 


matter for the jury, whether che treſpaſs proved be the ſame at 
that confeſſed, but the \plaintiff cannot be uẽjF Harris v, 
Butterley, 2 Cowp. 483. 8 25 „ ; 

+ . | 


- 
» 


+ 


judgment and execution ſhould not be {ct aſide for irreg 


* 


0) At what Time (a Man) may be nonſuited. - 25Vin. 564. 


[7 has been doubted, whether the plaintiff can be nonſuited, af- 
ter bringing money into court; but there ſeems to be little 
reaſon for ſuch a doubt. When money is t into court, un- 
leſs the plaintiff will of it with coſts, in diſcharge of the 
ſuit, it is conſidered as paid before action is brought, and truck 


out of the declaration, and the action proceeds for the refidue of 


the demand, in like manner as if it had been originally commenced 
for that only. 3 Term Rep. 657. And accordingly the practice 
of nonſuiting the plaintiff, after money paid into court, appears 
to be ſupported by many authorities. 2 Stra. 1027. 4 Term 
Rep. * Term Rep. 372. 2 H. Bl. 374. and Tidd, K. P. 544. 
(a. PR 17 by TR | W343) | * ; 


- 


Nature and Effect thereof. 


IF there are ſeveral defendants, and all found guilty, plaintiff 
may enter nolle proſequi againſt any one; therefore, if in 
trover againſt a defendant executor, and other defendants not exe- 


cutors, there is a verdict againſt theſe, and the executor is found 


not guilty, judgment hall not be arreſted, for plaintiff may enter 
nolle proſequi as to him. Dale v. Eyre, 1 Will. 306. _ 
2. The court will not allow a defendant to ſtrike out the entry 
of a judgment of nolle proſegui entered by the plaintiff as to one of 
the counts of his declaration after it has been demurred to. Mil- 
liken v. Fox, 1 Boſe & Pull. 157. . : 
3. Where two defendants, in aſſumgſit, ſevered in 8 and 
the one pleaded a bankruptcy, which, on iſſue joined, was found 
for him, it was held, that the plaintiff might enter a nolle proſequi 


as to him, and till proceed to final. judgment and execution 


2painſt the other. Noke v. Ingham, 1 Will. 89. 
4 Philpot v. Muller, B. R. T. 23 G. 3. was an action of treſ- 
pa 


againſt two, who ſevered in pleading, and one of them ſigned 
judgment of non pros and ſued out execution thereon. The exe- 


cution was a ca. /a. in treſpaſs on the caſe, inſtead of treſpaſs. The 
judgment was of #.23 G. 3. Ou a rule to ſhew cauſe why | the 
ty 


J. ſaid there was a great difference between a nolle proſequs 


(as in Noke v. Ingham, 1 Wilf. 89.) and judgment of non proc, for 


that by the latter the plaintiff is out of court as to all the defend- 
ants. Fide Dougl. 169. (u. 56.) 

5. A nolle proj 
traxit or releaſe, but an agreement only, not to proceed either 
againſt ſome of the defendants, or as to part of the ſuit, And in 


_—_ 


— 


gui is conſidered not to be of the nature of a - 
28 
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(F. 2) The Difference between a Nonſuit, Retraxit, . 56. 
Nolle proſequi, Non pros, and Departure; and the 


304 


Nonſuit. 


theſe caſes it is held thit a nolle proſequi may be entered againſt ons 


of the defendants before judgment obtained againſt the other, not- 
© withſtanding ſome deciſions to the contrary, Gree v. Rolle, 
T Wilſ.'go. Note v. Ingham, Bid. go. 


6. A nolle proſagui is now held to be no bar to a future action 


: for the ſame cauſe, except in thoſe caſes indeed where from the 


nature of the action judgment and execution againſt one is a ſatiſ- 


faction of all the damages ſuſtained by the plaintiff. 3 Term 


7 It ſeems clear that where any action founded upon a tort, 


ſuch as aſſault and battery, falſe impriſonment, trover, and the 
like, is brought againſt ſeveral defendants, though they all join in 
the ſame plea. and be found jointly guilty, yet the plaintiff may, 
after a verdict, enter a nalle proſequi.as to ſome of them, and take 


Bis > 9D againſt the reſt. 1 Ld. Raym. Crux v. Lowther, 
1: | 


1;Vin. 572. 


J 316. Dale v. Eyre. 


(H) In what Caſes. the Nonſuit of the Plaintif 


againſt one ſhall be for others. In what Actions. 


1. IN. joint action it is ſaid the plaintiff cannot be non profed by 

one or more of the defendants without the others. Powell 
v. White, 1 Dougl. 169, And this is univerſally true in actions 
by original, where the plaintiff cannot proceed againſ the defen- 
dants ſeverally upon a joint writ. But upon proceſs in zreſpa/7, 


if the plaintiff declare, ſerve a notice of declaration, or even take 


ſumed, till he does ſo. 1 


out a rule: for further time to declare, againſt one or more of 
ſeveral defendants, and do not proceed againſt the others, the 
Fg may fign a judgment of non pros. Roe v. Cock, 2 Term 
257. | | 

2. Where there is a judgment by default againſt one defend- 
ant in a joint action the other cannot nonſuit the plaintiff at the 
trial, on iſſue joined by him, nor if the plaintiff negleQ to proceed 
to trial, can he obtain judgment as in caſe of a nonſuit under 
14 G. 2. c. 1. 1 i. Weller v. Goyton and Walker, 1 Burr. 358. 
Coup. 485. 8. P. ; 3 . 

3. In treſpaſs againſt ſeveral, if the plaintiff is nonſuited before 
declaration, there ſhall be only one nonſuit as againſt all the de- 
fendants ; for though he may declare ſeverally, it ſhall not be pre- 
» 74+ 4 Burr. 2418, | 

4. If one of two defendants ſuffer judgment by default, and the 
other go to trial, the plaintiff cannot be nonſuited as to him ; but 
ſuch defendant muſt have a verdict if the plaintiff fail to make 


out his caſe. Hannay v. Smith and Williams, 3 Term Rep. 662. 


to appe 
plaintit 
the pla 


Nonſuit, 


__ - Peremptory. 


1 IF after nonſuit on the merits, and motion for a new trial de- 


nied, plaintiff bring a new action in another court, it will 
ſtay proceedings till coſts of the nonſuit paid, for this is vexatious. 
Melchart v. Halſey, 3 Wilſ. 149. aA 
2. After a nonſuit in treſpaſs the court will ſtay proceedings 
in a ſecond action between the ſame parties for the ſame cauſe, 
until the coſts of the nonſuit are paid: notwithit»nding the plain- 
tif be a priſoner at the time of bringing the ſecond action, and 
ſuc in forma pauperis,s Weſton v. Withers, 2 Term Rep. 511. 


(P) Of Judgment. Coſts. In what Caſes, | 
t. FXECUT ORS are not liable to coſts upon a nonſuit or ver- 


dict, when they neceſſarily ſue in their repreſentative cha- 
raQter, and cannot bring the action in their own right; as upon 
a contra entered into with the teſtator. 2 Ld. Raym. 1214. 
1 Stra. 682. 8. C. 1 H. Bl. 5:8. * : 

2. But an executor or adminiſtrator is liable to coſts upon a 
judgment of non pros. Hawes v. Saunders, 3 Burr. 1586. Higgs 
v. Warry, 6 Term Rep. 654. s * I 

3. Where an executor merely ſues en auter droit, he is not liable 
to —_ upon judgment, as in caſe of a nonſuit. Booth v. Holt, 
2 H. Bl. 277. | LS 

4. Where a defendant removes proceedings by a recordari facias 
hbquelam from a county court into one of the ſuperior courts, and 
figns jugment of non pros in default of the plaintiff's appearing, 
he is entitled to coſts. Where by the writ each party has a day 
to appear in court, and the defendant may be damnified by the 
plaintiff's not appearing, he may appear and demand him; and if 
the plaintiff do not appear, the defendant is entitled to fign judg- 
ment of non pros, and to have his coſts. Davies v. James, 1 Term 

372. e | 
_ Flaintif ought to pay the coſts of one nonſuit only, where a 


| latitat was awarded againſt four defendants, though they appeared 


ſeverally by different attornies, where the nonſuit was for not de- 
claring within two terms. 1 Comyns Rep. 74. 4 Burr, 2418. 

6. Adminiſtrator nonſuited in an action for tithes accrued in in- 
teſtate's life, or in trover, when the converſion was in inteſtate's 
life, pays no coſts; but if in his own time he does.” Barnes, 127; 
129. 132. 58 

4 it the court orders a nonſuiĩt, the plaintiff pays the deſend- 
ant his coſts. Cameron v. Reynolds, Cowp. 407. | 

8. Action againſt rue: judgment againſt one by default; rule 
for judgment for the other as in caſe of a nonſuit purſuant to 


— 
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(I) When it ſhall be a Bar of other Actions and 15Vin. 575. 


15 Vin. 582. 


: _\Nonſuit. + 
14 Ged. 2. e. 1). f 1. Yet this defendant-cannot have his coſt 
taxed as in caſe of a nonſuit ; becauſe the.caſe 4 a. nonſuit does not 


here exit, for if the plaintiff be nonſuited, he muſt be out of 
court, as againſt both defendants ; whereas he has obtained judg. 


ment againſt one of them. Weller v. Geyton and Walker, 1 Burr. 


8. ; ' oy 220% 85 
Wet a gui tam informer, on the ftat. 21 Hen. g. c. 13. for non. 


reſdence is nonſuited, the defendant is entitled to coſts. Wilkin/on 
qui tam v. Allot, 1 Cowp. 366. 


10. If plaintiff enter into a canſolidation rule in actions on a 


pelicy of inſurance where defendant has paid money into court, 
and become nonſuit in one, he is not entitled to the coſts up to the 


time of paying money into court in the other aQtions that were 


not tried. Burſlall v. Horner, 5 Term Rep. 372 

11. The ſtatute 18 Eliz. c. 5. /. 3. which gives coſts to the de- 
fendant in a popular action if the plaintiff be nonſuit, extends to 
ſubſequent as well as prior ſtatutes. Wilſliamt gui tam Drewe, 
Willes Rep. and The Mayor, &c. of Plymouth v. arring, Ibid. 441. 

12. An avowant for a rent charge is not entitled to double coſts 
under ſtat. 11 Geo. 2. c. 19. / 22. when the plaintiff is nonſuited. 
Lindon v. Collins, Willes' Rep. 429. | | 

13. If an executor declare on a trover and converſion in the 


teſtator's lifetime, and alſo on a trover and converſion after his 


death, the evidence offered being only applicable to the firſt count, 
and he be nonſuited, he is not liable to pay coſts. Cockerell v. 
Kynaſton, 4 Term Rep. 277. 425 ENG 

14. If an executor ſue as ſuch for money received by the de- 
fendant fince the teſtator's death to the plaintiff's uſe, and fail, 
he is liable to coſts. Goldthwayte v. Petre, 5 Term Rep. 234. 

15. Where an executor was ſued on a policy of inſurance ef- 
fected by his teſtator for himſclf and two others then living, and 


was nonſuited, the court of C. P. held, the executor ſhould not 


pay cofts, though the action might have been brought by the two 
ſurviving parties alone. Wilton v. Hamilton, 1 Bg. & Pull. 445. 


«4 , 
. — 


0 W men EIT 
. * 


* 


(A) Pleadable, in what Caſes or Actions. 
0 @ /cire faciat againſt 2 tefre-tenant ; upon a judgment in 
T debt, or other perſonal action, the defendant cannot plead 
non-tenure generally, becauſe it is contrary to the ſheriff's return, 


who ſays, he has warned the defendant who is tenant of certain 


lands, Sc.: but the defendant is at liberty to plead a ſpeciaſ un- 


tenure, that is, he may ſay, that, before the judgment or recogui- 


Nonitenure. 


„„ 
lundce T. S. was ſeiſed in ſee and demiſed the lands to him for a 
term yet to come, and traverſe that on the day of ſuing out the 
writ of /cire faciat, ox at any time after he was tenant as of free- 
hold of the lands: or he may ſay, that he is only tenant hy elegit, - 
or ſtatute, and the like 3 and it is ſaid. that the diſt inction between 
1 the plea of general and ſpecial non- tenure is now ſettled aſter - 
nen- bog and great difficulty. Adams v. Savage, 2 Lord Raym. 1253. 
kinjon J 2 Saund. 1 2. (a. 19 en 14 es fo 
on 2a Ä1⸗Äñlũ4m⸗f4ſ — 3 | "TLRs OST 
court, Ag ; 4 54 n < a 
to the FLIP | , | . 
were ti Not Guilty, 01 
ie de- 2 — ‚ . 
1ds to | ; Ye Witgod +5 
rewe, (A). Not Guilty. Pleadable. In what Cafes, 25922: 


— — — 


: coſts . Te an action againſt an ionbesper for the:negligent keeping 


uited, of the goods of his gueſt, the defendant may plead: not 
wilty; though he has matter of excuſe : as, that his inn was full, 
in the &c. 5 Com. Dig. 593. Tit. Pleader, (Q. 2). 


er his 2. Whether not guilty may not be pleaded to an action of debt 
count, Wa a penal ſtatute ? Quere. Coppin v. Carter, 1 Term Rep. 462. 
rell v. 3. Defendant may plead not guilty to an action for deceipt in 
krying a fine in C. B. of land in ancient demeſne, whereby it be- 
ie de- BWcomes frank-fee, though matter of record is mixt with matter of 
d fail, ia. R. Tyr. 10 An. in C. B. 5 Com. Dig. 587. 5 N 
. 4. To not guilty in aſſumpſit the plaintiff demurred. Et per 
ce ef. BWriam, Though it would-be good after a verdict, yet it is ill on 
g, and demurrer, and the plaintiff had judgment. Marſbam v. Gibbs, 
1d not ra. 1022. h *F 

445» 4 2 ITY 


* > — nd 


2775 e Motite. | 1 


(A. 2) Requiſite. In what Caſes in general. 3 


U. NOTICE of ſetting out tythes is not, by common law, ne- 
G7 ceſſary even to ſupport an action on the caſe for not fetching 
ent in ¶ dem away in ume; but a cuſtom to give notice is good, and 
- plead Wilight- ks will ſupport ſuch cuſtom. Butter v. Heathby, . 
eturn, 3 Barr. 1891. 2 5 a 
ertain a. Notice of a refuſal to accept a bill of exchange muſt he given 


1 non- by che indorſee to the perſon from whom he received it. Blaſard 
cogols e Hirf, 5 Burr. 2671» 


— 


2 | 3. A rever- 


305 


term ſhall be ſupported in a court of equity. Bunb. 53. 


1B Notice. 


3. A reverſioner ſtands by and ſees the leſſees of tenant for lite 


| (who apprehend the leſſor had power to make ſuch leaſe,) lay out 


great ſums in improvements, without giving them notice, their 
4. In guare impedit notice of refuſal ought in all caſes to be 
given to the patron. King v. Hereford (Biſhop of,) 1 Com. Rep. 
360. (notes. ) 2 | 

5. If a curate be removed by the rector for any fault, he ſhould 


have notice. 1 Cowp. 437. - 


6. If partners diffolve their partpeſhip, perſons who deal with 
either, without notice of ſuch diſſolution, have a right againſt both, 


Bid. 449. | 


16 Vin. 6. 


7. Where an ejectment has been brought on the demiſe of an 
infant, which is compromiſed, and the tenant in poſſeſſion attorus 
to the defendant, although the infant, on his coming of age, do 
not accept the rent, or do any act to confirm the tenancy, yet as 


the former ejectment was brought at his ſuit, and for his benefit, 
he ſhall not be allowed to conſider the tenant as a treſpaſſor, and 


bring a new ejectment without notice to quit. Doe ex dem, Miller 


v. Noden, 2 Eſp. Rep. 5 30. 


8. If an infant ſues, the plaintiff's attorney muſt give notice of 
his guardian's place of abode. 1 WW. 246. 8 


(A. 3) Requiſite in what Caſes. In Aſſumpſits. 


= WY HERE a third perſon is named in the conſideration of an 


16 Vin. 8. 


afſumpfit, of whom the defendant may inform himſelf, no- 
tice need not be given of performance. Smith v. Goffe, 2 Ld. 


Raym. 1127. 


(A. 4) Requiſite. In what Caſes. In Matters of 
Practice in ſuperior Courts. | 


I, T* court will not diſcharge one committed by a juſtice for 
aiding in running goods, upon bail, without notice to the 
Juſtice, and bringing his habeas corpus.” Rex v. Norton, Bunb. 143. 
2. Although notice has been given of a motion for judgment 
as in caſe of a nonſuit, for not proceeding Ito trial in due time 
after iſſue joined, on which the plaintiff enters into a peremptory 
undertaking to try, yet notice muſt alſo be given of the like 
motion for not proceeding to trial according to the undertaking. 
Gooch v. Pearſon, C. B. 1 H. Bl. 527. 
3. Where iſſue is joined early enough in a term, notice of trial 
muſt be given in the ſame term. Frampton v. Payne, C. B. 1 H. 


. Bl. 65. 


4. Although the plaintiff has undertaken peremptorily to pro- 
ceed to trial at the next aſſizes, yet the defendant is not bound to 
attend and be prepared with witneſſes, counſel, Q. wthout having 


had notice of trial. Lifield v. Weeks, C. B. 1 H. Bl. 222. 
7: | r F 


. 5. When 


Notice, 
5. When the cauſe has been ſuſpended, after iſue joined, for 


above a year, the defendant is entitled to a term's notice of trial. 
Hayley v. Ryley, 1 Dougl. 751. But not if he himſelf has ſtopped 
the plaintiff by an injundtian. Did. 


6. Notice muſt be given of the execution of a writ of ſcire eri 


inquiry. Steed v. Layner, 2 Ld. Raym. 1382. 1 Stra. 235. acc. 
7. Notice of motion muſt be given to quaſh a writ. 1 ii. 30. 
8. By ſtat. 24 G. 2. c. 44. / 1. it is enacted, That no action 


ſhall be brought againſt a juſtice of the peace for any thing done 
in the execution of his office until a month's notice has been given, 
_ which notice ſhall clearly and explicitly contain the cauſe of 


| * A Gmilar notice is required to be given to officers of the ex- 


and cultoms by the 23 G. 3. c. 70. % 30. and 24 G. 3. %. 2. 
6. 47. / 35. Upon theſe ſtatutes it has been holden that the 
month begins the day on which the notice is ſerved. 3 Term 
Rep. 623. And then an exciſe officer is entitled to notice, before 


an action is brought againſt him, for an act not warranted by his 
official capacity, if done bond fide in the ſuppoſed execution of his 


duty, ſuch as the aſſaulting of an innocent perſon whom he ſuſpects 
to be a ſmuggler employed in running goods. Daniel v. Wilſon, 


5 Term Rep. 1. 


10. In caſes where the cauſe of action does not amount to rol. 


(ſtat. 5 G. 2. c. 27. / 4.), or where. it amounts to 107. and up- 


wards, but no afhidavit is made thereof, an Engh/b notice muſt be 
written on the copy of the proceſs ſerved on the defendant of the 
intent and meaning of ſuch ſervice. ; 

11. When the declaration is delivered, a notice to plead ſhould 
be indor/ed on it. But when it is filed, the notice need not be in- 
dorſed, but ſhould be left at the laſt or moſt uſual place of abode 
of the defendant or his attorney. 7 Term Rep. 26. 

12. If the venue be in Londen or Middleſex, and the defendant 
live within forty computed miles from- London, there muſt be in 
general eight days notice of inquiry, excluſive of the days it is 


the aſſizes does not extend to fnotices of inquiry. But where the 
venue is laid in London or Middleſex, and the defendant lives above 
forty computed miles from Londen, there muſt be fourteen days 
notice of inquiry. Vide 1 Tidd's Prac. 490. 

13. Where a term's notice of trial is required, there mult at the 
ſame diſtance of time be the like notice of inquiry. ; 

14. Where it is deemed neceſſary at the trial to produce an 
deeds, papers, Ec. in the poſſeſſion of the oppoſite party, a notice 
ſhould be given to produce them, | 

15. When a priſoner intends to take the benefit of the lords? 
at, he muſt give to every creditor, at whoſe ſuit he is in execution, 
a notice in writing purporting that he intends to petition the court, 
and ſetting forth a true copy of the ſchedule he intends to deliver 


in, which notice muſt be given fourteen days before the petition is 


preſented, 32 G. 2. Cs 28. /. 13. 
R 3 


given, which notice is alſo ſufficient in country cauſes, For the 
14 G. 2. c. 17. J. 4, which requires ten days notice of trial at 


309. 


= wo” Notice. 


| $6VIn. 9. (A. 5) Requiſite to avoid being, or to make a Man a 
* N Tori fegſor. Su 


TH lord of a manor, who is alſo a juſtice of the peace, i 
entitled to a month's notice of an action brought againſt him, 
for taking away a gun in the houſe of a perſon unqualified to kill 
game, by the ſtat. 24 G. 2. c. 44., for it will be preſumed that he 

acted as juſtice. Briggs v. Sir F. Evelyn, 2 H. Bl. 114. 


16 Vin. 13. 
= DL 


— 


() Of what the Law takes notice. 


= T* court will not take judicial notice of the cuſtoms of Ly. 
don. Baſe v. Hickford and Wife, Andr. Rep. 376. 
2. But the court takes notice of ſuch cuſtoms of London as have 
been certified by the Recorder. Blaquiere v. Hawkins, 1 Dougl. 378, 
| 38. But will not take notice of the cuſtom in London that an 
- Action ſhall lie for calling a woman a © whore,” becauſe it has not 
| been certified. Staunton v. Jones, 1 Dougl. 378. (in notis). 
4. But the city courts take notice of the cuſtoms of the city, 
Bid. 381. (notes). | 3 
5. The court is bound to take notice of the commencement, 
rogations, and ſeſſions of parliament. Vide 1 Doug. 97. (n. 41). 
Teen when the proceedings are on a private ſtatute. Bid. 
6. It ſhould ſeem, however, that the court will- not take notice 
of miſrecitals of private ſtatutes in other reſpects, without nu/ tic! 
record is pleaded, Ibu. | | 


— — 
8 — 


» 3 


2 Novel Alignment, 


q 


1. | N'treſpals, where the day is made material by the plea, the 
plaintiff's laying another in his new aſſignment is no depar- 
ture. 2 Ld. Raym. 1015. 8 35 | 
2. If in an action of aſſault the day is material, and the defen- 
dant pleads fon aſſault, the plaintiff muſt new aſſign the day; other- 
wiſe if the detendant prove ſon aſſault any day previous to the 
action, it will do. Randle v. Webb. ; | 
3. But as the common way for the plaintiff to have two or three 
counts in his declaration, fo that the defendant is under a neceſſity 
of pleading the general ifſue to ſome of them (for if he juſtify two, 
he admits two, and conſequently, unleſs he can prove two juſtif- 
- cations, muſt have a verdict againſt him), he may prove another 
F N without being put to make a novel affignment,, Bull 
„. 17. » 
| g 4. If 


Novel Aſſignment, 


4. If A. be in poſſeſſion of part of a houſe, and B. of the other 
part, and an officer enter into 4.'s part under a writ againſt B. 
goods, which are not there, A. may maintain an action againſt the 
officer for breaking and entering his houſe, and need not make any 
new aſſigument to a juſtification under the writ againſt B. Fallon 
v. Anderſon, 1 Peake's N. P. 110. 78 50 

5. Aſſault and impriſonment. Defendant juſtifies under a 
capias ad reſpendendum. Plaintiff replies, the defendant releaſed 
him from the arreſt and afterwards arreſted him, and prays judg- 


ment, becauſe the defendant has acknowledged the treſpaſs ; this 


is naught, and plaintiff ought to have made a new aſſignment. 
Scott v. Dizen, 1 Will. 3. 


" 


6. Where a declaration for falſe impriſonment againſt A. a 


B. contained two counts, to both of which the defendants pleaded 


11 guilty, and juſtified the firſt under meſne proceſs, A. as the 


laintiff in that, action, and B. as the bailiff, and the plaintiff by a 
new aſſignment admitting the arreſt to be lawful, replied that B., 
with the conſent of A., voluntarily releaſed him, and that they af- 
terwards impriſoned him for the time mentioned in the firſt count; 
the plaintiff, having fail-d_ in ing the new aſſignment, by not 
ſhewing the conſent of A., hall not be permitted to prove the 
ſame treſpaſs againſt B. under the other count. Atkinſon v. Mar- 
tiſon, 2 Term Rep. 172. | 
7. Where in treſpaſs a grant of a way, common, c. is plead- 


ed, if the defendant has uſed the way, c. in a different manner 


from what he is entitled to do under the grant, the plaintiff 
muſt new aſſign. Senhouſe v. Chriſtian, 1 Term Rep. 560. 

8. Where in actions for breaking and entering the plaintiff's 
houſe or land, felling his timber, or taking away his 8 the 
defendant pleads a licenſe, which the plaintiff had revoked before 
any of the treſpaſſes were committed z or which was confined: to 


ſome particular thing, and the defendant exceeded it; the plaintiff 


muſt (tate the revocation or exceſs in a new aſſignment. Fide 
I Saund. 300. Green v. Jones, (note G.) | | _s 
9. There are ſome replications which rather partake of the na- 

ture of new aſſignments than are properly and ſtrictly ſo. As 
where a man abuſes an authority or licenſe which the /aw gives 
him, by which he becomes a treſpaſſer ab initio ; if the defendant 
plead ſuch licence or authority, tbe plaintiff muſt reply the abuſe. 
Dye v. Leatherdale, 3 Wilf. 20. Taylor v. Cole, 3 Term Rep. 29%. 
Gundry v. Feltham, I. Term Rep. 338. be tat BEET 


4 a 7 


' 
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Oath. 


— (B) The Force thereof where there is Oath againft 


Oath. 


I. WIRE there is a fingle depoſition only againſt the oath of 
a defendant in his anſwer, and the facts deni-d in the 
anſwer are equally ſtrong -with thoſe that are affirmed by the 
depoſition, there the rule that you can have no decree upon ſuch 
fingle evidence, againſt the defendant, will hold; but where, as 
in the preſent caſe, there are a great many concurring circum- 
ſtances that ſtrengthen and ſupport the depoſition of this witr.eſs, 
it does not come within the aforementioned rule. 2 4k. 19. 
1739. Walton v. Hobbs. | 
2. On evidence pf an agreement being confeſſed by the defend- 
ant, it was decreed to be carried into execution, though the 
agreement was proved by one witneſs only, and poſitively denied 
by the defendant's anſwer. 3 Atl. 40% 1746. Only v. Waller. 
3. Bill by the original leflees of a leaſehold eftate; againſt the 
aſſignee of the leaſe, for a ſpecific performance of an undertaking 
ſtated in the bill, to indemnify the plaintiffs againſt all rents and 
covenants, to be paid or kept on the leſſee's part toward the 
original leſſor, and to execute a bond for ſecuring ſuch indemnity 
the aſſignment had been by fale by auction, the conditions of ſale 
did not ſtipulate the indemnity ſtated in the bill, and it was ſup- 
ported only by the evidence of Hogard the auctioneer, who (ſwore 
ſuch agreement was entered into by the plaintiff and defendant 
before the ſale; the anſwer denied the agreement; the defendant, 


the original aſſignee, had made another aſſignment of the leaſe to 


a third perſon (not a party) before the bill brought. Lord Chan- 
cellor—* Where the defendant in expreſs terms negatives the al- 
legations of the bill, and the evidence is only one perſon affirming 
what has been ſo negatived, there the court will neither make a 
decree, nor ſend it to a trial at law. Where the court does ſend 
it to a trial at law, it orders the anſwer to be read in evidence, 
and ſends it to a court of law only to find the conſequences ; be- 
cauſe the court of equity has ſuch a rule, therefore it refers it to 
a court of law what a court of equity ought to do, as in Lord Mil- 
ton v. Edgwerth, 6 Bro. Par. Caf. 580. ; but the rule is ſubject to 
this modification, that if there are circumſtances ſufficient to turn 
the ſcale it ought to be framed upon the circumſtances. I do not 
incline to ſend it to a trial. I think the plaintiff ought to have his 
decree.” It being however ſuggeſted that Mr. Fell was preſent 
| at 


| | Oath, dl 
at the execution of the deed, his Lordſhip ſent it to law. 1 Bro, 


Cb. Rp. 53. 1779. Pember v. Mather. 
4. Angle witneſs cannot prevail againſt a poſitive denial by 


anſwer- 3 Veh. jun. 170. 1796, Lord Cranſtoum v. Fohnfton. 


(C) In what Caſes the Plaintiff's Oath is neceſſary, .. 


I. WW HERE a man prefers his bill to have, diſcovery only of 


ſt dreds, and (having the counterpart) to have the deeds 
| eſtabliſhed, there he ought to annex an affidavit to his bill, that he | 
has nt the original deeds, nor any other perſon in truſt for him, | 
of or elſe it is cauſe for demurrer; but if relief be not prayed, as well | 
« as diſcovery, there is no need of an affidavit. Bunb. 47. 1719. | 
10 Jobuſem v. Elleker. b 
h 2. Where a bill prays relief as well as diſcovery, an affidavit 
as muſt be annexed that the plaintiff has not the deed in his cuſtody, | 
a 3 Ath. 17. 1743. Anon. and Dormer v. Forteſcue, Bid. 132. ” 
85 | | 
9. _ F gh * | 
| 
5 Octupant. 
d | 
r. : "#24 
1e | | g l | 19 | 
8 (G) Who may be a ſpecial Occupant. Ai. 73. | 
id | 
* 7 being ſeiſed of a church leaſe to him and his heirs during 
'3 * three lives, by ſettlement before marriage limited it to the | 
le uſe of himſelf for life, and to the firſt and every other ſon in tail | 
p- male ; a perſon may take ſuch eſtate ſo granted in fee, determina- 
re ble upon lives by way of remainder, as ſpecial occupant. 1 Att. 
nt 524. 1737. Norton v. Frecker. R | | 
t 2. A ſpecial occupancy may be of a frechold leaſe. 3 Al. 708. | 
to 1749. Hearlev. Greenbank. g | | 
N= 3- Teſtator deviſes all his manors, meſſuages, lands, tenements, 
l tithes, and hereditaments, and all his real eſtate whatſoever, ex- 
g cept what is hereinafter mentioned and deviſed, to the uſe of all 
a his children ſucceſſively in ſtrict ſettlement ; and gave two of 
id them annuities, which he charged upon a rectory held by him 
e, under a leaſe for lives, which he directed to be renewed, if thoſe 
e- two children or either of them ſhould be living at his death; and 
to tat their lives or that of the ſurvivor ſhould be inſerted in the 
1 new leaſe, and the fine paid out of his perſonal. He gave 
to part ſof his perſonal ſpecially; and declared the refidue to be laid 
n out in land to be ſettled to the ſame uſes as his real ; but aſter- 
ot wards, by a teſtamentary paper unatteſted, he diſpoſed of his per- 
is ſonal otherwiſe : the heir contracted to ſell the leaſe of the rec- 


t tory ; and upon acaſe directed to the court of king's bench, on o 


31 4 | | Occupant. 7 
| bill for a ſpecific performance, the certificate was that the leaſe did 
not paſs by the will, but devolved on the heir as ſpecial occupant; 
but the chancellor thought it too doubtful a title to be forced on a 


purchaſer. 2 Vf. jun. 526.. 1795+ Sheffield v. Lord Mulgrave, 


—_—C— — — — Y * 1 


— — 8 un.. 


Own Oath. 


16 vis. BE Ne (A) Allowed.. | In what Cults. 


HERE at law a perſon is allowed ſums under 4os. on his 

oath, he muſt ſwear poſitively, and not to his belief only; 

ſo under a decree that the perſon upon an account ſhould be 
allowed ſuch ſums as he ſwears he has actually expended, he muſt 
ly ſwear to the fact. 2 Ath. 410. 1742. Sir Jobn 


on v. Cumming. , 


Vide Oath, 


Gy ——_— * 


162 1 Obligation. 


Wie. (P) Where the Obligations are joint or ſeveral, or 
both. Rules, Pleadings, Sc. 


I. WV HERE the covenant is joint and ſeveral, in an action 
| againſt one only, the breach may be aſſigned in the ne · 
gle of both. Lilley v. Hedges, 1 Stra. 553. | 

2. If one named in an indenture do not ſeal, he muſt be e 


cluded by an averment: or they may join in the action. Vernon 


v. Jefferies, 2 Stra. 1146. . 
3. After oyer of the condition, and non eff factum gauged to a 
debt on bond, on which iſſue is joined, and notice of trial given, 
the plaintiff may enter a ſuggeſtion on the roll, and aſſign breaches 
purſuant to the ſtatute, (8 & 9g Wi. 3. 11.) but it is irregular to 
deliver ſuch ſecond iſſue without a ſummons and, judge's order. 
Etherſey v. Jackſon, 8 Term Rep. 255. 
4. To debt by an obligee of his anceſtor, the heir cannot plead 
that he has laid out money in repairing the premiſes, and claim to 
retain on that account. 1 Term Rep. 454+ 


5 1 


or 


Raym. 690. \ 5 
iz. To debt on bond to fave harmleſs ftom expences by reaſon 
of naming one to a curacy, or from ſuits by reaſon thereof, if the - 


Obligation. 


F. Tf the obligor of a bond, after notice of its having been aſ- 
figned, take a releaſe from the obligee, and plead it to an action 


brought by th- aſſigne - in the name of the obligor, the court will 
ſet the plea afide ; and they will not, under theſe circumſtances, 


allow the obligor to plead payment of the bond. Legh v. Legh, 
1 Bof. & Pul. 4:7. | 1 
6. A releaſe by plaintiff's teſtator ſealed, cannot be pleaded to 


a debt on bond. Parſons v. Coward, H. 10 Ges. 2: Burr. 357. 


7. Per curiam, According to 1 Saund. 291. if the defendant 


in debt upon a bond would take advantage of another's being 


jointly bound, he muſt plead it in abatement, and cannot demur 
upon cyer; for if he does, the court will preſume the other did 
not ſeal it. There was a d-murrer here, and the plaintiff had 
judgment. Gilbert v. Bath, 1 Stra. 503, 


+ 8. So in caſe of a joint promiſſory note the defendant can only | 


plead in abatement. Rex v. Abbott, Corp. 832. Vide 5 Burr, 


2611. Bull. N. P. p. 129. 


9. If three be bound jointly and ſeverally in a bond, the obligee 


cannot ſue two of them only. but he muſt either ſue them all, or 


each of them ſeparately, Per Buller J. Streatfield v. Halliday, 
3 Term Rep. 782. 7 : 
10. A. gave B. a bond to ſecure an annuity, and before any 
payment became due A. lent B. a ſum of money; on which it 
was agreed that B. ſhould retain the payments of the annuity, as 
they became dus, till that ſum was diſcharged ; then B. became 


bankrupt; and the agreement to retain was held a good plea to 


an action on the bond by B.'s aſſignees for the payments accruing 
after the bankruptcy, being equivalent to a plea of ſolvit ad diem. 
3 Term Rep. 599. . 


11. In debt on bond from defendant's teſtator and 4. jointly” 


and ſrverally, if defendant” pleads, that teſtator, in his lifetime, 
and A. paid off the bond, and plaintiff replies, they did not pay it 
modo et forma, c., and it appears that teſtator paid part in his 
life, and A. the reſt after his death; this does not maintain the 
plea. Hud/on v. Stalwood, Burr. 133. 


12, If the obligee of a bond covenant not to ſue one of two | 


joint and ſevcral obligors, and if he do, that the deed of covenant 
may be pleaded in bar, hemay (till ſue the other obligor. Dean 
v. Newhall, 8 Term Rep. 168. Tide Lacy v. Kynafton,” 1 Lord 


defendant plead non omg mar the plaintiff may reply and aſſign 
for breach, that he was obliged to pay ſuch a ſum by reaſon of 


ſuch nomination, without ſaying how he was obliged. 2 Wil}. 11. 


14. A bond conditioned for payment of money on the 25th 


of December; a ſubſcquent deed between the ſame parties, by 
_ which the obligee covenanted, that if the obligor ſhould pay, on 
the 25th of December, 34. in the pound, c., ſuch payment ſhould 


be accepted in full diſcharge and ſatisfaQion of all ſums due, gr 


«. 


I 
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Obligation. 


and might be pleaded and given in evidence, c.: the obligor | 
to an action on the bond) 7 a tender and refufal of the gs. 


in the pound on the 25th of December, and holden good. | Trevert 
v. Angus, Wille“ Rep. 107. 


15. If the obligee in a joint and ſeveral bond make one of two 


+ obligors his executor, with others, the action on the bond is dif. 


charged as to both obligors. Cheetham v. Ward, 1 Beſ. & Pu. 
630. | | 

1 But where A. as ſurety and B. as principal are jointly and 
ſeverally bound to C., B. becomes inſolvent, and C., the obligee, 
receives a dividend from his effects, and covenants not to ſue B., 
and that if he do ſo, the deed of covenant may be pleaded in bar, 
C. may nevertheleſs ſue A., for this is only a releaſe to B. by con- 
ſtruction. Dean v. Newhall, 8 Term. Rep. 168. | 


17. A contract made by two partners to pay a certain ſum of 


money to a third perſon equally out of their own private caſh is a 


| Joint contract, and they muſt be ſued jointly upon it. Byers v. 


1 H. BI. 236. - 
"ID Upon a joint bond, the action cannot be brought againſt one 


of the obligors only. This was the point in the caſe of Horner v. 


Moor. Non eft factum was pleaded, and the jury found it the 
deed of both. Mr. Serjt. Hewitt moved in arreſt of judgment, 
upon the face of the declaration. He acknowledged that it could 
not be moved in arreſt of judgment, if it had not appeared upon 
the face of the declaration, but it there appeared that both had 


| ſealed the obligation, and that both were living. He owned, that 


if it had not appeared upon the face of the declaration, it muſt 
Have been averred. The counſel for the plaintiff gave it up, and 
the judgment was arreſted. Vide 5 Burr. 2614. oy TS! 


* — 


Dffice or Inquiſition. 


\ 


(S. 2) Traverſed. In what Caſes, and how. 


1. Ir on 2 commiſſion to · inquire whether A. is an alien it is 
found againſt the king, he cannot have another new com- 
miſſion in the ſame county, but he may a melius inguirendum; and 


if that alſo is found againſt the king, it is concluſive z if for him, 
A. may traverſe. Ex parte Dupleſſis, 2 Veſ. 438. | 


2. The perſon againſt whom a commiſhon of lunacy iſſued, on 
the different appearance made upon the ſecond inſpection, was 
allowed to traverſe the inquiſition, and the grant of the cuſtody 
ſuſpended till further order. Ex parte Roberts, 3 Ath. 6. 


3. Aſter 


- 


Office or Jnquilttion. 


3. After B. had been found a lunatic under two inquiſitions, 
the court would not allow him to traverſe the ſecond. Ex pa 


Barnſley, 3 Atk. 184. 


4. Where an inquifition finds a perſon an idiot, the court 
thinking it hard, would not grant the cuſtody, without giving leave 
to traverſe the inquiſition. Bid. ; | 
5. Not only the lunatic, but the heir of the lunatic, is bound 
upon the traverſe of the inquiſition. Ex parte Roberts, 3 Ath. 308. 
Vide ex parte Grim/tone, Amb. 706. 

6. Where the alienee and the lunatic traverſe, if he is found a 
lunatic at the time of alienation, the alience is bound. 3 Ark, 

12. f | 
; 7. The traverſor of an inquiſition of lunacy found for the 
king, ſhall be conſidered as a defendant, and therefore the record 


ſhall be made up and carried down to trial by the proſecutor. 


Rex v. Roberts, 2 Stra. 1208. | 

8. When an inquiſition 1s traverſed, ſecurity is taken to the 
value of two years profits of the lands. Rex v. Barlow, in St. Tr. 
1718, Bunb. 25. | 28 


(H. 2) Proceedings. 
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16 Vin. 93. 
— 


U. Ni of iſſuing a commiſſion for an inqueſt of office, to 


inquire whether lands are not eſcheated, ſhall not always 
be given; but on circumſtances the court will grant it. Rex v. 
Daly, Tr. 1749, in Scac. 1 Vef. 269. 

2. Where there is any miſbehaviour in the execution of an in- 
quiſition of lunacy, the court, upon examining into it, may, if 
they ſee cauſe, quaſh it, and direct a new commiſhon. Ex parte 
Roberts, 3 Ath. 6. | | 


( Pleadings, 
t. 12 an inquiſition on an extent on an outlawry, the defendant, 


16 Vin. 100. 


as terre-tenant, may plead that the party outlawed is dead, 


without ſetting forth ſpecial title, Rex v. Barnfield, H. 1721. 
Bunb. Rep. 102. | | 
2. A writ of diem claufit extremum ſhall not be ſet aſide on mo- 


Bunb. 118. 

3. If a term of years is found and ſold on an inquiſition on an 
outlawry, a mortgagee not in poſſeſſion ſhall be allowed to plead 
to the inquiſition. Rex v. Blunt, Bunb. 104. Semb. 

4. On an outlawry, inquiſition returned thereon, levari ifſued, 
and money levied, he who has a ſtatute-merchant, and is in poſ- 
ſeſſion of the land, may, on motion, have time to plead to the 
outlawry and inquiſition ; and, on giving ſecurity, have the 


in the ſheriff's hand repaid him. Rex v. Tollety Bunb, lag. 
| 5. If 


tion, for defendant may plead to the inquiſition. Rex v. Michener, 
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\ 


26Vin. 148. 


LA) 


16 Vin. 121. 


* 
— — 


— 


Otllte or Inquiũtion. 


5. If on inquiſition a man is found poſſeſſed of a term in right 
of his wife, and after his death it is ſold on venditioni exponag, 
the widow ſhall be permitted to plead to the inquiſition, though 
ſhe has defended an ejectment brought by the purchaſor, and 
filed a bill in Chancery, Watts v. Robinſon, Bunb 220. 


1 a 
2 £7 — * —— *. 2 
_= — — _ 
"4 n 


Other Action pending. 


(F Pleadiogs. How the Pleadings muſt be, 


II is ſaid, in one caſe, that the pendency of a 2 action for the 

ſame cauſe may be pleaded in bay to the ſecond action; but 
cannot be pleaded in abatement. Say. Rep. 216. This, however, 
muſt be underſtood with reference to the particular caſe of a gui 
tam action, and not as a general rule applicable to all caſes. Tidd. 
K. B. 560. | 


* 


Otficers and Offices, 


- (N & O) Forfeiture. By what Act or Thing. 


A Mandamus was moved for to reſtore Serjeant Burland to 
the office of Recorder of Wells, from which he had been re- 
moved. It appeared that two grounds of forfeiture were charged 
againſt him: Firſt, that he had refuſed to adminiſter the oath to 
the returning officer at an election there, and had adminiſtered it 
to another perſon, and aſſiſted to hold the election contrary to the 
adjournment of the returning officer. But as it appeared clearly 
that he had acted from miſtake and not from corrupt motives, 
the court held this to be no cauſe of forfeiture. The other ground 
was, his having once 


d or did come on, and that the 
ſeſſions might be held without him; the court held this not to be 


ſuch craſſa negligentia as ſhould forfeit the office. Rex v. The Cor. 


poration of Welle, 


neglected to attend his duty at ſeſſions. But 
it appearing that he had no particular notice to attend ; and that 
no particular buſineſs was 


Ro E A 
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e 


0 9 Diſcharge or determined. In what Caſes, . 136. 
and the Effect thereof. 


Ox a 8 to reſtore a recorder, they returned that he 
was only an officer at pleaſure, and that another had been 
choſen, & per inde the former removed; and it was held good. 
Rex v. Mayor of Canterbury. 

2. Ef a miniſter be ſuſpended, during the ſuſpenſion the place is 
full; for it only is an impediment to the enjoying any benefit 
from the office, and if his conſent be neceſſary to any particular 
thing, he is as much empowered to conſent as ever he was. 


Philips v. pride 2 Term Rep. 351- 


r. 2) Hepiny. What he may claim as ſuch. — 


TN plaintiff, prothonotary of the palace court, appointed the 

defeudant his deputy z and it was agreed that the defend- 
ant ſhould have certain fees, and ſhould account for the reſt. New 

fees, ariſing from a change in the practice of the court, ſhall go to 

the principal, and not to the deputy who has ſtipulated for a cer- 

tain portion. "— v. Gilburn, 2 Stra. 1027. 8 


- % y * 
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\ Overſeers. + (47 


For what Place to be appointed. RT i 


I, AN: appointment of two ſubſtantial houſcholders in the pre- 
cin& of the Tower within, otherwiſe called the pariſh of Sto 
Peter ad vincula, to be overſcers of the poor of the ſaid precin#, is 
bad; for it is not an appointment for a pariſh under 43 £#liz., nor 
for a townſhip or village under 12 & 14 Car. 2. Aprecinct may 
be morę or leſs than a pariſh, and the alias dict. don't help it, for 
the, words going be fore it are preſumed to be the true name. Re 
v. Leven and Arnold, Sayer 278. 3 Burn's Juſt. 38. 
2. An extra- parochial place, confilting of tu houſes and 300 


| nores of land, is not a townſhip or village within 13 C 14 Car. 2. 


Rex v. Denbam, Burr. S. C., 2 Stra. 1004. 2 Sef, Ca. 
Ne. 151. and Caſes in B. R. „6 10 G. 2. c. 163. e 
3. An extra- parochial place, once conſiſting of a capital mei- 
ſuage and three keepers? lodges i in the park now diſparked, and 
denken of five dwelling houſes and farms occupied by five 
tenants, 
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Dverſeers. 


' tenants, but never having had overſeers appointed, is not a town. 
- * ſhip or village within the ſtatute. Rex v. The Manor of Grafton, 


Burr. S. C.101. 2 Stra. 1071. 

4. It is a good return to a mandamus, direQing the appoint. 
ment of overſeers, that the extraparochial place is not a village, and 
is not, nor ever was reputed to be a village or townſhip, Rex 


v. Weloech, 2 Stra. 1143. 2 Bott by Conf, 24 Pl. 43. 


. -$5- An order was quaſhed which appointed overſeers to a place 


conſiſting of a capital meſſuage, two ancient and a newly ereQed 


cottages, all occupied by the under-tenants of S., who re ſided in the 
capital mefſuage ; for, per Lord Mangſieid, C. J. by theſe means a 
place may be made into a village which is not ſo, and the inhabi. 
tants, by contrivance, withdraw themſelyes from maintaining the 
of the pariſh. Rex v. Showler and Atter, 3 Burr. 1391. 
6. The ſcites and areas of ancient cathedrals, colleges, and inns 
of court, are extra-parochial, and for ſuch places, either legally or 
by reputation, overſeers cannot be appointed. Rex v. The Juſtices 
of Peterborough, Cald. 238. r 
7. To obtain a mandamus for the appointment of overſeers, it 
muſt expreſsly be ſworn that the place in queſtion is or is not re- 
puted to be a vill. Rex v. Fuftices of N Cald. 167. 
8. Where the ſeſſions had adjudged as a fact that Nonton- Abbey 
was a vill by reputation, upon the evidence ſtated in the caſe, the 
court are precluded from going into that queſtion. Rex v. Ronton- 


Abbey, 2 Term Rep. 207. 


For a Townſhip under 13 & 14 Car. 2. c. 12. / 21. 


1. ON ſhewing cauſe to a rule why a mandamus ſhould not iſſue 


to compel the juſtices to appoint overſeers for the town- 
ſhip of Kentiſh Town, it appeared by the affidavits, that this pariſh 
has always had two overſeers; that one rate was made for the 
whole pariſh,” which each overſeer collected and paid within his 
own diviſion, they accounting with each other for the ſurplus and 
dividing it equally. Per Cur.. This has never been conſidered as 
a ſeparate pariſh ; what is declared in the affidavits ſhews that 
they can do very well under 43 Blix. To bring this within 13 
& 14 Car. 2. they muſt ſhew this to be a diſtin vill or town- 


| thip, We expected they would have ſhewn that they had ſepa- 


rate overſeers, maintained their own poor ſeparately, and had a 
ſeparate rate. Rule diſcharged. Rex v. Juſtices of Middleſex, 
1 Bott, by Conft, 35. Pl. 49. | 

2. A pariſh, 20 miles in length and 8 in breadth, had four 
overſcers, who were made by one joint appointment, one being 
nominated out of each diſtrict, till ꝙ G. 1. It had alſo one rate 


by which the poor of the whole pariſh were relieved, and four 


church-wardens. The quarter ſeſſions in the 9 G. 1. ordered that 
the ſeveral townſhips within the pariſh ſhould maintain their poor 


ſeparately, which was acquicſced in above 40 years. Per Lord 


| viſions < 


appear t 

43 £ 
ber of y 
falſe not 


means tn 
ug their 
orerſeers. 
which af 
comprehe 
not enjo 

ſeers, ; k 
allo Rex 1 


+ Dverfetis 
N= | Hansfield. The policy of 13 & 14 Car 2. is miſtaken. The di- 
ny | vidons ought rather to be enlarged than diminiſhed ; it ought to 
appear that there was an inability in the pariſh to have the benefit 


u- 43 Eliz. ite the contrary appears here for a great num- 
ad her of years. eit acquieſcence under the diviſion was upon a 
ex falſe notion that the ſeſſions had the power to make it, which 


they had not. They ought to appoint overſeers for the whole pariſh; 
Peart v. Weſftgarth, 3 Burr. 1610. 


appointments of overſeers, and a joint maintenance of its poor un- 
fl 1739, Gnce when they have generally maintained them ſepa - 
ntely ; and it was not ſtated as a ſubſtantive fact that the pariſh 
had not had the benefit of 43 Elia. Per Cur. it muſt appear that 
there was a diſability to reap the benefit of 43 E/iz. Here the 
contrary appears, for there was a joint maintenance, and acqui- 
eſcence for a number of years won't alter the law. Rex v. Ut- 
neter, Dougl. 3 32: Cald. 84. Rex v. Beeding, otherwiſe Seal, S. P. 

4. A pariſh conſiſted of eight townſhips, each of which had 
been immemorially, a ſeparate conſtable and churchwarden, two 
of them from time immemorial, and a third for 70 years have had 
ſeparate overſeers. For the remainder there was a joint appoint- 
meiſt of overſeers and a general rate, one overſeer being choſen out 


was a general ſettlement of all diſburſements, and the expences 
borne equally by all. On a motion for a mandamus to appoint 
orerſeers for one of the remaining five, the court reſolved. 1. That 
where there was a conſtable there was a townſhip. 2. That this 


WHT neans that all the diviſions of the pariſh ſhould join in maintain» 
Nue ug their poor as a pari/s. But here three townſhips have ſeparate 
n- oerſeers. Beſides, the remaining townſhips have five overſeers, 
which affords a ſtrong argument to prove that if even they were 
the comprehended in a pariſh diſtin from the other three they could 
not enjoy the benefit of 43 E/iz., which allows only four over- 
and fees. Rex v. Sir Watts Horton et al. 1 Term Rep. 374. Vide 
d as allo Rex v. The Inhabitants of Leigh, 3 Term Rep. 746. 


that 5. The pariſh of Kirkby-Stephen conſiſted of 10 townſhips, one 
n 13 of which Fad the ſame name, and all maintain their reſpeQive 
Wie poor and have ſeparate overſeers. A pauper was removed by an 
epa- order directed to the officers of the rarIsH oF K. - S., and adjadg- 
ad a vg him ſettled in that pariſh, and delivered with the pauper to 
leſex, the overſeer of the TownsHip or K. S. who did not appeal. 


About a year after, this townſhip removed the pauper to auother 
four townſhip in the ſame pariſh where he had previouſly been ſettled. 
zeing dul per Cur. The original order to the pariſh of K. S. muſt mean 
rate the townſhip of X. S.; the poor not being maintained by the whole 
pariſh, but by the particular townſhips. The townſhip of K. S. 
| that could not have got rid of the order but by appealing *gaigh it, 


irkby 


poor and they are concluded by not having done fo. Rex v. 
Lord ben, Burr. S. C. 664. 


feld. Vox. V. 


3. So where a pariſh, conſiſting of five townſhips, had ſeparate 


of and acting for each townſhip. But at the end of the year there 


townſhip could not reap the benefit of 43 Elia. For that act 


GS) 


* 


— 
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2 By whom, and in what Numbers to be appointed. 
| : 1. 1 juſtices appointed a ſingle overſeer. The court held 


the appointment good, for it don't appear but that another 

may have been appointed by another order. Rex v. Beſland, 

1 Bart by Conft. 15 pl. 30. 1 Will. 128. Rex v. Morris, 4 Term 

. Rep. 550. Nol. Rep. 31. Rents | 

2. An appointmeor of five overſeers is bad, and the ſtatute re. 
quires" the appointment of either four, three, or two. Rex y, 1. 
Loxdale, Burr. 445. Lide alſo Rex v. Harman, 1 Bert by Conf, a 
13. pl. 29. and Rex v. Morris, 4 Term Rep. 550. Nol. Rep. 3i. Bla 
3. The ſeſſions have no original juriſdiction to appoint over- buli 
ſeers. Hag v. Chalmerten, fol. 8. | nig 
4. But they have upon appeal the fame latitude of diſcretion ſeer 
in judging who are fit to be nominated overſeers as the two ju. treſ 
tices had. If they aſſign no reafon, their order is good, for the kne 
court will preſume that they ated on proper grounds. Rex y. Sun 
James Gayer, Eſq. 1 Burr. 245. 8 | elec 
5. An appointment of overfeers by two juſtices, if ſigned ſepa- aſid 


rately, is bad; for it is a judicial act wherein the juſtices are to 

exerciſe their diſcretion. Rex v. Forreſt et al. 3 Term Rep. 38. 
6. The pariſhioners may appeal to the ſeſſions under 43 of 

Elia. againſt an appointment of overſcers, as well as the perſons 


-ſo appointed. Hid. 


Who may be appointed, and how ſtyled in the 


Order, 


1. . quaſhed, which deſcribed the perfons ap- 
| pointed as principal inhabitants and not fubſtantial houſe- 
holders. Kex v. Weobly, 2 Stra. 1216. Rex v. Morral, Bit, 
NM. 3. S. P. and Rex v. Great Marlow, Ib. pl. 2. and Rex v. Sher- 
ririgbrook, Lord Raym. 1394. Sed vid. Rex v. Morris, 4 Term Rt, 
550. Nel." Rep. 31. Videcont. © 
2, An order quaſhed becaufe it-only called them ſubſtantial 

| | houſeholders, without adding theſe, or in the pariſh. 13. 

/ ; 3. A woman may be appointed an overſcer of the poor. Rex v. 

. Alice Stubbs, 3 Trrm Rep. 395. © F 

4. Houſeholders, although labourers and poor, may be ap- 
pointed overſeers, where there are no ther perſons to ſerve who 
are more opulent. B. | 


— 


Sq 2 a diſtrict contains only three houſes, the inhabitants 
of all three may be appointed overſeers.. . as, > 
6. Quære, whether one who is a juſtice of peace and lieutenant 
| of marines can be appointed overſeer, Rex v. James Gayer, H.. 
1 Burr. 245. | BE 


> 7. N 


Overſeers. 

5. By 2 G. 3. c. 30. no perſon, ſerving for himſelf as a private 
man in the militia, ſhall, during the time of ſuch ſervice, be liable 
to ſerve as overſeer of the poor. : x 

8. By 18 G. 2. c. 15. freemen of the corporation of ſurgeons 
in London are exempted from the office of overſeer of the poor. 


At and for what Time. 
1- JN Rex v. Butler Lord Mansfield doubted whether an appoint- 


ment of overſcers on Sunday was not clandeſtine and void; 
Black}t. Rep. 649. Sed vid. Rex v. Clerkenwell, Foley, 4. contra. 


2. Two adverſe ſets of borough juſtices met before the mid- 


night of Za/ter Eve, and each began making appointments of over- 
ſeers the inſtant the clock had ſtruck twelve, and one ſet made à 
freſh appointment at eight next morning. Lord Mansfield ſaid he 


knew of no authority which ſays that an appointment made on 


Sunday is good; that this was a ſhameful proſtitution of office to 
election purpoſes ; and per Cur. let all the appointments be ſet 
aſide, and a mandamus be directed to the juſtices to make a new 
one. The mayor to give two days notice of the time and place 


of meeting. Rex v. The Overſeers of Bridgewater, Cop. 139; 


Sed vid. Rex v. Merchant and Allen, Juſtices of Bridgewater, Eaſt. 
9G. 3. 1 Bott by Conſt, 21. pl. 37. | 

3. The appointment of overſeers, although made more than a 
month after Faller, is not void, for it would ſubject the pariſh to 
great inconveniences. The ſtatute is only directory, and inflits 
a penalty of 5/. for not following ſuch directions. Rex v. Spar- 


row, 2 Sefſ. Ca. 140. Stra. 1123. 1 Bott by Conf, r7. pl. 35. 


4- Appointment of overſeers for a whole year is good, although 
Eafter, when new ones are to be appointed, being a moveable 
feaſt, the time of their ſervice may either exceed or fall ſhort of 
that in which others ſhould be choſen. Rex v. Fones, Bott, pl. 16. 
Rex v. Great Marlow, fol. 5. "I 

5. An order was made on Eafter Wednyſday 1766, appointing 
the defendants overſeers of the poor for this preſent year 1766. 
This is a good appointment for a year; for, by the court, it mani- 
feſtly means the overſeers year; and where this conſtruction 


s the order good. Rex v. Helling et al. 3 Burr. 1905. 


m 
m 
6. Objection to an appointment by which the defendants were 


on the 6th October appointed over/eers for the year next enſuing the - 


date thereof, but overruled on the authority of Rex v. Sparrow, as 


it might be taken to mean ng Br, overſcers' year. Rex v. Alice 


Stubbe, 2 Term Rep. 395. 


id. alſo Rex v. J. Burder, 4 Term 
Rep. 778. No. Rep. 111. 1 a 


* 


| N taken two ways, it ſhould be taken in that ſenſe which 
a 
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Overſeers, 
Overſeers' Accounts. 


1. MANDAMUS to the juſtices to grant a warrant for levying 
| the balance of the laſt overſcers' accounts till in their 
hands. Return that the yeſtry had ordered the overſeers to retain 
that balance and employ an attorney to ſue for ſome charity 
money, and that the balance was exhauſted in fees, and the over. 
ſeers had engaged to pay the attorney, and therefore they had re. 
fuſed the warrant. Per Cur. There muſt go a peremptory man- 
damus, for the ſtatute ſays the balance ſhall be paid over to the 
new overſeers, under a penalty, and it is not in the power of the 
veſtry to diſpenſe with the ſtatute. Rex v. Juſtices of Somerſetſbire, 

Stra. 992. 1 k 
Fg The defendant had received, as overſeer of the poor, 4/. pre- 


' vious to his becoming a bankrupt, which was on the i th December 


1785; his accounts were not made out till the Zafer following, 
and he had been committed by two juſtices for not paying over 
the 4/. as the balance. It was moved for an habeas corpus that he 
might be diſcharged, on the ground that it appeared from his ac- 


counts that the debt exiſted previous to the bankruptcy, and might 


have been proved under the commiſſion, and the defendant had 
fince obtained his certificate. Per Cur. This motion can only be 
ſuſtained on the ground that the pariſhioners had a cauſe of action 


againſt the defendant before the bankrupty, but the pariſh could 


not have ſued, nor had they a right to call for the money till a 


"fortnight aſter E2fter 1786. Even if the ſum had been kept by 


itſelf, the bankrupt's aſſignees could not have touched it. Rule 
diſcharged. Rex v. Egginton, 1 Term Rep. 369. 1 

3. A mandamus was moved for to the juſtices to ſwear a late 
overſeer to his accounts, upon an affidavit made by himſelf that 
he was ready to ſwear to the truth thereof. It was objected that 
the account conſiſted of groſs ſums, and that he had refuſed to 
anſwer ſome queſtions touching the particulars. Per Cur. A 


mandamus is of courſe, If the juſtices have any legal objection, 


they may return it upon the mandamus. Rex v. The Fuftices 
Aale, 1 Will. — 5 ä 1 
4. A mandamus will lie againſt the old overſeers to compel them 
to deliver their books and papers to their ſucceſſors. Rex v. 
Blerſoe, Mich; 7 G. 2. 1 Bott by Conſt, 260. pl. 276. 
5 Juſtices may fine overſeers as well as impriſon them for re- 
fuſing to account. Rex v. Sedgecold, 1 Bott by Conft, 260. pl. 277. 
6. A'mandamus was granted to oblige the old overſeer to deliver 
over the books of the poor rates to the new one ; for, by the 


court, they are public books, and the churchwardens and over- 


ſeers for the time being ought to have the cuſtody of them, that 
the pariſhioners may have acceſs to them. Rex v. Clapham, 
1 Will. 305. 

7. An appeal againſt an overſcer's accounts is given generally 
by 43 Elia. to any enſuing ſeſſions at any diſtance of time, rs 


counts, 
proceed 
Two ju 
of the a 


Dverſeers, - 


chis is not repealed by 17 G. 2. But if the appeal is not male. 

to the next ſeſſions the court cannot award colts. 3 Burn's Jul. 
677- Rex v. Juſtices of Berkſhire, 1 Bott by Conf, 266. pl. 292. 
Rex v. Bowen, 1 Bott by Conſt, 263. pl. 290. . 

8. The inhabitants may appeal againſt a rate aſſeſſed for the 

rpoſe of reimburſing overſeers for the expence of law proceed- 
ings, and they need not wait to appeal againſt the overſeers' ac- 
counts, for they are aggrieved ſo ſoon as the money is improperly 
aſſeſſed upon them. Rex v. Micklefield, Hil. 25 G. 3. 1 Bott by 
Conſt, 269. pl. 293. | 3 

9. On appeal againſt an allowance of the account by two juſ- 
tices, the ſeſſions ordered the overſeer to pay ſo much over, which 
they adjudged to be in his hands, and, for not doing it, committed 


re- him. Sed per Cur. They ſhould have levied the arrears by 
ber diſtreſs and ſale, and, in default of diſtreſs, committed him, for 
og, they muſt execute their judgment in the ſame manner with the 
ver two juſtices. Rex v. Hedges, 3 Salk. 535. 
he 10. Motion to quaſh an order of ſeſſions relating to accounts of 
a0 overſeers, becauſe it did not appear that they had been before two 
ght juſtices quorum unus. It was urged againſt this that it appeared 
had that there was an allowance, for the appeal is ſaid to be againff the 
be aſſburſementt and the allowance thereof. Sed per Cur. It don't follow 
Hon that it was an allowance by two juſtices, for the pariſh might do 
mull it, The order muſt be quaſhed for want of juriſdiction. v. 
It a Bartlet, Stra. 983. 
t by 11. Original order was made at ſeſſions on an appeal of the 
Lule preſent overſeers, directing their predeceſſors to pay them the 
balance of their accounts. 'The . court were of opinion that it 
late muſt be quaſhed, for the ſeſſions had no right to make ſuch an 
that order in the firſt inſtance, without a previous application being 
that made to two juſtices, purſuant to 43 Eliz. c. 2. % 4 C. 6. and that 
d to 17 G. 2. made no alteration in this reſpect. Rex v. Whitear et 


r. A a. 3 Burr. 1365. 9 

12. On an appeal againſt the allowance of an overſeer's ac- 
counts, the ſeſſions difallows ſeveral items, but their order dont 
proceed to direct him to pay the amount of them to his ſucceſſor. 
Two juſtices out of ſeſſions may enforce payment; for the effect 
of the appeal was to aſcertain the guantum of the arrears, and then' 
the ſtatute attaches and enables the magiſtrates out of ſeſſions to 
enforce payment of the balance. If the juſtices refuſe, the court 
will grant a mandamus to compel them to hear the complaint. 
Rex v. Sir John Carter et al. 4 Term Rep. 246. | 

13. F. T., having advanced moyey to the relief of the poor 
when churchwarden, informed th inhabitants at their meeting 
that he was conſiderabley in diſburſe, and prayed a rate to reim- 
burſe him. This was refuſed on the ground that the late-pariſh' 
officers had ſufficient in their hands, upon the balance of their ac- 
counts, to reimburſe bim; and they agreed that it ſhould be applied 
tothe purpoſe, 'This balance was received by the preſent church- 
vardens and overſeers. The 3 made an order upon them 
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Overſeers, 


to pay F. T. the ſum due to him, which was affirmed in B. R. 
Rex v. Limehouſe, Bott, pl. 100. : . 
14. An order was made at the quarter ſeſſions upon the preſent 
overſeers, directing them to pay to the late ones certain ſums due 
upon their accounts, and another ſum paid by one of them to an 
attorney for buſineſs by him done for the pariſh, but was quaſhed 


by the court of K. B. for inſuſhciency. Rex v. St. Peter's the 


Great, det ht fel. 33. ; | 

© 15. Overſeers cannot take credit for money paid as a ſalary to 
an aſſiſtant overſeer, although ſuch aſſiſtant be appointed with ſuch 
ſalary at a veſtry meeting. Rex v. Welch et al. Hil. 25 G. 3. 1 Bot 


by Conft, 277: pl. 304, 


Diſobedience of Perſbas made Overſeers, ho 
N puniſhed. | 


1. R EFUSING to take upon one the office of overſcer is an 

indictable offence, and the penalty appointed by the ſtatute 

is only for neglect of duty in the office. Rex v. Jones, 2 Se. Ca. 
187. Stra. 1146. 1 But by Conſt, 298. pl. 347. 

2. The pariſhioners, as well as overſeers who. are appoint*d, 


maß appeal to the ſeſſions againſt ſuch appointment, under 43 El. 


c. 2-/, 6. Rex v. Forrefl, 3 Term Rep. 38. | 

3. A pauper was kept with her two baſtards in the poor houſe 
more than a year, and then allowed one ſhilling a week towards 
the maintenance of herſclf and children. Afterwards the officers 
refuſed to continue the payment, but offered to take her and her 
children into the poor houſe. The ſeſſions made an order on the 
officers to allow her a ſhilling per week towards her maintenance 
and that of her children. "The cflicers were indicted for reſuſing 


to obey; and a caſe being reſerved for the opinion of the judges, 


they determined that upon the words of 9 G. 2. c. 7. , 4, and un- 


der the circumſtances of the caſe, the defendants were empowered 
by law to refuſe payment. Rex v. Car . cited and holden to be 
authentic per Lord Mansfield C. J. in Rex v. Winſhip and Green- 
well, Cold. 72. | BR | 
4. The court granted an information againſt an overſeer for 
removing a poor Foman very ſick and near her time into another 
pariſh, to avoid the expence which might be incurred by her de- 
livery in his own. Rex v. Buſby, 1 Bott by Conf, 296. pl. 344. 
Vile alſo Rex v. Tarrant, Ib. 301. pl. 351. 4 Burr. 2106. 
5. So allo for conſpiring to marry a pauper. "Rex y. Herbert, 
Era. 757. | | | 
6. The court refuſed to quaſh an indiAment againſt oyerſeers 
for not paying over money to their ſucceſſors. - Rex v. King, Stra. 
1268. Vide alſo Rex v. Pardy et al. 1. Bott by Conſt, 300. þl- 350. 
7. Motion to-Guzſh an order of ſeizure for neglects with reſpect 
r dhe oflice of ogerlcet . Thi order of ſeigure felg forth hat te 
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diſendant was guilty of eleven neglects of the office, and therefore ordern 


11 to be levied purſuant to the act. The court were of opinion 
that this was an order from the words of adjudication in it, and not 
a mere warrant of diſtreſs, and therefore the court will take notice 
of it. It was inſiſted in ſupport of the rule, that it did not appear 
that che defendant had notice of the order of appointment before 
the order of ſeizure was made; that five of the neglects were for 
abſence from monthly meetings, four for abſence from other 


meetings, one that his maid refuſed to take the rate book, and the 
laſt becauſe he refuſed to take half a year's pariſh rate tendered _ 


to him. The court being of opinion that ſome of the acts puniſhed 
as negleAs (among which were the refuſal by his maid of the rate 
book and his refuſal of the rate) not being ſuch, and the whole be- 


ing comprehended in one judgment, and a groſs ſum directed to be 


levied, quaſhed the order; and fer Probyn J. here are 11 penalties 


jor, 11 diſtin neglects of quite different natures, and they ought. 


to be diſtinctly levied for each offence. Rex v. Harman, 1 Hott 
by Con, 297. pl. 346. 8 . 


* 


| Protection in their Office. 


. TNT againſt the overſeers of the poor for taking a 
gelding. Jultification, that by virtue of their office, and 


in purſuance of a jultice's order, they levied ſatisfaction for a poor 


rate, which was the treſpaſs complained of. It was objected at the 


trial, that by 24 G. 2. c. 44. a demand . ſhould have been made of 
the peruſal and copy of the juſtice's warrant and fix days' neglect 
and refuſal. On a motion for a new trial, the court of K. B. 
were of opinion that ail officers acting under a juſtice's warrant 
are within the benefit of that ſtatute. Fackſon's caſe, Loft, 249. 
2. In an action of treſpaſs againſt an overſeer of the poor, on ac- 
count of ſomething done by virtue of the 43 Eliz. c. 2. a verdict 


was found for the deſendant; but the jury omitted to aſſeſs the 


treble damages given by that ſtatute. Deniſon J. If judgment had 
been entercd up, the award of a writ of inquiry would have been 
too late, but as it has not, the court may award one. But a ſug- 


geſtion muſt be entered on the poftea, that- the defendant was an 
oyecſcer of the poor, and that the action was brought againſt him 


for a thing done by virtue of 43 Elia. Bennet v. Hart, Sayer's 


Kap. 214. Say. Law of Dam, 245. S. C. Eh 
For more concerning Overſeers, vide Orders of Removal, Poor, 


Kates, Sc. 
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Oper of Records, Deeds, c. 
Vim 159 5 (8) Given, of what Thing. 


1. Or ER of deeds, c. is Sementible by the plaintiff or by the 
defendant. If the plaintiff in his declaration neceſſarily 
make a profert in curia of any deed, writing, letters of adminiſtra. 
tiqn, or the like, the defendant may pray oyer, and muſt have a 
copy thereof Ro to him, if — 2 7. 5 & 6 Geo. 2. (5). 
2. Formerly the defendant was allowed oyer of the original 
writ, in order to demur or plead i in abatement for any ſuppoſed 
inſufficiency or variance. (2 Wilſ. 97.) But this indulgence 
having been abuſed and made an inſtrument of delay, a rule was 
made, that a defendant be not allowed oyer of an original writ, 
R. T. 19 Geo. 3. Dougl. 227, 8. 6 Term Rep. 363. 
3. It ſeems that-ozer is not demandable of an act of parlia- 
ment. t Dougl. 476. 
4. Nor of a record, as letters patent enrolled in Chancery. Rex 
y. Ker. 1 Term Rep. 149. 
5. If there are two counts for the ſame debt on one policy of 
inſurance, defendant cannot have oyer of two policies. Burr. 243. 
6. Where an original leaſe was Jon, the court, on application, 
has ordered that a copy of the counterpart ſhould be deemed good 
25 By Buller J. Read v. MA 3 Term Rep. 160. 


If Vine 164. (D) 1 Demanded. In what Caſes, it may or ns be 


demanded, and how. 


V HERE defendant is entitled to haye cyer of a deed, plain- 
tiff having made profert of it, it cannot be diſpenſed with 
by the court, nor can he be compelled to plead without it, even 
r the deed 1 loſt. Sorgfy v. . 2. Stra. 1186, 
See 3 Term Rep. 15 
2. But where he deed is in the hands o a third SON the 
court will oblige him to give oyer, and produce it. 2 Stra. 1198. 
3. So likewiſe where the deed was tortiouſly in the hands of 


the defendant. fader v. dthifes, 3 Ten Rep. 153. (ge. 


Dyer of Records, Deeds, des 


| (F) Demanded or given, at what Time. 


J. 7 ER muſt be demanded before rule to plead is out. Barnet, 
| 241. 329. 268. 326. | 


329 


6 via. 264. 


2. And by the plaintiff oger cannot be demanded in another 


term than that in which the plea is filed. Per Buller J. 1 Term 


„149 | 
yo There is no ſettled time preſcribed for the plaintiff to give 
ger ; but the defendant ſhall in all caſes have the ſame time to 
plead after oyer given as he had at the time of demanding it. 
Pawel v. Gay, 2 Stra. 1705, R. T. 5 & 6 Geo, 2. (ö.) Webber v. 


in, 8 Term Rep. 356. 


4. So ſhall the plaintiff where the defendant makes a profert.. 


Imp. Prac. K. B. 243. | | | 
5. Oyer of a deed cannot, in ſtrictneſs, be demanded but dur- 


-jng the term it is pleaded. 1 Term Rep. 1.49. 
6. And as a general imparlance is always to a ſubſequent term, 


it follows, that oyer of a deed cannot be demanded after ſuch 


imparlance. (But ſee 2 Ld. Raym. 290.) A different doctrine is in- 


+ deed laid down. in one caſe, (12 Mod. 99. and ſee 2 Show. 210.) 


which muſt be underſtood of a ſpecial imparlance to another day 


in the ſame term. Tidd's Prac. X. B. 501. 


7. The demand of cyer is a kind of plea, and ſhould regularly | 


be made before the time for pleading is expired. Fowler v. Dyer, 


M. 20 Geo. 3. Tidd's Prac. 502. 


8. If it be not made till after that time, the plaintiff may con- 
fder the demand as a, nullity, and ſign judgment. But oo. 


yer be not, in ſtrictneſs, demandable, yet if it be given, 


party demanding has a right to make uſe of it. 7effery v. White, | 


2 Dougl. 476. 5 | 
9. The time allowed for the defendant to give oyer of a deed, 
de. to the plaintiff, is two days excluſive after it is demanded. 


2 Term Rep. 40. If not given in that time, plaintiff may ſigu 


judgment. Barnes, 245. ; 
10. If given, the plaintiff ſhall have the ſame time to reply af- 
ter ozer given him by the defendant as he had at the time of de- 


manding it. R. T. 5 & 6 Geo. 2. (b). 


1. Oyer demanded after rule to plead expired too late, no. 


I 
ſtay of judgment, though affidavit was for delay. Barnes, 241. 


9 


(G) Pleadings. 


. DEFENDANT may either ſet forth the yer in his plea or 
not, at his election. Simmons v. Parminter, 1 Wilſ. 97. 

2. If cyer is granted of any inſtrument of record, and it is ſet 

ſorch, although the party was not entitled to ſuch oyer, N 45 


16 Via. 166. 


' 
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| | ſhall therefore be entitled to take the whole inſtrument as part 

| of his adverſary's plea. Jeffery v. White, 2 Dougl. 475. 
| 3. Peckham moved for a rule to ſhew cauſe why the de. 
| ' fendant ſhould not wave his demand of oyer, and plead. This 
| Vos an ation on a bond. The plaintiff had before filed a bill in 
= the Exchequer for a diſcovery, and the defendant in his anſwer 

| admitted that he had executed ſuch a bond, and that he had de- 


| \ ſtroyed it. Buller J. You have declared with a profert ; and 
ag after that the court cannot ſay the defendant ſhall not have vyer. 


| You ſhould have declared that the bond was deſtroyed, and then (. 
| it would have appeared on'the record that the defendant was not 
| > entitled to cher. All that we can do for you is to order that * 
| 8 the production of a copy ſhall be cer. But the plaintiff having ſe 
no copy of the bond, and only the ſubſtance of it being ſtated in joined 
the bill in the Exchequer, a rule was obtained to ſhew cauſe why 16 1 
the declaration ſhould not be amended. Toy v. Neſbitt, Tr. & aro! 
24 Geo. 3. B. R. 3 Term Rep. 153. (notes), | « fiſte 
4. Defendant after cyer may plead the general iu without the 
taking notice of the cyer, and plaintiff cannot, when he makes up . do 
the iflue, inſert the cyer at the head of the pleas; if he would & ble 
avail himſelf of it, he muſt pray it to be enrolled at the head of „ lear 
his replication at his own expence. 2 Stra. 1241. Willer, 288. « caſe 
(. c.) : 8 a 60 that 
5. InC. B. if oyer be prayed and not pleaded, plaintiff may inſert % not. 
it in the plea: it is only where it is not prayed, that he is obliged « by a 
to inſert it in his replication. Barnes, 32. | « feri 
6. If defendant, after having craved oyer of a deed, do not ſet „Don 
forth the whole deed, the plaintiff may ſign judgment as for want « ant: 
of a plea, or the court will quaſh the plea. Wallace v. Cumberland, ie note 
4 Term Rep. 370. | 
7. If detendant pleads variance between writ and count, without | 
he ſhall anſwer over. Yariderplank v. Banks, 2 Will. 85. E) 
8. In order to bring error, the party who inſiſts upon oyer muſt 
enter his prayer on record. This is in the nature of a plea; and 10 
the other ſide may either counterplead or demur to it, and the Cc 
court will give judgment thereon. 2 Ld. Raym. 969. But it is eldeſt 
no error to grant oger where it ought not to be. bid. ſubjoi 
5 . Where a deed is pleaded the plaintiff cannot reply new 2 
matter in the deed, but muſt ſet it out upon oyer. Stibbs v. Clough, * 21 
1 Stra. 226. Ne | a 4 Th 
10. Plaintiff may ſign judgment for non-payment for copy ol y anc 
3 I : tice 
jndentures of which cher was projet: Harper, 238, | * 
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Parteners. 


(A) Of what Thing there may be Pareeners. e. 168- 


Fo the paſſage cited from Co. Litt, Mg in pl. 1. Cc. of the 
ſect. to which this is a ſupplement, Mr. Hargrave has ſub- 
joined the following note: : Az 

« In a late conteſt about the office of Great Chamberlain, which 
& aroſe in conſequence of the late Duke of Ancafter's leaving two 
« ſiſters his co-heireſſes, one of whom was married to Mr. Burrel, 
the then Attorney-General made a report in conformity to the 
« doctrine here ſtated by Lord Coke, as to the office of high conſta- 
ble; and this report, of which I have a copy, contains a very 


A learned inveſtigation of the ſubject. But afterwards, when the 


«caſe came before the lords, the judges gave it as their opinion, 
« that the office-belongs to both ſiſters ; that the huſband of the elde is 
« not of right entitied to execute it ; and that both ſiſters may execute it 
« by deputy to be appointed by them, ſuch deputy not being of a degree in- 
« ferior to a knight, and to be approved of by the king. See Journ. 
« Dom. Proc. 25. May 1781, the Printed Caſes of the ſeveral Claim- 
« ants, and the Parl. Reg. for 1780, 1, v. 4. 258 to 297. Harg, 
e note 8. Co. Litt. 165. 6” 


(E) Wbat Privileges the eldeſt or her Que ſhall have, 16via, 77. 


10 the paſſage cited from Co. Litt. 166. 6. in pl. 3. of the ſect. 
to. which this is a ſupplement, reſpeCting the privilege of an 
eldeſt co-parcener to preſent to an advowſon, Mr. Hargrave has 
ſubjoined the following note: | : 
% Acc. P. 18. E. Juare Impedit 176. Poſt. 186. b. 3 Co. 22. l. 
* 2 Ii. 365. 2 Ro. Abr. 346. . Quare Impedit, 14 5. 
# Three judges alſo held accordingly, Zaft.. 23 Elia. in Harris 
« and Haies v. Nichols, Gro. Elia 18. But Anderſon, Chief Juſ- 
« tice, doubted, whether a grantee ſhould have the privilege. In 
% Kielway there is a caſe of 18 Hen. 7. in which Frowicke, Chief 


; * Tultice, is made to give it to the grantee of the eldeſt ſiſter, 


« only where it has been once exerciſed by herſelf, But he af- 
« terwards doubted his own diſtinction, and ſeemed to incline 
« to the grantee's right generally; in conſequence of which the 
| report concludes thus: Aude bene et quære. Keilw. 49, Upon 
« the whole therefore it ſeems, that the point is not quite ſettled 
f and to determine it properly would require a very careful exami- 
ff nation of the numerous caſes cited by Ld, Cake here and in the 
* _"* g . « ſeco nd 
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; « ſecond Inſtitute, See 7 Ann. c. 18. I was led into this note, 
« by a reference to the caſe from Cro. Eliæ. in a Cate upon Lit. 
C 72leton of the late Mr. Beverſbam Filmer; and by an opinion of 

4 the ſame very learned gentleman, in which he repreſents the 
« point to be doubtful, and therefore diſſuaded accepting the 

s title to the next preſentation of an advowſon belonging to three 

6 ſons as heirs in gavelkind, unleſs they would all join in the 
« grant.“ Harg. note 2. Co Litt. 166. ö. 5 


2 (I) Ouſter. What ſhall be ſaid a Difſeiſia by one 
| e of the other. 


P a writ of error from the Court of King's Bench in Ireland, 
* the caſe was, that a Roman Catholic died ſeiſed of certain 
lands, leaving two ſons, R. and . By the rib ſtatute 2 Anne, 
eſtates in fee ſimple or fee tail belonging to Roman Catholics, 
deſcend in gavelkind; but, on the death of the Catholic R. en- 
tered alone, and held the ſame until his death, for ſixty- two 
years, and in the mean time ſettled the ſame by fine and recovery, 

to which 7. his brother was privy. On the death of R., in 
1766, leaving two daughters, J., the leſſor of the plaintiff, 
brought an ejectment againſt his two nieces, for two-thirds of a 
moiety of the lands whereof his brother died ſeiſed, as co-heir in 
gavelkind with his brother, and recovered them by default. He 
then brought an ejectment againſt the widow of R. for the other 
third of the moiety, which ſhe claimed as her dower, and alſo 
under the ſettlement. On the trial the judge directed the jury 

to find a verdict for the plaintiff; upon which a bill of excep- 
tions was tendered, ſetting out in ſubſtance this caſe, which was 
returned into B. R. in Irelandgand thereupon the court gave judg- 
ment for the defendant. A writ of error was then brought in 

B. R. at Weſtminſter, and it was argued for the defendant, that ſhall be 


fixty-two years ſole poſſe ſſion, and the fine, were a bar to this ac- houſe « 

yon by common law; that this was a queſtion, not between joints 3.3 

tenants, or tenants in common, but tenants in gavelkind, who lamen 

were male coparceners; that the true ſtate of the law as to co- tog A 

parceners was this, 1ſt, If both enter, there muſt be actual ouſter, , qualifi- 

to make a diſſeiſin. 2dly, If one enters generally, and takes the Sotch 

* profits, this is no diſſeiſin. 3dly, If one enters ſpecially, as in the 4. 1 

PR preſent caſe, claiming right to the whole, and taking the whole ud 2; 

profits, this is a diſſeiſin ; but after her death, the ſiſter may enter, 5. 

unleſs barred by the ſtatute of limitations. Athly, If, after a ſpe- may if 

cial entry, one by feoffment or fine, deſtroys the coparcenary,, for ele 

and takes back an eſtate in fee and dies, the entry of the ſiſter is the de 

barred, Here R. entered alone in 1704, took the whole profits, muſt e 

ſettled the eſtate in 1727, with the privity of J.; levied a fine, days 

and died after fixty-two years poſſeſſion. The entry of J. is there - broug 

| fore clearly barred, and he cannot maintain any ejectment. The, his de 
„court ſaig, that the ſtatute 2 Sung, made the lands of Roman, 
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Catholics deſcend in gavelkind, that was its whole effect, and 
then the adverſe poſſeſſion of one gavelkind tenant, would not 
ate as the poſſeſſion of both. That was a qualified rule, and 
on of in the preſent caſe the acts of ownerſhip, fine, &c. made an ac- 
8 the nal ouſter, and the ſtatute of limitations operated as an extin- 
the guiſhment of the remedy of the one, and not as giving the eſtate 
three to the other. Davenport v. Tyrrell, 1 Black. 675. e Vu. 


* ä —_— 


. 
— — — — —_—— — — 


_—— 


e warltament. | | [A] 


pron (B) Who may fit and have Privilege in the Houſe i. 3. 
lics, TY | of Commons, | 
en- . 
-two 1. 15 EO. 2. c. 22. Commiſſioners of revenue in Ireland; of 
very, | the navy, clerks in the following offices treaſury, au- by 
„ in tors, tellers, or chancellor of exchequer's offices; admiralty, ; 
ntiff, paymaſter of army or navy, ſecretaries of ſtate, ſalt, ſtamps, apples, | 
of a vine · licence, hackney-coaches, hawkers and pedlars, or having of- f 
ir in fce in Minorca or Gibraltar, except commiſſion officers in regi- 
He ments, are excludedfrom being members of the houſe of commons. 
ther 2. 22 Geo. 3. c. 45. Every perſon who ſhall directly or indirectly, 
alſo by himſelf or by any other to his uſe, hold any contract made 
jury with the commiſſioners of the treafury, navy, or victualling- oſſice, 
cep- or the maſter · general, or board of ordinance, or any other perſon, 
was for the account of the public ſervice; or ſhall in purſuance of any 
udg- ſuch contract, furniſh any money to be remitted abroad, or any 
it in wares, or merchandire to be uſed in the ſervice of the public, 
that. ſhall be incapable of being elected, or fitting, or voting in the 
, AC» houſe of commons during the time he ſhall hold ſuch contract. 


3. 33 Ges. 2. c. 20. Members, before they vote or fit io par- 
lament ſhall deliver in a ſchedule of their qualifications according 
to 9 Anm. and ſwear to it, except eldeſt ſons of peers, or perſons 
qualified to be knights of a ſhire, members of univerſities, or 
Watch members. 35 

4. 14 Geo. 3. c. 58. repeals 1 H. 5. and ſo much of 8th, roth, 
ind 23d H. 6. as relates to reſidence of electors or elected. 

5. 10 Geo. 3. c. 41. The ſpeaker, during receſs. of parliament, 
may iſſue his warrant to the clerk of the crown, to make out a writ 
for electing a member in the room of one dead during receſs, on 
the death being certified under the hands of two members; he 
muſt give notice in the gazette, and not flue warrant till fourteen 
days after, nor unleſs the return of the deceaſed member was 
brought in fifteen days before the end of the ſeſſion preceding 
his death. | 115 | 

6 | 6. The 
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Parliament. 


6. The ſpeaker is not to. iſſue his warrant for a new election, 
unleſs the death was certified, ſo that the notice might be given 
14 days before the meeting of parliament, nor where a petition 


was depending at the laſt prorogation or adjournment. 15 Ges, 3. 


c. 3. J 1. E | 
Mer. 2. He may ifſue his warrant on a member becoming a 


peer, in the fame manner as if he were dead. 


(5) As to EleQiaons. 


1. 18 Geo. 2. c. 18. Every elector, if required, ſhall ſwear he 
has a freehold of 4os. per aunum, and what and where, 
and whether he has had it a year, or come to it by deſcent, mar. 


_ riage, marriage-ſettlement, "deviſe, or” promotion; that it was not 


granted on purpoſe to qualify; his place of abode; that he was 


twenty one, and has not polled before. | 


- 


Se. 3 and 4. Elector muſt have been aſſeſſed to the land tax 
within twelve months before, except for chambers, c. not uſually 
aſſeſſed ; and duplicates of aſſeſſment ſhall be kept among the re- 
cords of the quarter ſeſſions. 2 


/ 


$42. 5. Perſons not qualified, voting, or voting more than 


| once, forfeit 40l. 


Sect. 6. Taxes or rates are not to be deemed charges within 


the meaning of this act. 


2. 31 Geo. 2. c. 14. Perſons holding their eſtates by copy of 
court-roll are not thereby entitled to vote for counties; if they 
vote they forfeit 50/. to any candidate for whom they did not vote. 

. Cee 3. c. 15. A freeman ſhall not vote, unleſs admitted 
twelve months before the firſt day of election, except entitled to 
freedom by birth, marriage, or ſervitu lle. 

4. 3 Geo. 3. c. 24. requires annuities to be regiſtered with the 
clerk of the peace twelve months before the day of election. 
5. 10 Geo. 3. c. 16. and 11 Geo. 3. c. 42. aſter the day appointed 
to conſider a petition, the firſt time there are one hundred mem - 
bers preſent, the names of forty- nine preſent are to be drawn out 
of the whole houſe; each party names one not drawn; each party 
then ſtrikes out alternately one of the forty-nine till they reduce 


them to fifteen 5 theſe fifteen make a committee to determine 


the election; thirteen mult be preſent. None can vote who have 


not been preſent every fitting 5 they have power to ſend for per- 


ſons, papers, &c. and to examine on oath. Notice is to be given 
to all parties; if there were. more than two parties intereſted, the 


thirteen ballotted members nominate! the two nominees. This 


act is made perpetual by 14 Geo. 3-c. 15. 
6. In an action on the ſtatute: for bribery at an election, the 


plaintiff had a verdict ; two objections were taken: 1ſt, That the 


perien bribed did not vote according to the bribe ; but the court 
eld, that the offence of the perſon giving the bribe was complete, 


although the other ſhould afterwards repent, adly, It was ob- 


jeacd 


given 
etition 


2 
2 that the declaration was not proved, as the perſon bribed 
d 


Parliament, 


given a note to return the money if he did not vote accord- 


ing to the bribe, and that it was therefore a loan and not a gift 


as ſtated in the declaration; but the court held it to be clearly a 
bribery by gift under colour of a loan, and gave judgment for the 
plaintiff.  Su/fon v. Norton, 1 Bl. Rep. 317. of; 

7. It was ruled, that bribery at elections was puniſhable at 
common law, and continued to be ſo, notwithſtanding the ſtat. 
2 Geo. 23; but that ſince that ſtatute, on account of the heavy 

nalties therein, the court ought to be cautious of granting an 
information for the offence. Rex v. Pitt, 1 Bl. Rep. 380. | 

8. Action on the ſtatute of bribery, and verdict for the plaintiff, 
The counſel for the defendant took three objections. iſt, That 
the declaration ſtated the party to have been bribed to vote for L. 
and Lord E. whereas the evidence was, that it ſhould be for L. 


and his friend. 2d, That the declaration ſtated Lord E. and C. 


to have been candidates at the election, whereas no evidence was 
iven to prove that averment. 3d, That it ſtated the perſons 

ibed to have had a right to vote, of which no evidence was 
given, except the fact of their having yoted. Theſe exceptions 


were overruled. Combe qui tam v. Pitt, 1 Bl. Rep. 523.5.P. (As 


to the laſt point,) Rigg v. Gugenven, 2 Wilf. 395. 


9. The defendant being bribed at an election, in order to in- 


demnify himſelf, (according to the 2 Geo. 2.) made affidavit of 
the ſame offence againſt the perſon who bribed him ; upon which 


one of the candidates brought an action agaioft the perſon giving 


the bribe, and another perſon brought the action againſt the de- 
fendant. The queſtion was, whether he was indemnified or not? 
It was objected that the defendant was nor indemnified, not hav- 
ing been plaintiff in the other action; but the court held the af- 
fidavit a ſufficient diſcovery. The next objection was, that there 
was not due dilligence uſed in that proſecution, as that the verdict 


in the preſent action was prior to it; but this was overruled, the 


want of diligence appearing to have been accidental, Laltly, It 
was objected, that the conviction in this action being prior to 
the other, the indemnity could not operate againſt it: but the 
court held, that although the conviction muſt follow, yet the in- 


—_—_ ariſes from the diſcovery. Execution was therefore 


ſtayed by rule of court. Sutton v. Biſbap, 1 Bl. Rep. 97 

10. It was ruled, that an action on the 7 8 V. 3. tot a falſe 
return was within the ſtatute of jeofails; that ſtatute being re- 
medial; and that ſuch action lay, although there was no reſolu- 


tion of the Houſe of Commons aſcertaining the right of election. 


Wynne, Bart. v. Middleton, 1 Wilf. 125. 
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16 Vin. $42 
— 


| 8 to that court, as to joint-tenants. er 


Parliament. 


0 Extent of Privilege. 


1 Writ of habeas 4 being « directed to the Earl of Ferrer, 
before an attachment was moved for the Houſe of Lords was 

titioned for leave to proceed againſt him; whereupon that 
Poa: came to a reſolution, that no peer or lord of parliament hath 
um of peerage or parliament againſt being compelled by proceſs of 

eftminſter-Hall 2 pay obedience to a wwrit of privilege directed to 
him; and therefore an a Fe Wa iflued againſt the carl. Rex v. 
Earl 7 3 1 Burr. 632. 


7 


00 Power. of impriſoning, and Effect of Proro- 


a gations. 
VA HERE to a habeas corps the return was, that the priſ 

was in cuſtody under the warrant of the . of the the 
Houſe of Commons, for having committed the meſſenger of the 
houſe for execution of their warrant ; ; the court held Os return 
good; for the Houſe of Commons is the only aly judge of its pri- 
vileges. 3 W hin Wilſ. 188. 


1 1 * * 


| partition 


— 


«<7 Writ of Partition. Proceedings therein. 
i. (HAN CERY entertains ſuits for partition though a proceed- 


ing at common law, and though no expreſs authority be 


124. N 
2: Bill for partition is a matter of right, and there is no inſtance | 


of not ſucceeding in it, but- where there is not proof of title in 
_ Plaintiff, Ambler, 236. 

3. The ſtrongeſt arguments of inconveniency will not prevail, 
though the plaintiff was entitled to 3 or 400 acres, and the de- 
fendant to four or five acres only, and though the defendant 
would rather have given up his part than be at the expence of a 
partition, yet it was agreed that it ſhould be at the expence of both 
parties. Bid. 237. 

4. And the difficulty, however great, of making partition, is no 
objection to making a decree for one. bid. 589. 


5. Where an infant is one of the parties, whether plaintiff or 


* he has time to ſhew cauſe WT the decree, and 
therefore 


S XX Se @ ww 


"Its equitable juriſdiction on a 


a 0. 


in the 3 and 


Partitlon. 
therefore the court will order the other parties conveyance to be 
reſpited till the ſame time. Ambler, 197. | 


6. A commiſſion to ſet out lands ſhall not be granted, if de- 
fendant denies plaintiff's title, and 7 wh has no lands in his 


poſſeſſion belonging to plaintiff.  Biſbop of - Ely v. Kenrick, M. 
1732. Bunb. 322. | | 

7. If there is a miſtake las in the date of the year when @ 
thing was done) in the return of a commiſſion, the court, on mo- 
tion, will order it to be amended by the commiſſioners. Rowſe v. 
Barker, Bunb. 251. 5 

8. No partition of land can now be made without deed, Jabu- 
fon v. Wilſon, Wiles, 248. | 


9. A new compulſory mode of partition has ſprung up, and is 


now fully eſtabliſhed, pany by a decree of Chancery exerciſing 
ll filed, praying for a partition; in 
which caſe it is uſual for the court to iſſue a commiſſion for the 
e to various perſons, who proceed without a jury, Fide 
Hargrave's & Bis edit. of Co. Litt. lib. 3. ſee. 248. (nate 23.) _ 
10. A power to ſell or exchange extends to making a partition. 
Abel v. Heathcote, 4 Brown's Reports in Chan. 278. | 


Pleadings, and what ſhall be recovered. 


1. BY ſtat. 8 & g Will. 3. c. 31, after proceſs of port or attach- 
| ment returned on a writ of partition, affidavit being made 
by any credible perſon of due notice given of the ſaid writ of par- 
tition to the tenant, c., and a copy thereof left with the occupier, 
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1856 via. 239; 


der. at leaſt 40 days before the day of the return of the ſaid pone or 


attachment, if the tenant, c. do not, within 15 days after the re- 
turn of ſuch writ of pore, c. cauſe an appearance to be entered 
in the court where the proceſs is returnable, then, in default of 
appearance, the court may proceed to examine the demandant's 
title and quantity of his part to\purpart, and award a writ of par- 
tition accordingly. Vide 2 Bl. Rep. 1134. 
2. And aſter ſuch writ executed, upon eight days notice to the 
tenant of the land, and returned, judgment final ſhall be given, 
which ſhall conglude all Fu after notice, though not named 
augh the title of the tenant be not truly 


ſet fort 


3. Provided if any within a year after judgment, or if infant; 


wuert, ner-ſane, ot out of the realm, within a year after inability 


removed, by motion ſhew a probable bar, or that the plaintiff had 


not title to ſo much, the court may admit him to plead, &c., or 
if he ſhews an inequality of partition, the court may award a new 
partition. 8158 

4. After return of the partition by the ſheriff, there ſhall be 


final judgment quod partitio pradicta ftabilit in perpetuum tengat. 
2.Bl, Rep, 1159. 7 : | | 
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| Partition, 


(Z) Equity. Decreed in Equity, and how, 


1. . ARY and. Suſan Jackſon; the daughters and co-heirs of 
James Fackſon, being ſeiſed in fee of certain lands, the 
former married Thomas Ingram, and the latter Vm. Rittle, and by 


- a mutual agreement of their huſbands in 1686, a partition wag 


made of rhe ſaid premiſes between themſelves and the heirs of 
Mary and Suſan the huſbands are both dead, the bill is againſt 
Suſan Rittle to confirm the diviſion of the ſaid eſtates : the agree. 


-ment of the huſbands cannot bind the inheritance of the wives, 


1 Atk. 541. Nov. 1739. Treland v. Rittle. 
2. A parol agreement for equality of partition of 8 ſtanding 


by perſons who had a right to contract, and accordingly put in 


execution, will be eſtabliſhed in this court. d. 542: 


3. If a joint-tenant, upon equality of partition, thinks proper 
to accept of a contingent uncertain advantage, where one moiety 


of the land is of ſuperior value to the other, it wilt not vacate the 


agreement. Jbid. 
4. On. a bill for a partition between two jolntctenants, the 


plaintiff muſt ſhew a title in himſelf, and not allege generally, that 
Te is in poſſe ſſion of a moiety. 2 All. 380. July 1742 Cart. 
wright v. Pultney. 


5. Two tenants in common in tail of a copyhold eſtate agree 
to make partition ; each ſurrenders the part allotted to the other: 


held, the entail was only as to a moiety. Amb. 368. Feb. 1759. 
: Oakley v. Smith. 


6. Partition between an adult and an Miet as the infant has 


time to ſhew cauſe till twenty-one, the conveyance from the 
adult ordered to be reſpited till the ſame time. Ambl. 197. Nov. 
1743- Tuckfield v. Buller. 


7. Bill for partition is matter of right nnd of aire. Ambl. 236. 


July 1754. Parler v. Gerard. 


8. The difficulty in making a partition is no objection to the 


making a decree for a partition. Ambl. 389. Of. 1750. Mar- 
ner v. Bynes. 


9. Partition is a proceeding at common law; but Chancery 


entertains ſuits for it. 2 Ye. jun. 124. 1 
10. On a bill for partition, the coſts of executing the commit. 


ion, and of all neceſſary proceedings in the cauſe, muſt be de- 


508. 1795. n 


frayed by the parties in proportion to their nn 2 119 ef: jun, 


J 
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partners. 


— 


"Who ſhall be; and their Power over the joint . 242, 


Effects. 


10 * true criterion of determining (when money is adyanced 
I to a trader) whether it conſtitutes a partnerſhip or a loan, 
; to conſider whether the profit or premium is certain, and de- 
fined, or caſual, and depending upon' the accidents of trade. Per 
De Grey C. J. and Blackflene J. Grace v. Smith, C. B. 2 Black. 
1000. 
2. S. and R. entered into a partnerſhip for ſeven years, but ſoon 
afterwards agreed to diſſolve it. The articles were not cancelled, 
but the diſſolution was notorious. It was agreed at the time of the 
difſolution, that S., who retired from the buſineſs, ſhould let part 
of his ſhare-remain in the hands of R. for ſeyen years, to receive 
per cent. intereſt, and alſo an annuity for that time, for all which 
x ave his bond to 8. This is not a continuance of the part- 
ip, for S. has no ſpecific lien upon the profits of the trade, 
and cannot be conſidered as having a ſhare. in them. Grace v. 
Smith, C. B. 2 Black. 998. | Þ Na 
3. But where an agreement to diffolve a partnerſhip recited, 
That B. being deſirous to have the profits of the trade to him- 
« ſelf, and P. being deſirous to relinquiſh his right to the trade 
« and profits, it was agreed, that B. ſhould give P. a bond for 
the ſum he brought into the trade, with intereſt at 5 per cent.; 
« and further that he ſhould pay P. 2000. per ann. for ſix years, 
t ag in lieu of the profits of the trade, and B. covenanted that 
« P. ſhould have free liberty to ĩnſpect his books.” Lord Man- 
feld held, that P. was a ſecret partner. For this was a device to 
make more than legal intereſt of the money, and if it was not a 
partnerſhip it was a crime, and it ſhall not lie in P.'s mouth to 
ſay it is uſury. . Bloxham and Fourdrinier v. Pell and Brook, Sitt. 
Mid. after Hil. 1775. Cited 1b. : 
4. If one of two partners become bankrupt, the ſolvent 
- partner may, if for a valuable conſideration, and without fraud, 
diſpoſe of the-partnerſhip effects, and if he afterwards fail, the 
aſſignees, under a joint commiſſion againſt both, cannot maintain 
trover againſt the bond fide vendee of ſuch | partnerſhip effects. 
Fox et al. v. Hanbury et al., Cowp. 445. Vide alſo argument of 
Buller J. in Salamons v. Niſſen et al., 2 Term Rep. 682. | 
5- A number of perſons employed a broker to purchaſe a lot 
of tea at the Za India * ſale, of which they, * 
2 e 


* o 


Partners, 


with himſelf, were to have ſeparate ſhares, the lots being tog 
large for one dealer. The company gave the broker a warrant 
for the delivery of the tea on payment being made. The plaintiffz 
advanced a ſum of money on this warrant and the broker's note, 
who afterwards became Wet Theſe employers of the bro- 
ker are not to be conſidered as partners, or liable to the plaintiff 
| for more than the proportion upon their ſeveral ſpecific ſhares of 
the lot. Howe v. Dawes et al., Doug. 356. 
6. An act of bankruptcy by one partner is, to many purpoſes, 
2 diffolution of the partnerſhip by virtue of the relation in the 
ſtatutes, which avoids all the acts of a bankrupt from the day of 
the bankruptcy, and from the neceſſity of the thing, all his pro- 
perty being veſted in the aſſignees, who cannot carry on a trade, 
Cook#'s Bankrupt Laws, 554. Hague v. Rollelon, 4 Burr. 2176, 
Smith v. De Sur Gowp. 47 1- | | 


10 Vin. 242. 
1. r action be brought againſt one partner only upon a part- 
nerſhip account, he cannot give in evidence that there is 
another partner who is not joined in the action, but muſt plead 
it in abatement. Nice v. Shute, 5 Burr. 2611. 2 Black. Re, 
Gg. S. C. Abbot v. Smith, 2 Black Rep. 947. S. P. | 
2. If a bill be brought againſt one partner for a joint demand, 
and the other is not amenable to the court, being ont of the 
kingdom, the partner before the court ſhall pay the whole. 
Darwent v. Walton, 2 Atk. 510. % 

3. If a creditor of one partner take out execution againſt the 
partnerſhip effects, he can only have the undivided ſhare of his 
debtor; and muſt take it in the ſame manner that the debtor 
Himſelf had it, and ſubject to the rights of the other partner. 
Cited per Lord Mansfield in Fox v. Hanbury, —_ 449. as laid 
down by Lord Hardiuicte in Ship v. Harwood, in Chan. 6th Ju 
1747. Vide Weſt v. Skip, 1 Veſt. 239. S. C. P41 | 
4. The aſſignees under a commiſſion of bankruptcy, muſt be 

in the ſame ſtate. Fox v. Hanbury, Coup. 449. | | 
. F. Where on an execution againſt one of two partners, the 

. Partnerſhip goods were taken and fold, the court, on motion, 
directed that it ſhould be referred to the Maſter to take an ac- 
count of the ſhare of the partnerſhip effects to which the other 

artner was entitled, and that the ſheriff ſhould pay a part of the 
23 levied, equal to the amount of ſuch ſhare, to his aſſignees, 
he being a bankrupt. Eddie v..David/on, B. R. Dough. 627. 

6. Adds ſubſequent to the time of delivering goods on a con- 
tract may be admitted as evidence to ſhew that the goods were 
delivered on a partnerſhip account. But if it clearly appear that 
no partnerſhip exiſted at the time of the contract, no ſubſequent 

act by any perſon who has afterwards become a partner, (not 

eyen an acknowledgment that he is liable, or his accepting 3 * 


(A) How liable to Creditors, 


Partners, 
of exchange drawn on them as partners for the very goods, ) ſhall 
make him liable in an action for goods ſold and delivered; though 
he will be liable in an action on the bill of exchange. Saville v. 
Robertſon and ny 4 Term Rep. 720. | 

7. If partners di 
either without notice of ſuch diſſolution, have a right againſt both. 
Per Lord Mansfield in Fox v. Hanbury, Coup. 449. 
8. If two are partners as attornies and. convey 
receives money to be laid out-on mortgage, the other is liable for 
the amount, though his partner gave a ſeparate receipt for it in his 
own name, and no procuration money was paid for their trouble. 
Wilet V. Chambers, Coup. 814. s 

9. A. and B., ſhip agents at different ports, enter into an agree- 
ment to ſhare in n the profits of their reſpective 
commiſſions, and the diſcount on tradeſmen's bills employed by 
them in repairing the ſhips conſigned to them; and the agree- 
ment provides, neither ſhall be anſwerable for the acts or 
loſſes of the other, but each for his own, Held in C. B. that 


' notwithſtanding this they become liable as partners to all perſons 


with whom either contracts as ſuch agent. Waugh v. Carver 
and others, 2 H. Black. 235. ? | 
10. If two joint-traders owe a partnerſhip debt, and one of the 
partners gives a bond as a collateral ſecurity for payment of this 
debt; here the joint-debt may be ſued for by the partnerſhip cre- 
ditor, who may likewiſe ſue the bond given by one of the traders. 
3P. W ms. 408. Hil. 1735. Ex parte Rowlandſon. | 
11. Where one is out of the kingdom, the partner be- 
fore the court ſhall pay the whole of a joint-demand. 2 4th: 5 10. 
Feb. 1742. Darwent v. Walton. 1 FETs 
And ſervice of ſu one partner here deemed bis in 
DD 


12. Partners continue joint tenants in the ſtock, not withſtand- 


ing it changes in the courſe of trade, and are ſcized per my and 
tout, — on account each muſt have all allowances before a 

judgmeut creditor of the. other can come on the other's ſhare, 

17% 239. 13749: Weſt v. Ship. 

..13. Partnerſhip effects firſt applied to pay partnerſhip debts. 

Bid. 1 Veſ. 456. | rr, 8 


14. Judgment in an action againſt a ſurviving partner remains . 
; kar ns debt till, 2 7% 265. April 1751. Jacomb v. 


alſers of a deceaſed partner, but cannot, before the account, te- 
tain ſ-parate property of that partner in his poſſeſſion. 3 Ye. jun. 

$65. - Dec. 1797 Rarvenſen v. Chifwell, © FEE 
16. Though one of the partners is an infant, an aQion muſt 


15. A joint-creditor, by fimple contract _ go againſt the 


be brought againſt all three. 4 Ye: jun. Aug. 1798. Ex parte 


23 | 17. A 


olye- their partnerſhip, they who deal with | 


5, and one 
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17. A ſeparate creditor of a partner has no right againſt the 
joint property farther than the ſeparate intereſt of that partner, 
viz. his ſhare upon a diviſion of the ſurplus, ſubject to the ac. 
counts of the partnerſhip; therefore joint-property of an inſol. 
vent partnerſhip, taken in execution for a ſeparate debt, cannot 
be held againſt joint creditors. 4 Ye. jun. 396. Fan, 1799. 
Field v. Kt a LATE $#% 

18. Aſſignee, executor, or ſeparate creditor, coming in the 
right of one partner againſt the joint property, comes into nothing 
more than the intereſt, ſubjeQ to an account between the part- 
nerſhip and the partner, and therefore to the joint debts; aſſignee 
under a ſeparate commiſſion of bankruptcy has only the ſame 

ight to ſtand in the place of the bankrupt by the common Jaw, 
not under the bankrupt laws. id. 3777. | 

19. The court expreſſed great doubt whether the ſtock in 


partnerſhip could be ſuſtained upon the ſtat. 21 J. I. c. 19. 
fe 10, 11. 4 Vef. jun. 756. July 1799. Binford v. 2 


(B) Diſputes between the Partners and their Debtors, 


1. AN action cannot be maintained by ſeveral partners for 

44 brandy ſold by one of them living in Guernſey, and put 
Into half ankers, and ready flung for the purpoſe of ſmuggling, 
though the other partners, who reſided in England, knew nothing 
of the ſale, for it is a contract by ſubjects of this country, made 
in contravention of the laws, and muſt be confidered in the ſame 
light as if all the partners lived in England. Biggs &. al. v. Lau- 


rence, 3 Term Rep. 454. 


2. The plaintiffs, together with A. and B. being owners of 
one privateer, and the defendant. of another, a prize was taken, 
condemned, and ſhared by agreement between them; afterwards 
the ſentence of condemnation was reverſed, and reſtitution 


awarded with coſts, which were paid ſolely by the plaintiffs ;. 4. 


and B. having in the meantime become bankrupts. An action 
cannot be brought by the plaintiffs alone for a moiety of the ref 
titution money and of the coſts, becauſe it was either a partner- 
ſhip tranſaQion, when A. and B. ought to be joined; or not, 
when ſeparate actions ſhould be brought by each of the perſont 
paying. Grahom et al. v. Robertſon; B. R. 2 Term Rep. 282. 

3 Where money is owing to two partners, and after the death 
of one it is paid to a third perſon, the ſurviving partner may 
maintain an action for money had and received in his own right, 
and not as ſurvivor. Smith v. Bar row, 2 Term Rep. 476. l 


— 


them, 
ſubſcri 


trade 1 


trade from th 


Partners, | 


(c) One dies. Diſputes betweeen the Executer or 


Adminiſtrator - of the Deceaſed and the Sur- 


vivor, Se. : 


1. JF one partner dies, the debts and effeQts ſurvive, but yet the 

ſurvivor is conſidered in equity as a truſtee for the repreſen- 
tatives of the deceaſed, who haye a ſpecific lien upon the ſtock; 
but ſuch lien may be loſt by /aches, or conſent to leave the goods 
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in the ſurvivor's power (a), when, if he becomes bankrupt, the (a) Nu. 
ſpecific lien is loſt under 21 * 1. c. 19. Per Hardwicke C. Ve — v. 


7. Skip, 1 Veſ. 242. . 450. 


2. An agreement was entered into between the plaintiffs and 
one H. impowering him to contract for the building a ſhip for 
them, and for the fitting her out, c., with a covenant that the 
ſubſcribers, i. e. the plaintiffs, and H. ſhould pay proportionate 
ſhares, according to the ſeveral parts of the money, and all the 
charges and diſburſements in equipping, c. H. dying inteſ- 
tate, a bill was brought againſt his repreſentatives, by the part- 
owners, that they ſhould have a ſpecific lien upon what ſhould be 
due to H. for his ſhare, for the money they had paid to the tradeſ- 
men for fitting out the ſhip, &c. Lord Hardwicke conſidering 
this to be a partnerſhip concern decreed accordingly ; ſaying that 
the court always laboured to decree a partnerſhip to prevent other 
creditors from running away with that which the plaintiffs had 
expended. Daddington v. Hallet, 1 Vef. 497. 

3. Where A. and B. enter into articles of partnerſhip, and it 
is provided by them, that notwithſtanding the death of A. the 
trade ſhall be carried on by his repreſentatives jointly with B. if 
B. die, his repreſentatives ſhall not be entitled to carry it on. At 
the Rolls, OF. 30, 1750. Pearce v. Chamberlain, 2 Ve, 33. 

4. On a bill for ſpecific performance of an agreement to let 
the plaintiff into trade, his Honor ſaid, he never knew an in- 
ſtance that the court decreed an account of the profits of the 
time the plaintiff ought to be let in. Where a 
truſtee has money of an infant's to 1:y out in the funds tor the 
infant's benefit, and lays it out in trade, which produces 100. per 
cent. the court will give that infant an option, either to have in- 
tereſt, for the money or the profits of the trade: but that is a very 


; fingular inſtance and the only one of the kind. Anonymous, at the 


Rolls, July 9, 1755. 2 Yeſ. 629. } | 

| e court would nor decree performance of ſuch an agree- 
ment, and then decree damages for me delay in not letting in the 
plaintiff ſooner, for that the plaintiff might have had, if he had 


uled his remedy at law. Id. 1b. 


1 Atk. 165, x Vel. 348. 
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(D) One dies (or becomes Banktupt.) Diſputes 
between Creditors ànd the Survivor, Cc. 


I, and B. partners as bankers, gave a note-to C. for a ſum of 

AA money. ' Afterwards A. dying and leaving B. one of his 
executors, C. called upon B. for a ſurther ſecurity than the note, 
and judgment was. entered up in an action againſt him, not ag 
executor of A. but as a ſurviving partner for a partnerſhip debt, 
This is an extinguiſhment of the demand on the note, but it 
See 1 Ack. continues a partnerſhip debt, only betteted by the ſecurity. Ja. 
—.— cumb v. Harwood, at the Rolls, Per Sir J. Strange. 2 Vg. 265. 
Burrell, $26 July 2283, Cooke's B. L. 3566. 


2. One of three partners in a ſhip and cargo, the coſt and outfit 

of which was 4568“, pays only 416/. in part of his third ſhare, and 

ves his notes for the remainder ; but before they become due is 

eclared a bankrupt. The other partners cannot, by voluntarily 
diſcharging the notes; ſtand in his place for any ſhare of the pro- 

| fits, but the aſſignees are entitled to a full third, both of the profits 
be reporter of the adventure and the value of the ſhip. For all the expence 
Lag , being incurred prior to the bankruptcy, if the yoyage had proved 
Cen, à lofing one the bankrupt would have been liable for the whole 
Airected this in Proportion to the other owners; and as he had thus a right to 
ee a third of the profits at the time of the bankruptcy, his inſolvency 
Ates in the does not vary the right. Tlie taking up the notes was the agree- 
ame opi- ment of third perſons, without the privity of the bankrupt or his 
non.  affighees, and cannot vary their right. Smith v. De Silva, . R. 


469. 

23. A. and B. being partners, A. receives, as aſſignee under a 
commiſſion of bankrupt, 2563/7. which, with B.'s privity, he ap- 
plied in their joint trade, and entered on their joint- account. The 
partnerſhip is afterwards diſſolved, and the partnerſhip effects are 
aſſigned over to A. who took upon him the debts. Afterwards 
a joint-commiſſion iſſued againſt both of them, and new allignees 
were choſen in that commiſſion, under which 4. received the 
money. It was held in B. R. upon an iſfue out of Chancery, that 

this was no payment by B. ſo as to diſcharge him of the claim by 
the new aſſignees to the truſt- money, but that both were liable to 
make it good, Smith and others, Aſſignees of Lewis and Potter v. 
N. and T. Jamieſon, 5 Term Rep. 601. : 

4. Bankers, upon a depoſit of money with them, give notes 
bearing intereſt ; the partnetſhip was diffolyed ; one of the part- , 
ners foon afterwards died, and his creditors were called by public 
advertiſement. Another partnerſhip was formed by the ſurvivors 
and others, who iſſued notes of the former partnerſhip, and paid 
the intereſt of the depoſit notes, for near two years, when they 
failed. The aſſets of the deceaſed partner held diſcharged. 3 2 
Jun. 277. 1796. Daniel v. Cres. 


way 2294 1h) (E) Inter fe. 
1, PARTNERS are joint-tenants inthe took and all effects; #nd 


ey are riot only ſo in rn? tapas ſtock in being at the 
ume of entering into the partnerſhip, but they are to continue 


ſo throughout, whatever changes may happen in the courſe of the 


ade. And being ſeiſed per my er per tout, when an atcount is 
to be taken each is entitled to be allowed againſt the other 
thing he has advanced, or brought in as a partnerſhip tranſaction, 


and to charge the other in the account with what the other has 


not brought in, or has taken out more than he ought ; and nothing 
is to be conſidered as his ſhare, but his proportion of the re- 
e on balance of the account. Per Lord Hardwicke C. in 
i v. Ship, 1 Ve. 24%. B. 499. S. P. Vide alfo Fox v. Hun- 
bury, Cowp. 445, Smith v. De Silua, Ib. 471. - Goſs v. Dufreſney, 
Dovier, 371:  Cooke's Bank. Laws, 552. | 

2. A partner has a ſpecific lien not only on-the original ſtock, 
but alſo on every thing coming in lieu during the continuance or 
after the determination of the paftnerſhip. Id. ih. and Corp. 449. 
Per Lord Mansfield. _ : | 
3. The partnerſhip effects muſt be applied to pay the partner» 
ſhip debts before any other -partner can claim any thing out of 
them, either for his ſhare or debt. Id. ib. 456. 

4. Three perſons ſeiſed of land called B. in fee, entered into 
partnerſhip for 21 years, erected mills thereon, and declared the 
uſes of the land to be to themſelves in fee as tenants in common. 
Afterwards they entered into another partnerſhip by deed for 2x 
years, taking in four new partners, and in'the partnerſhip deed 
there was a covenant from the three original partnets to ſtand 
ſeiſed of the land in truſt for the co-partnerſhip in the propor- 
tions in which they were reſpectively intereſted therein, and a 
proviſo, that in caſe any of them wiſhed to diſpoſe of their ſhare, 
that they might do ſo, giving notice to the other partners, in or- 
der that they might have an opportunity of purchaſing. The part- 
nerſhip term being expired, they went on afterwards without any 
new agreement. One of the partners being dead, and the part- 
nerſhip diſſolred, Lord Thurlow C. held, that this agreement was 


not ſufficient to alter the nature of the property from real into 


ſonal, ſo as to make the deceaſed partner's ſhare of it diſtri- 


table to his repreſentative, according to the rules of law re- 


gulating the latter. Thornton v. Dixon, 3 Brown, 199. 


5. One partner may maintain an action for money had and re- 
ceived agaioft the other partner for money received to the ſepa- 
rate uſe of the former, and wrongfally carried to the partnerſhip 
account, Smith v. Barraw, B. R. 2 Term Rep. 476. 

6. One partner cannot recover a ſum of money recei 


the other, unleſs on a balance ſtruck, that ſum is found due t 
1 7. One. 
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346 | Partners. . | 
7, One partner may be creditor of another, and -prove his debt 

under a ſeparate commiſſion. Ex parte Drake. Cited 1 Ath. 225, 

8. Where two enter into articles of partnerſhip for ſeven years, 

in which is a covenant to account yearly, and to adjuſt and make a 

fioal ſettlement at the expiration of the partnerſhip, and they dif, 

ſolye the partnerſhip before the ſeven years are expired, and ac. 

count together, and ſtrike a balance, which is in favour of the 

20, though plaintiff, 2 ſeveral items not connected with the partner. 
lip, and the defendant promiſes to pay it, an action of aſſumpſit 


Bale bed lies on ſuch expreſs promiſe, and the plaintiff need not bring co- 


— 14 venant upon the articles. Fafer v. Allanſon, 2 Term Rep. 49 
| 8 | to the partnerſhip. Vide Moravia v Levy. Cor. Buller J. at G. Hall, Mid. 1786. 


9. One part owner of a ſhip; freighted it, although the other 
expreſsly diſſented ; the ſhip and cargo were loſt, and held by his 
Honor, that as the party diſſentipg ſhould not be entitled to a 
advantage from the freight, ſo he ſhould not be anſwerable for the 
loſs. And he faid that the printed report of Strelly v. Winſor, 
1 Vern. 297. which is contre, was not right, but differed great] 
from the decree, Horn v. Gilpin, at the Rolls, 15 Feb. 1755, 
Ambl. 255. | | | | 

10. 25 cauſe for an account of a partnerſhip, both parties 
being dead, a receiver ſhall be appointed ; but it is otheriſe where 
one partner ſurvives, for there was a confidence between the par. 
ties. Philips v. Atkinſon, at the Rolls, 13 Nov. 1787. 2 Brown, 
7 

* Where money to fit out privateers was raiſed by ſhares, 

and 30 ſhares remained undifpoſed of, and a prize was taken, 
Lord Hardwicke C. deerced the undiſpoſed ſhares belonged to 
the managers, (whether they purchaſed them after the capture 
or not,) and that they were not to be divided among the other 

owners; for in caſe of loſs they would not have been liable for 
them. Blunt v. Cumyns, 2 Veſ. 331. 

12. In all ſea adventures the acts of a majority of the partners 
"binds the whole. 1 Bro. Par. Ca. go. 1704. Fiſcounteſs Dow- 
ager Falkland and others v. Lord Cheney. ? 

13. Three perſons agree to become partners, and equally con- 
tribute to raiſe a joint-ſtock, The buſineſs was carried on by 
one of them only, and no articles were executed, becauſe there 
were reaſons for keeping the partnerſhip ſecret, Held, that a 
draft of articles, together with a ſtated account, and the payment 
of money by the acting partner to the others, were ſufficient 
evidence of the partnerſhip, whereon to ground a decree for an 
account. 1 Bro. Par. Ca. 170%. Worts v. Pern. | 
14. One of ſeveral partners, who is treaſurer for the whole, 
enters into a contract with A. and afterwards failing, his eſtate is 
veſted in truſtees, Though the contract with A. concerns the 
partnerſhip bufineſs, yet he is not entitled to any ſatisfaction out 
of the treaſurer's ſhare of the partnerſhip effects, but mult come 

; | In 


* * 


/ 


and injunction from executing ſecurities in t 


| urn, nN 1 


Partners. : 


in equally with the reſt of his creditors ; the money due to 4. 
gpon the contract not being for wages. 1 Bro. Par. Ca. 384. 
1713. Ball v. Lord Viſcount Laneſborough. 

15. A. agreed to take his nephew into partnerſhip with him, and 
with his own hand made the following entry in a new ſet of books, 
tf. viz. © Debtar to account of ſtock in trade, for ſo much ſtock 
I put into the company's trade with my nephew H., 10,0001.” 
The name of H. was for ſome time uſed as partner in the trade, 
but no articles were ever entered into between him and his uncle 
nor was any part of the ſtock or profits received by or made good 
to him. H. is not entitled to an account. 1 Bro. Par. Ca. 432. 
1714+. Jacobſon v. Henekenens. 

16. A., on behalf of himſelf and partners, enters into a. con- 
tract with B., but the name of A. only was uſed in the contract. 
4s partners are liable to him. 3 Bro. Par. Ca. 127. 1725, 

Brown v. Gibbins. * n | 

17. If a partner aſſigns his ſhare for a valuable conſideration 
to a perſon not having notice of the partnerſhip, that is a ſtrong 
caſe for the purchaſer, decauſe he gains the legal intereſt ; but it 
depends on the courſe of trade, which governs in mercantile mat - 
ters. 1 Fef. 499. 1750.  Doddington v. Halle. 

18. One partner, notwi 
1750. Pearce v. Chamberlain. 

19. On decreeing performance of an agreement to let into a 
trade, an account back of the profits will not be decreed; but an 
infant; whoſe truſt-money 'is laid out in trade, has an option. 
98 1755, _ his Fe | oy — 

0. One part owner ot a freights it con to the expreſs 
difſent of the other, the ſhip and cargo are voll, the loſs falls 
wholly on the part owner who freights. Ambl. 255. Feb. 1755. 
Hern v. Gilpin. | 42 


21, Though a co-partneſhip agreement may alter the nature of 
real eſtates, yet it muſt be expreſs ſo to do. 3 Bro. Ch. Rep. 199. 


Jan. 1791. © Thornton v. Dixon. | | 
22. An account of a partnerſhip eſtate, and of monies paid to 
one of the partners during the partnerſhip, directed at the diſtance 


of four years after its diſfolytion, under circumſtances, ſhewing 


that one partner retired from a conviction that the partnerſhip 
Fre inſolvent, 4 Bro, Ch. Rep, 422. Aug. 1793. Anderſon v. 
altby, Ad 1; 2819: RI, 


23. Bill by a partner under a parol agreement charging miſ. 


eanduct in the other partner, and praying a diſſolution, account, 
he name of the firm: 

demurrer to the prayer for-a diſſolution, becauſe there was no 
writing hetween them, overruled. 3 Pf. jun. 74. March 1796. 
Mer v. Enn 8 
24. Partners bound by an inſtrument executed by one in the 
fence of the others. 3 Ve. jun. 578. Jan, 1798. 


27. The 


ichſtanding a temporary diſorder, con- | 
' fidered as partner. 2 Jg. 35. 


Burn v. 
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. 26. The good - will of a trade carried on in partnerſhip without 
3 Boos ; 2 e. and is not partnerſhip ſtock ; profits accrued af. 
ter the dea one partner are joint- property. 5 Pe. ; | 
| Fuly 1800. Hammond v. Douglas, * : 7 | oe 
26. The court cannot make an allowance to one partner for the 
' expence of entertaining the cuſtomers; the accounts having been 
annually balanced without ſuch an item is concluſive. 1 Aft. ga. 

33 C. 3. Thornton v. Proctor. * 
27. The court will not appoint a receiver of a ſubſiſting part. 
Pj trade, unleſs on the groſſeſt abuſes of ſome of the partners, 


2 AH. 453 - 346. 3. Oliver v. Hamilton. 
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16 247. (A) Parties in Suits in Equity. Of the Neceſſity of 
having proper Parties; and who ſhall be in ge- 
nerak. - SO 
1. PERE ſeveral perſons have claims upon an eſtate, in the 
'V different characters of rs kilos and mort- 
Baer the perſon claiming the ultimate beneficial intereſt may 
make them pil parties to his bill. 3 Bra. Par. Ca. 122. 1725. 
v. . Re 
. On a bill for an account of fees and to eſtabliſh a right, all 
perſons who have any pretence to the right muſt be before the 
court, for they will be bound by a decree here; otherwiſe as to a 
| F Judgment at law, which will not bind the right of a third perſon. 
3 | 2 th. 296. 1742. Poder v. Biſbop of Lincoln. | 
3. Where the juriſdiftion is drawn out of a court of law, all 
the parties muſt be before the court, who are neceſſary to make 
the determination complete and to quiet the queſtion. 2 4tt. 
5156. 194%. Paare v.'Clerk. Wo | 
4. A few creditors may ſue for themſelves and the reſt, and 
the ſuit abates not by the death of one of them. 2 #2/. 312. 
1761. Leigh v. Dr. | 
5 . Part of a ſhip's crew appoint two to be agents; on a bill to 
ge reſt muſt be parties. 2 V 312. 1751. Leighv. 
| - Agents mult ſue in the names of their principals. 2 74 
J 2. Bill for a moiety ; the other moiety was given to A. for life, 
. and upon her death; to ſuch perſons ak the Wed appoint, in fl. 


23 gfe sel 


1 


cut with his father, brings 


Party. | 
fault of appointment to other perſons : thoſe perſons muſt be bre 
ties. 3 Bro. Ch. Rep. 229. 1791. Sherrif u. Bireb. 
8. So to a hill by /ome of the reſiduary legatees, all muſt be pars 
ties 3 wk on Rep. 365. 1791. 2 v. Neville. 


(BY Parties to Bills in Chancery. Who. 


1. BEL by by plaintiff Orlando Humphreys, againſt his father Sir 

umphreys, for an account of the perſonal eſtate of 
Col. Lancaſbire, deceaſed, who by his will gave 10, oool. to his 
wife Helen and daughter Helen, and diſpoſed of the ſurplus, one- 
third to his wife, and two-thirds to his daughter, and left his 
wife and brother executors; defendant married Helen the wife, 
plaintiff married Helen the daughter; defendant made a large ſet- 
tlement on the plaintiff his ſon on his marriage. Plaintiff falling 
his bill for an account of Col. Lan- 
eaſbire's perſonal eſtate. At the time of filing the bill, Helen, the 
defendant's wife, was dead, and alſo the brother, wo was exe- 
cutor of Col. Lancaſhire, ſo that there was no executor or admi- 
niſtrator of Col. Lancaſhire before the court, and therefore de- 
8 1 and the demurrer was allowed. 3 P. Vm. 


30. 1734. Humphreys v. Humpheys. 


2. Plea to a bill for diſcovery of aſſets, that the adminiſtrator 


was not a party, though it was a fact not diſputed, that he was 
an inſolvent perſon, allowed. 2 At. 51. 1740. Aſburft v. Eyre 


and 3 Atk. 341.8. C. 
to make the ſubmiſſion to an 


3. Where the parties have 
award. a rule of court, and to be reſtrained from Se a bill 


in equity, the arbitrators, notwithſtanding the award 


tive in point of law, may plead it in bar to a bill here, and K in 
ſome inſtances, on motion, arbitrators have been ordered to be 
526 2 LY from being parties. 2 Ath. 395. 1742. Lingod'v. 

4- Bill againſt a truſtee (in a mortgage deed by which an an- 
nuity of 30“. per ann. was ſecured to plaintiff) who had aſſigned 
his truſt ; the aſſignee ought to be made a party ; as the decree 


ſhould be firſt agaiuſt him, and the truſtee to ſtand as a ſecurity. 5 


2 Bro. Ch. Rep. 225. 1787. Burt v. Dennet. See Obligee. 

5. To a bill by aſſignee of a judgment, aſſignor is a "IN 
par: 1 ef. jun. 403. 1792. Cathcart v. Lewis. 

& Ons. of two joint-executors and reſiduary legatees ai 

his intereſt, and died; the aſſignee filed a bill to have half the re- 
due transferred to _ The repreſentative of _ ally gnor 2 
not be a 3 appear any doubt of the validity 
hie a 392 Auftr. 65 1. 36 G. 3. Blale v. Tones. 

7. The Attorney-General need not be a party to a bill for a pri- 
Yate charity, ſuch as a voluntary ſociety to provide for theſmembers - 


. 18 a7 5. 
9 2 4 Nor 


* 


Attorney- 
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| Party, | 
8. Nor to a bill for an account, where a legacy was to 
charity. 4 Bro. Ch. Rep. 38. 1792.  Chitty v. 8 8 
9. Fowler was outlawed in a civil action at the ſuit of Peck, an 
extent iſſued out againſt him, and an inquiſition and a levari faciay 
thereon; by virtue of the /evars the ſheriff levied 50/; and it was 
moved that it might be paid to Peck, which would put an end to 


all diſputes between them: although Fowler conſented by bis 


counſel, yet the court would not do it, becauſe nobody conſented 


for the crown, and the king is entitled to the g. Bun. 38. 


1718. Rex v. Feuer. . | | 
10. A. is indebted to B., B. outlawed A.; and C. having goods 
of As in his bands, B. brings a bill againſt C. to diſcover what 


goods of A. C. has in his hands, C. may demur, for that B. makes 


no title to the goods, as having no grant from the crown ; alſo for 
that the Attorney-General ought to be a party. 2 F. Wm, 269. 
1725. — V. Bromley. ps . ; | 
11. Anceſtors of plaintiff had a yearly rent of 10 marks iſſuin 
out of the manor of Newport Pagnel, in the county of Bucks, 2 
payable to them and their heirs ; and this manor afterwards com- 
ing to the crown, upon a petition exhibited before Hen. 8. in his 
court of augmentations, it was decreed by the court, upon advice 
had with the juſtices of the Court of Common Pleas, that the rent 
ſhould be paid by the king, his heirs, and ſucceſſors, by the hands 
of his lord of the manor, to the receiyer-general of the county} 
fo. 


and now the manor being granted out of the crown to the 


fendagt's father in fee, with a covenant to make an allowance to 


the patentee for that rent, or to the like effect; relief was prayed 
by the plaintiff againſt the patentee, and granted without making 


the Attorney-General a party. Hard. 18 1. 13 Car. 2. Stafferd 


v. Earl of Angleſey. r 
12. The mother of a baſtard by her will gave all her perſonal 


eſtate to the baſtard, and made B. and C. executors ; mother 


died; the baſtard died inteſtate, without wife or iſſue z one of the 
executors brought a bill againft the mother of her that was the 
mother of the baſtard, and who had in her hands the baſtard's 
portion, praying an account of the ſame. The defendant, the 


mother of the child's mother, demurred for want of parties, in 


regard the adminiſtrator of the baſtard and the Attorney- Ge- 


neral ought to have been brought before the court. Lord Chan- 


cellor.— The executor of the baſtard's mother is entitled got 
rſonal eſtate of his teſtatrix; and though this may be in 
For che baſtard, yet as the executor has a legal title, he can give a 


* 


| diſcharge to the defendant. © 3 P. Ni. 33. 1729 
Bath. e Tan: 


Ig. Where a legacy was given to a charity, upon a bill for an 
account, it was held neceflary to make the Attorney-General a 
party. 4 Bro. Cha. Rep. 38. 1792.  Chitty v. Parker, 

14. It is a general rule that no one need be made a party, 


"againſt whom, if brought to 2 the plaintiff can have no 
Jecreg: thus a refiduary legatee | 


not be nn 


governo 
confoun 
againſt 
pany. | 
but Lo! 


| 8 ] 
6 
1 * 


him to 
the plai 
dot nec 


LE 


N. 1796. "France v. France. 


Party. 
tor the ſame reaſon, in a bill brouglit by the creditors of a bank - 
rupt againſt the aſſignees under a commiſſion, the bankrupt him- 
ſelf need not be made a party. 3 P. Vm. 311. in notis, * * 
" 15. Where a bond creditor brings a bill againſt an executor 


for an account of aſſets, and for ſatisfaction, it is no objection 


for want of parties, to ſay he has not brought other bond creditors, 
or creditors of a ſuperior nature before the court, for any ono 
bond creditor may bring his bill, as the court decrees only an 


account, and directs the executor to pay in a courſe of admini- 


{ration ; and then the executor may before the Maſter ſet forth 
as he is conuſant of the eſtate and condition of the teſtator, what 
debts are prior to the plaintiff's, which he is obliged to pay, as 
having a legal preference. 3-Ath. 572. +1747. Anon. © 

16. Admiral Lefock makes two inſtruments, one a deed by 
way of agreement between him and the defendant Monk, the 
other a will; by the deed he puts 4o00o/. into the hands of Monk, 
to pay to the admiral himſelf for life, an annuity of 160/., and 
afterwards to pay 1000/. a- piece to Peacock aud Cockburn, if they 
ſurvived him; and an annuity of 1001. for life to Mrs. Knowles his 
houſekeeper, if ſhe ſurvived him; the reſidue to Mont; and if the 
annuity'of 160/. be unpaid after — quarter-day, Monk was to 
repay the 4000/. to Mr. Leſtock himſelf, to be placed out in the 


names of Leffock and Monk : by the will he makes Monk executor 


and reſiduary legatee: after his death Mont made fome payments, 
but diſcontinued them on notice of a bond creditor, apprehending 
that there would not be ſufficient to pay that and the others alſo ; 
which occaſioned the preſent bill by three perſons claiming the 
benefit of the truſt ariſing under#the deed, Objection, that they 
had not made the bond creditor a party, who had alſo filed his 
bill. Odjection overruled. 1 Ye. 127, . 
17. J. S. late a governor in the Eaſ Indies, bought 1000ʃ. 
South Sea flock, and accepted it in the South Sea books ſoon after 
he bought it. There was another J. S. owner of ſome South Sea 
ſtock at the ſame time, who went by the deſcription of J. S. of 


** 
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R. J. S. of R. got the 1000). of J. S. the governor placed to his 


account in the South Sea books under the deſcription of 1000. 
South Sea belonging to J. 8. of R. In 1725 J. S. of. R. trans- 


ferred the 1o00l. South Sea ſtock to his broker B. to ſell it, which 


B. did. Governor J. S. died, when the fraud was diſcovered. The 
governor's widow demanded the 1000/. of J. S. of R., who was 
confounded, and died the day after. Bill by the governor's widow 
2gainſt the adminiſtrator of J. S. of R. and the South Sea com- 
pany. It was objected that the broker ſhould have been a party, 
but Lord Harawicke ruled not. Barnes, 324. | 


18. Bill by one truſtee of ſtock againſt the other, to compel aht qua 


him to replace it, or give ſecurity according to engagement, when . 


the plaintiff joined in transferring the Rock into his name. It is 
not necefſary that the cui gue truſt ſhould be a party. 3 Fe jun. 


: 
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109. Plaintiff being e- with A. brought his bill to have fl 
wn apportioned an a partial eviction by the leſſor, and 5 
the other leſſee was neither plaintiff nor defendent, (for if he te. 
- ſuled to be a plaintiff he might be à defendant ;) the bill way dil. 

_ "Miſſed with coſts. Strange, 9. "BN 

+20. A lcale of lende granted with an exception of minez, 
| e. and the power of working the fame; and the leſſor covenantz 
_ - _ to wake ſatiaiaRtion for all damages and ipoil of ground, to ariſe 
_ by werking the mine. At the time af grantipg this leaſe, certain 
bel mines den the premiſes wers demiſed to J, R. In a hill 
"brought for the performance of this covenant agaiuſt the repre. 
fſlentatires of the leſſor, it is neceſſery o make the leflee of the 
- coal mina a party. 4 Bro: Por. Ca. 122, 1733. Gtemy, 


-w 


e . Plaintif« was bound for Clarke, (who was doorkeeper aid 


Sooners. | 
C 5e i ws Tor 3 


untant of the impreſt money to the commilſigners of gxciſe,) 
2 uſtiy accounting, and for performance of his duty; and he 
filed his bill dgainſt the accountants to the commyſſoners of exciſe 


dual the Attoragy-General, praying that the accountants to the 


© gopupiſiones might diſcoyer certain hooks ſtated to have been 
delivered by Claris to them on his going out of office ; by which 
books it would appear that Clarke had paid more than he received; 
and that the proceedings” might des wag s /cire fqcias iſſued 
_ againſt. the plaintiff upon his bond for the recovery of 2 ſum of 
money: ſaid to be ynaccounted for by Clarte. The commilſioners 


"pf angle ſhould baye been parties. Bunb. 291, 1730. Make: 

race v. Needler ang e rr. | 

22, Hill agnin& an officer under the commiſſianers for build- 

— - ing the new churches is improper, The commiſſioners only, and 

: not the treaſurer, ought to have been parties, for it is abſurd to 

mile the perſon who acts miniſterially the ſols party. 2 4th. 144. 
#749:  Fernonv, Blackerby. ; 8 

ED ps Bill by plaintitf, the undertaker of a navigation at Thirt 

„ 


chhbirr, agaialt the commiſſioners (named in the act of pat 
_ Jiarnent for garryiog it on) wha had yay the ſeygral orders. 
Thare were three queſſions. Whether the deſendants were per- 
„ ſanally Habe? Whether all who were preſent at any meetings, 
and bad figned. ſome, but nat all the prders, were hable to all 
arderg, ar only as to ſuch as they igned ? Thirdly, Whether the 
phaingif was right in filing his bill in this court, or his remedy was 
For hr The court was of opinjon, that the commiſſionen 
who ſigned any. of the erders are liable, and that the bill was well 
+» «24 Bree Gh, Ru. 101. is netic. 1978. Horſley v. Bel. 
Committe. 24. Committee of a voluntary ſociety entering into agreemgnts 
..__ _ with trafen, tor the. whole, it is ſufficient to make them par- 


ttt 4% 4 bill, and nat negsſſary te add all the other ſubſcribers | 


1 Bro. 1891s 178, Cullen v. Dube 


44 
2 
? n 


So. 7 


Im: 11.4 SY 


thit 


< 


inſolver 
where ; 
brough 
aſſiftand 
tributio 


heirs an 


there muſt be ſeparate bills upon diſtin evaſions of patents 
otherwiſe of a right „ the collins of al 2 Yef. 


jun. 486. 1794. 


T Dilly v. Deig. Mayor of York ve Pilkington, 
the | 


46. In a bill by the plaintif againſt the Zof India Company, one Cres 


ef the officers of the company was made a defendant, in-order to 
diſcover ſome entries and orders in the books of the Company; 
demurrer, for that defendant was not charged with being intereſted 
in the matters in queſtion, and that bis anſwer could not be read 
againſt the Company, as the anſwer of one defendant.cannot be 
jead againſt the other. Demurrer dyerruled. 3 P. Wms. 310. 
1134- - Wych v. Meal, © h M36; 57,5 135. 

27. A corporation may join in a ſuit to eſtabliſh a claim, on be- 
half of its individual members. Anfr. 738. 36 G. 3. Corpo» 
ration of London and others v. Corporation of Li E 

A bill was brought by a leſſee of 21 


down as it ob- 
firacted the plaintiff's way to his fields, and to be quieted in the 
poſe ſion of the way in future. Objection for want of parties, 
becauſe the dean and chapter of Winchefler, who are the owners 
of the inheritance, are not brought before the court, and it was 
held good. 2 Att. 515. 174% Pere v. Clark. © | 


29. It is not a general rule that any perſon who has aſſets may Devoe 
be made a defendant, for it would be of dangerous conſequence Creditor, 


to inüſt that you can make any perſon a def who has affets, 
unleſs you can ſhew to the court he denies that he has any ſuch 
Wo, or IEEE them improperly. 2 Ath. 33. 1739. Simpſon 
J. F augt Ne.” | * 1 | ; 

30. There were three obligors in a bond, plaintiff, the 

brought only one obligor before the court and the repreſentative 
of another, but not of the third, the bill ſtating him to be dead 
inſolvent. Lord Chancellor Hardwicke. The general rule is, 
where a debt is joint and ſeveral, that each of the debtors muſt be 


drought before the court, becauſe they are entitled to each others 


alliance in taking the account; and debtors are entitled to con- 
tribution where one pays more than another. On ſpecialty debts 
heirs and executors mult be parties, but where the obligors are 
2 they are not neceſſafy parties. 3 Att. 406. 1746. 
v. Jackſon. | | | 

31. Ba low and repreſentative of Newland brought a bill 


for an account againſt Sir George Champion, the ſurviving partner 


or ond? n 
1000l., alſo brought @ bill againſt Sir Ghampiort for an 
account, e — 

iy Clts if every evditor —— — 
ply ſuits if every creditor might not only bring his bill 'agai 
the perfonal ive of the debtor, but alſo againſt every 
debtor of that debtor. Per Lord Chancellor. The general rule 
— Its 7 vaaR_2 need not make 


- 5 4 
. - 
. a Y 
* — eo ones oO O—_ „ — 


N years under the dean Dea and 
chapter of Wincheſter againſt a lord of a manor and the tenant; Chepuer» 
of a particular houſe, that it might be 


, and it was 


any body a party but the perſonal repreſentative. At the ſame 
time in this court, if there are any perſons who have poſſeſſed the 
oſtate, or any debtors of the deceaſed, and any colluſion between 


them and the repreſentative, they may here make them parties 
and demand an account againſt them. And an account was de- 


Creed between the plaintiff in the ſecond (cauſe and Sir George 


Heirs and 


Champion. ' 1 Vef. 109. 1148. Newland v. Champion. Pe rock 
v. Monk, Did. 31. "Atterſon v. Mair, 2 Veſ. jun. 96. 8. P). 
32. An inſolvent debtor is not a neceſſary party to a bill by a 


purchaſer of his intereſt in ſtock againſt his aſſignee. ' 3 B.. Cz. 
* : ' * 4 


Repi228. 1791. Caller v. Wollaflon. f | 
33- In caſes of ſpecialty debis heirs and executors muſt both 


be parties. 3 Atk. 406. 17460. Madox v. Jauchen. 


34. Where an eſtate has been for ſome length of time quietly 
enjoyed under a will, it is not neceſſary to make the heir a party. 


ton bill by creditors” againſt the deviſees: but generally where 


* V7 the copy bold eftate, then ſuch grantee being capeb 


lands are deviſed to pay debts, if creditors bring a bill to compel a 


ſale, the heir is to be made a party; otherwiſe in cale of a truſt 
created by deed to pay debts. 3 
v. Ingledew. \ 
there is only an equitable c on a c 
E 4 0 . „a heir a e E the 755 eflate of the 75 d could not 
be to @ purchaſer ;, but if the heir at law bad, after the teftator's death, conveyed 
0 a N TH ang to the purchaſer, it 
t not be neceſſary to the heir a party. Ibid, in f 
35. An heir at law need not be made a party to a bill brought 
by a deviſee to redeem a mortgage, unleſs he claims to have the will 
ab. 2 Vef. 431. 1752. Lewis v. Nangle. But deeds can- 
not be delivered out of court to a-deviſee, unleſs the heir is a party 
to the ſuit. 1.Yeſ. jun. 29. 1789. Auen. Nor can the exe- 
cution of the truſts of will of real eſtate be decreed, unleſs he is 
before the court. 1 Ye. jun. 272. 1791. Grahamv. Graham, 
36. A. covenants ſor himſelf and his heirs, that a jointure houſe 
ſhall remain to the uſes in the ſettlement. The jointreſs brings a 
bill againſt the heir for a performance. Defendant demurs, for 


that the executor ought to be a party; and allowed. 3 P. Wm. 


331. 1734: Knight v. Knight. 


bill by a mortgagee againſt the ber of the - cloſe, the executer of the 
2 : ee IE be a 2 SJo note 4 — Pug eneapd 217 * c 2 nay te 
#he bill was to recover a ſatisfafion in damages for want of repairs, Ic. and there the per- 
fonal eftare is the natural fund for that pu p ſe ; but here the bill w not to recover the debt, 
but 67 the equity of redemption, Ibid, ia not's. | 655 | 
535. A bill of diſcovery of real aſſets may be brought againſt 
the heir in order to preſerve a debt, without making an admini- 
ſtrator of the perſonal eſtate a party; where you ſuggeſt that the 


_ rejjreſemiation is conteſting in the eccleſiaſtical court, there a 


lea for want of parties would not be allowed: 2 Att. 51. 1740. 
tunket v. Penn. | N wtf $4071 1 
38. A father by his. will appoints an executor durante minor 


_ fate of his daughter, and that ſhe ſhould be the executrix when 


before 


mme came of age z dhe daughter, turned of 21,. is brought alone 


Vn 91, 92. 1130. Harris 


bald, and the legal eflats deſcends to l 


Party: | 


fore the court, though it ap ars in the qu that "the executor, | 


wo ed i dn, bl greateſt the per- 


e 
1 K xenbam. 


9. Ob djection ſor want of * upon 3 3 William ; iy Meru, 
_ againſt nent deviſcs, that the heir at law muſt be be 
ba =; court ; and all owed, 2 th, 5 1740, 


durante minore be wache dle 
al eſt; © 3; he ought. 


40. 9 an R ISI apply wegen. nos charity, to 
other uſes than thoſe ſpecified b Age 
dutry gift to truſtees for other charitable "uſes, the truſtees and t 


/ heir, though diſinberited, are neceſſary parties. 2 Bro. Ch... 


% 1789. Att General v. Green. 
41. Bill by deviſees in truſt to ſell for {| cific. performance of 
an agreement to purchaſe: exception to th Kn Favoyr of 0 


che title, that the perfons entitled to the purcha e-money, ſubject 
to debts and legacies and other charges. were not parties 4 
ſuit. The Chancellor was of opinion that they were not n. 


the will; where there 18-2 6 


Warren 0 * 


ſary parties to the r but if they were, that their cope | 


nant ought to extend only to their own acts and thoſe of the de-: 
viſor, and not to a general warrantry, without a ſpecial Optra 
for it. 3 Vf. jun, 233. 1796. Wakemariv. Ducheſs of Rutla 

42. A marriage ſettlement having been made of certain lands 
on the huſband for life, remainder to the wife for 7 5 wi divers 
remainders over; the preſent bill was brought by the huſband to 


have tho opinion of the court, Whether a certain parcel of land 


was intended to be included i in the ſettlement ? ObjeMion, that the 
wife was not made a party, which was allowed, as, if the court 
ſhould be of opinion againſt the huſband, a decree againſt him 
would not bind the wife. 1 Atk. 290. 1737. Herring v. Yo. 
43. J. &. by his marriage articles, reſerves to himſelf a 


to diſpoſe of the lands therein mentioned (and which are ſettled 


in ſtrict ſettlement) as he ſhould think proper, in caſe be ſettled 


other lands of the value of 1000. per annum to the Tame uſes 3 
there is iſſue of the marriage a daughter. 
this ſettlement, articled with J. S. for the purchaſe of theſe lands, 
but, 2 the time. ſor completing the payment of the purchaſe- 
money, 

— pay the reſidue. 
pel B. to complete his contract, ſuggeſting that at the tim e this 
contract was entered into, he had ſettled other lands of the 2 


wer 


B. without notice of 


had notice of this ſettlement, and thereupon. © re- 
J. S brought bis bill in order to co 


of 100. per annum to pes uſes in the original ſettlement... The ö 


wife and daughter dught to have been parties. Barnard, 371. , 

44- To a bill againſt a wife reſ pecting ber ſeparate property, 
the huſband is more a formal 
plaintiff really goes againſt the 
1 Fef. jun, 277. 1791. Lilla v. Ag 

45. Where an impropriator's right doe 

he need not be à party to à bill-for ſu 
$00, 147. Carte v. Ball. 
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jd rap in, he auſtady af. ahe_deſendant, "ang in which were 
Wy god a age in fibe, following, words: 8 Jownls, 
tp. the Nuke 


on in the bands of Mr. Sqwille,” 

e repreſentative the plaintiff was, and in whoſe pofleſhon 
they had been ever fince the year 1695 to the year 1745 3 not ne. 
that the duke's repreſentative Ay be 2 party. 1 7 


75 e ee Saville v. e no NouSo 75 - ; 
permitt heard, vithou * neceffary 5 
ug b bend LY jk 1925. Rogers v. fry party, — 
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4 3 
„ ſerved the only method to aſhiſt this caſe was, to let the eauſe 

tend -overg and to allow the plaintiff, on Fehes the coſts of the 
ap, to file 3 ſupplemental bill, in which be may charge the 
1 5 and make the truſtees parties. "3 A. 110. 1744. Jones 

„ . Jene ne 3 : * 6 ? N | 

65. Af che objectſon by the gefendants in the original cauſe, 

ſar· want of parties to the ſupplementa] bill, is not made in the firſt 
inſlanoe, it is too late to do it When the cauſe comes on again, 
here it was put off only for want of formal parties, in order 

that the decree might be complete. 3 Att. 217. 1945. Jones 


v., n „ N Pets 
Remainder - 2 Where there are ever ſo many contingent limitations of a 
wan. truſt, it is ſufficient to bring the truſtees, before the court, toge- 
ther with im, in whom the firſt remainder is veſted. 1 4. 590, 
1938. . Nophini v. Dares fo 
57. A;remaindet-man expectant on an eſtate tail, need not be 
a party to a bill, offe end of which is to impeach a ſettlement, 
e ſuch remainder- man is not regarded in equity, neither 
can he be bound. EA. Ca. Ahr. vol. 2. 166. Anon. pl. 8. 
65. In a bill for etecution df a truſt by ſettling an eſtate on the 
| ſeveral branches of a family, it is neceſſary to make the firſt per. 
ſon entitled to the inheritance a party, if in being. 2 Ye/. 492. 
Mae 
69. Bill to eſtabliſh'a cuſtom, whereby the owners and occu- 
. piers of certain lands in the | a of Tort Baldwin, ip the county 
of Oord, were obliged to keep ia 'Vult and boar for the uſe of 
tte porithidners: It was objetted*at the hearing, that a cuſtom 
- - which binds the inheritance of the lands can never be eſtabliſhed 
nn a court of equity, without the owners of the inhetitance are 
made parties; as College; (who were owners, c.) ought to 
- have benny here; pole ich objection the bill was diſmiſſed. 
Bunb. 181. 1724. Spendler d. Potter. 
Po. If a remainder-mian in tail brings a bill againſt tenants for 
bfe to havethe title deeds brought into court, and there are an- 
+ - - nuitants-vpdh*the reverſion; and others who have an intereſt in 
the truſt term, they muſt all be parties. 3 th. 571. 174). 
v. Pyacent. A. . 8 | x | | 
7. Wherd à mortgagee has à plain redeemable intereſt, and 
makes ſeveral: conveyances upon truſt, to entangle the affair, and 
to render it difficult for a mortgagor or his repreſentatives to re- 
- . deem, there it is not neceſſary that the plaintiff ſhould trace out 
all the perſons who have an intereſt in ſuch truſts; to make them 
parties, but where ier depends upon equitable circum- 
* ſtances, and the plaintiff is tot in the commoũ caſe of redemp- 
tion,rand here the mortgagee in fer has made an abſolute con- 
veyance, witty ſeveral limitations and remainders over, the decree 
cannot be complete without bringing at leaſt the firſt tenant in 
 _ - tail before the court. 2 zfrb. 237. 1741. Yates v. Hambly. 
Vendor, ; 72. If an anceſtor has for the purchaſe of particular 
Uands, and dies before it be completed, and the heir at law N 
1! - i | TS, a 


the co 


Party | 


{bill againſt the eviſees, who elaim under the anceſtor's will 


made before the purchaſe, the vendor muſt be a party, if his title 


73. Bill by plaintiffs, 'as leſſees of the reQor of Winterbourne, 
for a portion of great and ſmall tithes in Stoke Gifford, being a 


be doubtful, otherwiſe if it be clear. 1 All. 572. 1738. Green 


neighbouring pariſh ; the tenants and the lay impropriator, who 


claimed the grear tithe in Stake Giſſord were made parties; but 
becauſe the vicar of Stoke Gifford, who might be entitled to the 
{mall tithe, was not made a party, the bill was ordered to be diſ- 
miſſed ; but, upon application, ſtood over with liberty to amend, 
Bunb. 115. 1722. Baily v. Worral. | EN 
74. Bill for tithes by the biſhop and ſequeſtrator during the 
incapacity of the incumbent, diſmiſſed, the incumbent not bei 
made a party. Bunb. 141. 1723. Biſhop of London v. Nicholls. 
"15. Bill by a vicar, againſt a ſequeſtrator for an account of the 
profits received during the vacation: it was objected, that the 
biſhop ought to have been made a, party, fince the ſequeſtrator 
is accolintable to him for what he receives. By the ſtat. 28 Hen. 8. 
the court thought the biſhop ſhould have been a party; by con- 
ſent, the cauſe was referred to the biſhop of the dioceſe.” Note, 
It was ſaid that a ſequeſtrator could not alone bring a bill for the 
tithes. Bunb. 192. 1724. Tones v. Barrett. 22 
76. The repreſentatives of the undertakers for briefs, who are 
dead, need not be brought before the court, for they are each an- 
ſwerable the one for ,the other, and are to be conſidered as one 
body. 2 Ark, 162. 1741. Ex parte Angel. 5 9x 


(C) Want of proper Parties. The Effect thereof. 


1. A Bill is not difmiſſed for want of proper parties, but ſtands 
over on paying the coſts of the day, that the plaintiff may 


16 Vin. 2559. 


have an opportunity of making proper parties. 4 Bro. Par. Ca. 


122. 1733. Green v. Poole. 2 Ath. 15. 1737. Anon. 3 Att. 
Il. 1744. Jones v. Jones. blk, ; 
2. If at the hearing the plaintiff waives the relief he prays 
againſt a particular perſon, the objection for want of his being a 
party will have no weight. 2 Atk. 296. May 1742. Pamwlet v. 
Biſhop of Lincoln. 4M | Front p 3 iy men 
3. Exceptions may be taken for want of parties at the hearing 


* 


Dar went v. Walton. f 


of the cauſe, or the bill may be demurred to. 2 Ark. 510. 1742 


4. Bot it muſt be done at the opening of the proceedings, and 


before. the merits are diſcloſed. 3 Att. 111. 1744. v. Jones. 
5. If the objection by the defendants in the original cauſe, for 


- 


want of parties to the ſupplemental, is not made ia the firſt in- 
ſtance, it is too lite when the cauſe comes on again, where it 
was put off for want of formal parties, in order that the decree 

ight be complete. 3 Ak; 217. 1745. Jones v. Foes,” 
* ꝙ9a a4 6. Where 
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1787. 3 v. Belſber. 5 W ; 


36Via. ng9. () Favoured, ind all — e or or reſtrained. 


1. PLAINTIFFS ſuing in forma pauperir hall not amend by lear- 
ing out defendants without paying . coſts. 2 Bro. Ch. 


eb. 27. 179% Wilkinſon v. 


IPs » » G2” 


bil. Apa 
45 

| tilt he paid coſts m a former a 

af into-no 


i gon vexatious, and there! ore - refuſed to Ks 'proceedings 
6 v. Slow, 2 Fra. 878. 04 . sn * 


2. A pauper ſhall not aig his bill — * 375 
Ch. Rep. 87. 1790. Pearſon v. Belſber. | 
uper is liable to be committed for ling an an improper 
1799. Pearſon v. Belſber. e 4 
laintiff's proceeditigs as 2 } Jay uper, 

ion, wherein he was ndnfuited; 
"Se ee that the © nonfuit was upon s flip of the "attorney's, 
ang Fo the merits of the cauſe, which the Nefendant might 
to-Botwithſtanding, if be would. The court—This 


Vef. jun. 630. 
4. On a motion to ſtay the 


1 eee is ſettled in 0. . ind we eee ſo her, 


pork ny ng ſhall not pay "coſts for not goin 'to'trial>as other 
do: Bur the. coſts are taxed, we will prevent his be- 


jous, b bim to pay them beferd he ſhall try the 
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lam v. Rom * erm Rep. = 
Te Aft, AL fer, an and whe nonſuited ʒ after 
which he brought a ſecond action, and er hero And it wis 
moved on behalf of the defendant, that the coſts in the firſt ac- 
tion might be deducłed out of the recovery in the ſecond, but it 
was refuſed. Butler v. Innes, 2 _ — 

9. A plaintiff pauper ist het; to iſue-money 3 and if he to: 
ſign judgment becauſe ie de ande oes not pay it, the court 
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(4) What. As to a of Pawnee or kao; 3 *6Vin.26z. 
te ang Dow conſidered. 


1 HERE money is generally lent upon 2 pledge it 
prive the lender of his remedy e, cio 


"but to do = * mult, be a ſpecial agreement to ſtand ta the 


e only. The South Sea Company v. Duncomb. Trial at har 


24 R. 2 Stra. 919. 2 Barnard. 48. S. C. 


2. The difference between bailing and pledging of goods 3 
fas pawnee-/hath a ſpecial pro Fes => the pp 


| only. Hartep v. Hoare, 3 Atk. 46. | 


4 vendee can transfer the t to any ** and trade 1 4s er | 


3. The diſpoſition of. a Tow i quite variant from A alt, Tor 
promoted 3 but it is otherwiſe i in the caſe of f pawns, 


operty,of the, 8 5 tha are 


War and that 8 fe ference 0 1 take, owning, yor 


aun. 
fall within the cuſtom that a ſale in market overt in an open ſhop 
in London binds the property of a ſtranger. IIA. ip). 


4. Admiral Stewart by will gave his plate to truſtees for the 


uſe of his wife durante viduitate, requiring ber to ſign an inven. 


"tory, which ſhe did. She afterwards pawned them with the de. 


fendant and died. In trover by che plaintiffs, who claimed under 
the remainder-man, a ſpecial caſe was reſerved. But the counſel 


| far the defendant gave up the point as clear.” Hoare & al. v. 


Parker, 2 Term Nep. 376. » gp : 

5. The plaintiff, as aſſignee of the effects of Sir 8. Evance, a bank. 
rupt, brings his bill againſt the company to oblige them to ſuffer 
him to transfer the ſtock of Sir S. Z. The company inſiſt that Sir 


S. E. was their banker, and greatly indebted to them, and that 
upon the clauſe in the bankrupts' ac, which direQs the commil. 


fioners to ſtate the accounts between mutual dealers, they ſhall be 
allowed to hold the ſtock, and account only for the balance, if 


Fete. But any ſhall appear againſt them. And the Chancellor, a/i/fante 


the reporter e et Price, were of this opinion, and decreed accordingly, 
Puts a guere, 6 | : 18 
And in Me- 1 8d. 045. | 

. Jlorucchi et Reyol Exchange Aſſurance , 17 Eq. Ca. Abr. 8. pl. 8. it is ſaid that there was in this 


caſe an expreſs by-law to ſubjeRt the ſtock of each member to ſatisfy the debts they ſhould owe to the 
company. And it was then held that a company has no right to bold the Rock of a proprietor for money 


| lent to him. 


j 


6. Trover by the captain of a ſhip againſt the owner for a 
parcel of elephants teeth. The defendant had entered them, to- 
gether with his own, at the cuſtom-houſe, and paid the duty. It 
was inſiſted, that the plaintiff ſhould ſhew a tender of the duty, 


. otherwiſe the goods were in the nature of a pledge. But Eyre C. ]. 


ſaid, that would not juſtify defepdant in keeping them, for he had 
his action for the money, and if he would ſhew what the duty 


came to, it might be deducted from the damages; which was 
done. Stone v. Ling wood, at Guildhall, Mich, 12 G. Stra. 651. 


| — (8) Redemption. At What 'Time; aud on what 


e 


A Bil was brought by an aſſignee under a commiſſion of bank. 


ruptcy for the re-delivery of jewels and plate pledged by the 
bankrupt to. the defendant, who had alſo given a promiſſory note 
for the delivery over of thoſe goods to the aſſignee, or the value 
of them, upon the aſſignee's paying him all that was due. By 


way of defence the ſtatute of limitations was infiſted upon, and 
alſo that this being a pledge the remedy was to bring trover, and 


not by a bill in equity. But Lord Hardwicke C. Held, that the 
ſtatute was no bar to this demand, for no'time being given for 


redemption, the bankrupt had during life to redeem ; that there 
were caſes in which there might be a right to come into equity to 


redeem, and that there was a ſtrong reaſon for it here; the plain · 


tiff being an abſolute ſtranger to what was due, had a right to 
* 9 | | come 


1 


+ became .a bapkry rypt) 


| Pawn, 


tome into equi to know it, in ae ado. oi 
. een eee Kemp v. Wiſt- 
1 50. 27 


1 
8 © 


(D) Cation of Deeds, Ge. pawned. 


1.7 Haring aſſigned a veſſel (in conſidetation of a debt due) 

fe together with the policy of inſurance, upon it, to the plain- 
tif's £22) covenanted that he would keep up the inſurance. ' 
The veſſel being at ſea, C. made the policy accordingly; but the 
broker, being his creditor, would not part with it, and C. con- 
ſented that it ſhould remain with him as a pledge for his debt. 
The aſhignees of C. (who: became a bankrupt), having ſatisfied 
the. broker, infited that the broker, being the agent of C., and 
haring the policy.in his cuſtody, it was a leaving by the teſtator 
in the poſſeſſion of the bankrupt within 21 Fac. 1. c. 19., and re- 
fuſed to deliver it up. But Lord Thurlow, C. decreed for the 
plaintiff. Falkner, Exaqutor of Crowder, v e Caſt ot ol. 1 Bro. Chan. 


"Rl A leaſe | having been pledged by a — * {who afterwards 
to the plaintiff, as a ſecurity for a ſum of 
maney lent to the bankrupt, the-pledgee brought his bill for a ſale 
of the leaſchold eſtate. 
cordingly.; for this is not. within the ſtatute of -frauds, /. 4. For 


363 


The Lords Commiſſioners decreed ac- Io —— 


the reporter, 
this caſe is 


the contract is executed, and the court has nothing to do but ſup- fad to have 


1 80 eng formalities. 3 Ruſſel, 1 Bro. Chan. Rep. 209. come on 


* 


Lord Thurlow C. who ordered the leaſe to be ſold, 


3. In Feat be an Nel M, ay 1784, and Harford v. Carpenter, 
ii and 18 April 1785, Lord Thurlow:C. held, that the depoſit of 


beds entitled the holder to have his lien effectuated by a mort- 


"gage, although there was no ſpecial agreement to aſſign; the de- 


55 affordipg a 3 that i; ag Re intent. 1 n_ 


N ib. notis., 


one that is not Owner. ts 


Toff a factor has power to ſell, and thereby bind his 
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lente of che reverfioner, de Ke 
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| 25 ae 1 preg 
HA ve $1": 11 obne 5 0 145 bit 
nde Bes uf uſes r 

wiwo den e 1737. etl 
Where aff executor is alſo i er of debrx, 


itn fl be ta ee Fu the. e 


204G> Oz of real 'eftare made 2a. upom it fri 
0 and — 4 ed the equi of redemptivii'to his and'hig heirs, 


the his debts, and died indebted by bond, 

Seh rn this'was'a'mortgage of the whole ittheril 
tance, rethaitling in the mortgagor, the bohd-credi 

lhivre vo Ptcfertints, bur muſt be paid 5 par; paſſe vit thẽ o 

weditere "2x; Ark ger Aer 175% Fans s do 

n When w' :eſpecialfy a Feditot; muſt 
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ni g 
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42. e e Ih 1 tes hers ein warde T5 
_— ag ſeiſed in fe in fee of an eſtate, dorrowed 1 in 
er pe for it, ünd 2 M 1728. He d 


2 2 — i Eo Ther 
te ere not ut to e 

deſcended on the plaintiſ d make up't 0 

we eſtate dewifed té tlie wife lit wiſe —— 

wee rel daffets . Couft f . chat the wife 

late the deviſe# eſtute exonerated out of the real cites deſcended. 

20 the 430. June 1744. Galten v. Hancech. 1 
20. 
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20. I: a perſonal eſtate is increaſed by! any event after the tef. 

er death, it is part of the reſidue, and will paſs as ſuch, and ſo 

will the intereſt of that reſidue, for, that · intereſt, is aſſets, 
FIN 473. Dec. 1742. Green v. Ekins. 

\ had | power to chatge a ſum of money on land. by deed | 
ot wil, and executes ft by a yoluptary deed ; the 50 70 in favour of 
che creditors of will conſider it. as aſſets. 3 All. Haun Jul 

\ 1745. Pack v. otburf 
3 22. Where the perſona] eſtate has been exhauſted in payment y 
of ſpecialty creditors, . the widow ſhall ſtand in their place, as to 
the amount of her paraphernglia. upon the real aſſets of the heir: at 
law. 3 Ath. 369, June 476. Snelſon v. Corbet. | 
23. The teſtator defires thaj all bis debts may be diſcharged by 
his executors, adding, K 4 thoſe only of my own contract- 
ing, not thoſe. heavier Na by, my family, and gives his perſonal 
eſtate to his xt. of yhap. 1 be makes executrix, deſiting her to 
pay all his juſt debts exaQly: long after making. the will the mo. 


ther buys in mortgages charged on his © 54 by his- anceſtors, and 
the ſon covenants to pay the money. The perſonal. eſtate is tilÞ 
exempted from-the principal and intereſt due on theſe mortgages, 
which are ſtill a charge on che real. I . 51. Nev. 1747+ 
| Leman v. Newnham. . 
24. Deviſee in truſt for payment os debts mortgages the eſtate - 
to one of the creditors : be ＋ not retain. it for. his · former debt, 
but come = i paſſu. 215: 
25. Sir R. V. king er to be feiſed, ſubjeQ to incum- 7 
brances, of an eſtate which was mortgaged, deviſed another eſtate 
for a term of twenty-one years in aid of his his perſonal cſtate to pay 
bond, and book debts, and by a ſubſequent clauſe to pay all his 
"debts : the peng be, and the term ſhall. . mort 
| ed eſtate. : 1 Bro 240. March. I ow 
„ of Twweedale v. Fo Coventry. 1 
26. Deviſe of an eſtate for payment we debts takes i it out of the 
ſtatute againſt fraudulent deviſes... On a direction to pay out of 
the rents and profits, no ſale, or mortgage can be made. 1 Bro, 
Ch. Rep. 311. OA. 1783. Linguard v. Earl of | 
27. Deviſe to ſell the reſidue, after payment of debts, and the 
money to be part of the perſonal eſtate, on a total inſolvency, held 
to be equitable aſſets. 2 Bro. Cb. * 94.5 e ** Y. 
Lindegreen 
28. A 2 of money 5 court — be * out in lands, | 
which when purchaſed wauld be ſubject to the bond debts of the 
; teſtator, the debts were decreed to be paid out of the fund in 
| court. 3 Bro. Ch. Rep. 256. Loft. 1791. Cattell v. Money. 
29. An equity of redemption is not equitable aflets, at leaſt 
as againſt judgment creditors, Who have a right to redeem. 
4 Po. jun. 538. Avril 1155. e gar 20 
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8 Deviſe or Settlement. | 
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O owes a lebe of. ſimple contract, ſix years pa , whereby 
bis debt is barred ; ine which the debtor by will charges his 


lands with the payment of all his debts, and dies; this debt is re- 


med. 32. ns. 84. Jones v. Bari of Strafford. 
bee inp, e &c. 


0 Derite or - Settbem ent fir Puri a Debt or 
1 eee Where they ſhall be paid pari paſſu. 


367 


16 Vin. 483. 


16 Vin. 285. 


A. By bis will gives an eſtate for life to his wife, and in the | 


latter part creates a truſt term for payment of debts, to 


take place from the day of his death : the term, though ſubſequent, 
ſhall take place of the wife's eſtate for life, eſpecially as it is a truſt 
term for raiſing money. It is immaterial how a teſtator places 
the ſeveral deviſes in a will, becauſe the whole muſt be conſtrued 


— 


together, ſo as, to ens; it conliſtent. 1 Ath. 419. 1737. 19 


dout v. 


tains only where it was proper to be done at the time when the 
** took place. 1 Att. 486. Za. 1738. Prowſe v. * 


The plaintiff lent J. gool: on note, on aſſurance that an aunt 


| 2 left him 40000. by will. A. died ſoon after, and his repre- 


ſentatives refuſed to pay the 300. as the legacy was directed to 


ing. | 
2. The rule as to marſhaling aſſets on' behalf of a legatee ob- 4 


be laid out in land, and ſettled on A. in fee; the court could not 


let in a ſimple contract creditor upon money ſo deviſed. 2 th. 
307. June 174 Trelawny v. Booth: . 


4. As long as the fund exiſts upon which a | legacy i is charged, 
though. it devolyes upon the heir or executor, yet ay a it ſub= 


ject to the charge. 2 Ack. Go. 1743- Wills v ley 
5. A. agreed to purchaſe an eſtate of the plaintiffs for' 1200/. 


but died before he. had paid the whole purchaſe-mon 7; A. by 


vill. after giving 800/: legacy to his ſiſter, deviſes the eftate pur- 
chaſed, and all his perſonal eſtate, to 7. K. and makes him ex- 
ecutor; J. K. commits a devaſtavit and dies, and the purchaſed 
cſtate deſcends-to B. K. his ſon. The court, to give the legatee 


1 chauee of being paid her legacy out of the perſonal aſſets, directs 


the plaintiff to take his ſatisfaction upon the purchaſed eſtate for 


the remainder of the purchaſe-money. 3 Atk. in Feb. 1745». 


Pallexfen v. Moore: 
6 Aſew not warthalled in favour of a cb. 2 
1748. E ee n. : 


1. The 
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2 1 368. 1751. A v. Baili 


Lord 
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7. The real afſets of 4., who . 


ecutrix of B., and adminiſtered de bonis non to 22 and who entered 


by B.'s legaters, 


8. Legatees are not entitled to Rand i in the place of ſ 
creditors againſt a 2 — 171. 1753. Borie v. 


lake of real and nikon; wanted deb was 
Na ng the ni is liable to debts contrafted 


and to legacies given 2 codicil not atteſted according to the 


Katute. Ambl. 556. 1752: Hanni v. Packer. 
10. A. by will appoints a certain perſon to ſell his eſtates for 
payment of debts and legacies; bill by creditor and legatees, who 


ee pupiſtd, to de paid and held exiled auen Feb. 1176, 


Foone v. Blount.” . 
- 11. The court-refuſcd to give à widow CatizfaQion out of the 
real eftate deviſed and charged with debts, for her paraphernalia, 
which had been fold en LHmbl. 6. My 
1739. Probert v. 

12. Bill filed by a tutor for an annuity of 2000. far his own 
life againſt the executors of the pupil, who by his will charged his 
eſtate with all his debts, by bond, mortgage, or ſimple contract. 


"The claim was ſupported by letters referring” to an annuity, but 


2 length of 2 named. Bill diſmiſſed without coſts. 
1 Bro. Rep. 34- 1779. v. Clip with. 

13. n —— in the cur- 
reury of country where the will was wade. en 
38. 1 86. Pierſen v. Garnet, 13 
14. Teſtatot ordered his eſtate to be fold, and, after giving a 


legacy to his wife, directed the remainder to be veſted in his ex- 


ecutors for payment of debts; the money arifing from the ſale is 
equitable ufſets. N.. 135. Boſs 1782. Newtes v. 


Bennett. 


Where the teſtator by bis will bad ordered the traſtees t 


15. 
poſſeſs themſelves. of his eſtates. and ſubſtance, and to pay debts, it 


was held that this was a charge on the real eſtate, and that the 
aſſets ſhould be marſhalled for the legatees to let them in ſo faris 
the perſonal eftate had paid towards the debts. 3 or "66, By. 


347- Augyft 1991. - Fofter'v. _ 


16. Legacy changed. e ted ne ad 


day, finks as to the real eſtate, by the death of the legatee before 


the time of payment, and the afſcts cannot be marthalied, 377 


fun. 138. Fune 1796. Pearce v. Loman. 


17. ſtandi ading declarations of the teſtator to his executor 
that he never meant to call for payment of a note, it 
was hel un b. ſlets which were Gon bye 


on the real eſtate failing for want of 


neſtarion of the will, 2 nw Sw" 
F 10 


2 Ls 
by 
- - 
* 1 — - 
= 1 
1 
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2 
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deviſes all his pertonal eſtate 40 his . 
his real eſtate to truſtees in truſt to pay debts, A remain» 


and t0-his;cdaughters in tail, remainder over: the; perſonal. eſtate 
rds, | . — ä 3 P. Vu. 
| 8 Haoflezword ope | 61 ans: 
* mY — — Wil, that if theiteſtator's prtſonabaſtate, 
for adhodfcanddinds as #7 ſhould not pay his debta, then his ex- 


who eentors · to aaiſe the ſame ont of his copy hold premiſes; .the.nents 
pot being ſuſfiei diſchaxge! the teſtatar?s debts, theſt>words 
| vil give the truſtees a power to ſell the copyhold:Jands to fatidfy 
| 1 paying his debts. 1 ib, 424) Nav. 39. 
Bauman. e 12: eee bas ah seh % da le 
2 7 e any expreſſibn . in his willi alten his fate \ 
vs his — 1 At Ag 179. Hinten v. 
Teye. 0 hp ee as en 2149) £290 een belt, £4 
£1 4s 23 ent. ſtate is,coxpreſely [deviſed] far payment of 
debts,/the- perſonal eſtate ivexemapted ; hut if the teal ia. not ſuf- 
ficienty»the 2 muſt: ba applied. 2 At. 79. Nov. 1740. 
Biehnee-v. MT 8 o$ts n Nun 1 1 y: L5: 0. 5 75 vis 
5. Debta-apd-legacies-aft bycwill disscted to be raiſed hy per- 
reption of rents and profit ur hy Jealng-or mortgaging the and; 
this reſtrains it merely to- al ent out of rents; and the court 
cannot decree a ſale. 2 Att. io, Mar. 2 940%" — * 
of . At aND at ©) milo 21% bawpro tight | 
6. A man cannotyby any form of conveyance; raiſe a 
to his own right heirs, by the name of heim, a8 a purchaſe, ſo as 
toprevent the Teverfion from being an 
2 Ath. 57. Oct. 1740. Grdolphin v. Abingdon: etc 
2 rs ard, having power to e higeftate: with 2000). 
gives-5004, apiece to his two ſiſters and dies indebted 
—ç — — the perſonal eſtate of George 
Ward, enen. debts. 2. Att. 172. ri 41. wo o 
v. Wark „ 2001 e ee e Gary", a4 e 
8. If a man ar va no diſpoktion-of u revenbm in fee, which 
E of, yet it Mall be aſſcts. It.. 
9. Then, De/ahay, on bis marriage, ſettled his eſtate on him- 
felf for lifes; on his wife: for life, remainder to truſtses to preſerve 
contingent remainders, remainder to his firſt and every other ſon 
in teil male, remalnder to himſelf in fee. A ſon ds bora the 
fare. diss undemed by - bond z the ſon dies withaut 
— the eſtate to the defendant in ſes: 
into poſſeſſion, was held aſſets to pay the 
: At 204. Twin. 1541.  Kinnaffon.s IGlayhe+ 
| — a real eſtate be 3 — — ſold, yet if a — 
ne nothing to ezempt t elne, it cha 
Vor. V. B b primarily 2 
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liable; the rule is, the perſonal eſtate ſhall be firſt ap- 

2 — there be expreſs py or 2 plain intention, of the 

feſtator to exemprit, or to give it as a pecific + 2 Ath, 624. 
Ju 1743. Walker v. Jackſon. 

11. A fire engine, ſet up for the benefit of a colliery by a teming 
lor life, ſhall be conſidered as part of his perſonal eſtate, and go 
to the executor ſor the increaſe of aſſets in favour of excditors, 

; 9 13. Der. 1743. Lauten v. Lawton,  - 
12. Where à teſtator charges all his eſtates for payment of his 
debts, the deviſee of a particular ove muſt take du to that 
3 Ath; 101. 1744. "Clark v. Sul. 
13. A. deviſes to Sir J. B. his heit Clifton lands, he paying all 
debts and legacies charged on theſe lands, and after his deceaſe to 
his nephew. Sir J. J. as tenant for life, is obliged to keep down 
the intereſt, if the principal is not diſcharged 3 but if it be, he is 
to pay one thitd and the reverſioner two thirds, . 201, 
1744. Bridgeman v. Dove. 
14. P u in wills for payment of debts relate to the 
time of the teſtator's death: the words, all the debts which 
I have contrated” muſt be conſtrued, ſhall contract. Did. 
16. The perfonal eſtate is liable to pay the abel chere 
is ſpecial enemption of it. bid. 
16. An advowſon in fee in groſs is aſſets by deſcent to ſatisſy 
bond creditors. An eſtate pur auter vie, though i it is deviſed, will 
de liable to debts by ſpecialty to contribute in a courſe of ad- 
miniſtration. 3 Aid. 460. March 1946. Von v. g- 


7 . 54 5a affots, fo 
as an executor he can take nothing without doing ſo. As before 
the ſtatute of frauds, granting an eſtate pur auter vie to A. his ex- 
pres hue — bave made it aſſets: e it them makes it 
18. Adee, deſcended on ee wuſd be a pplied w 
the payment of debts before the lands can be charged, — 
ſpecifically deviſed. * 556: Auguſt 1747. Powis v. Carbel. 
19. The executor of d creditor of Sir V. E. s brings s 
bill for an A er ON (ns 
ſatisfying the debts, prays that a. ſufficient part of the real eſtate 
may de ſold. The real eſtate never having been aſſets of Sir 
. F., eee. compriſed in the ſettlement made after his mat- 
5 not liable to his debts by gre Kaden Brom 
Hens upon the eſtate. 5 Mk 631% 1747. Brown 


is charged on real eſtate, the. perſona! i 
aid. 1 Fee 482. AI 


page; halt beat the burthen of that 


Payment. 
8 of aſſets the teal eſtate ſhall be 
rged with the 100. I Ve. 499. Fuly 1750: 'Lypet v. Carter. 
9724 A charge by the will of the he real eſtate in aid of the 
perſonal; for de bts and legacies, is not reſtrained by a ſubſequent 


deviſe of a particular part for that intent, without negative words 


ſor that purpoſe. 2 Ve. 568:  Auguft 1754. Elliſon v. Airy.” 
23. Deviſe in . pay debts is out of he has. iſ 
1 deviſes. 2 Veſ. 590. 1754 Earl ef Bath v. Earl 
ord. 16218 Ats 06) AMET v5 #3220 183 CHART? 
9 Perſonal eſtate held not exempt from debts and leg by 
2deviſe of a competent part of real eſtate to be ſold to pay then. 
Am3l. 33. 1744. Lord Incbiquin v. Fend. 
25. Legatees are not entitled to ſtand in the place of ſpecialty 
geditors againſt a deviſee. Ambl. 171. 1753. Forreftty v. Lord. 
7 h. . 4" 4 5 % 
25 4. deviſes the reſidue of his real eſtate to be ſold for pays 
ment of debts, and the ſurplus money he gives to nine perſons; 
the reſidue of his perſonal he gives to his ſiſter, ar4 makes her ex- 
ceuttix: held ſh- took the perſonal exempt frota debts. Amb/. 581, 
Mich. 1716. Hayford v. Benlows. © | | 


27. Deviſe of the remainder of effects, mortgages, bonds, &c: 


tocharity, the court ordered the mortgage money to be Grſt-ap= 
flied-to pay debts. Ambl. 635. Dec. 19565 Attorney-General 
ene e eee 

28. The teſtator charges his real eſtate, which was ſubject to 
a mortgage contracted by his anceſtor, and alſo all his perſonal 
eſtate, with his debts an iegbelde The mort; ge ſhall be borne 
by the eſtate originally Hable, not paid out of his eitates, and the 
executrix, having paid it out of the perſonal eſtate, ſhall be 


_ the money. 1 Bro. Ch. Rep. 58. Trin. 1779. Lateſen ve - 
Mere lo tremor re * "7 4 


aſo to be bore by that fund, and not paid out 
nes: ng i rn ee ttt wie os k 4088 id 
30. In order to exonerate the perſonil eſtate from the payment 
of debte and legacies; it is neceſſary not merely to charge the real 
ates dat the will muſt direct the application of the perſonal 
chats. ' 1 Bro. CM Rp. 144. BeH. 1782. Smell v. Wake, / 
31. Debts being charged by vill on all teſtatot's wotldly eſtate 3, 
eopyhold lands are liable as well as freehold, x Bro. Gh. Rep. 277 
583 Copmbes v. Git un. Nu. A: being 9105 1 * 
32. Nokwithſtanding the teſtator cttarges 2 term for payment 
of debts, a lezſehold eſtate purchaſed by him ſubject to — 
mortgage, it not being proper! 
el debt of · the teſtator- 1 B,. Ch. Rep. 454. 1585 Due cf 
Ancaſter v. Meyer. UI Fav k 14/14 eo 
39% The perfonal eſtate ſhall not exonerate the real of 4 debt 
wr ontracted by the party. 2 Bro: Ob Rep: 57. 1705, Bdi 
11 boy th 4B, beers otro pe tt #411 04+ O64 (tf 6145 284 N. 
end: Dane USA INTE Wee „ 84 W 


4 
uU Bb a 34. Eſtate 


— 4er 


en. db It Nenn ; Ig 
29. A legacy of 1001. out of the freehold and _——— 


IE 


372; 


3 expreſs words to exonerate the perſonal. 2 Bro, 

Gh. Rep. 60. 1786. Webb v. Jones. 

- + 35+ A. purchaſed an eſtate ſubject to a mortgage; tes 
eſtate ſhall not exonerate the real of the mortgage debt, though 


40 


—.—— debt charged upon 
paid out of Sony. for though herexonerated+the perſonal 


Payment. 


34. Eſtate deviſed to be ſold: for payment of debts, decreed ſo 


the purchaſer" hav given u froſh-ſec 2 Bro. Ch, 101. 
152. T xeddell v. Tweddell. 785 hy 
36. Although generally. a deſcended eſtate ſhall be applied. in 


 exoneration of a deviſed eſtate, though under a charge for pay. 


ment of debts, yet it ſhall not be ſo if the deviſed eſtate be ex- 
preſsly pointed out in aid of another fund provided for that pur. 


5 2 Bro. Ch. Rep. 287. Nov. 1787. Donne v. Lewis, 


37. The perſonal eſtate, given to the next of kin, muſt be ap- 
plied i in diſcharge of the tcſhator's- mortgages not being expreſily 
exempted, oak it will be thereby exhauſted. 2 Bro.'Ch, 
* ag. March 1789. Philip v. Philips, 1/1 

38. There being a proviſion in a ſettlement of goook: be 

younger child at 215 the father by will added 5000/. more, and 
—— all on a reſiduary real ſund, which he had alſo made liable 


to debts and ee in aid of his perſanalieftate; the charged 


eſtate ſhall not 
316. March 1 ory Ward v. 
39. Leaſchold eſtates ſpecifically — hall be. applied. in 
payment of debts beſore copyhold deviſed for that purpoſe, but 
— 2 Bre. Ch. Rep. 326. IG: ama) 
batt rag ht Kt 342 01 airy n 2117 . 

o. Eſtates charged by. will wich the payment ol debts ordered 

60 de mid H necellary; the heir at law being in the E/ Indies, 
and the deviſee inſane. 2 . men 399. ee 1788. 


3 + "aa Bro. ve 


Milliumt v. Mbingatr, 


41. Under W — of debts,: whats: the 

had freehold and copyhold eſtates, and ſold all his free- 

CITE the 2 „ liable. n 
1791. | Aenti/h v. | | 

| Teltator having two eſtates on — under the debt 

. ——— eſtate, and charges the 

— re ged premiſes,” and gives the reſidue of bis 

eſtate to perſons, by whoſe death in his lifetime it lapſes; 

the mortgaged premiſes ſnall be 


2 W _ he meant ſo to ee 
3 322. Aupu 1791. f Hale v. .. 
43. Teſtator by his will 7 truſtees to poſſeſs them- 


| 6 ates cod iencs, and to pay debts. -- This is 


of the debts on ebe _ 3 . _ 347- 
Aug L79t. :\ Foſter v. Cooke 
4. Money having been ordered /to- be paid io che buſbaod in 
right of his wife, and he dying before payment, it was held a veſted 
intereſt, and payable to his executor. 3 Bro. Ch. Rep. 362. 


gn * Bare en e iq 
8. Det 


(1 
* 


45. Deviſe of copyhold ba 40/6 ee not ſufficient to 
exonerate the perſonal eſtate from the payment of the mortgage 
— Bro. Cb. 1885 545. Eaft: 1792. 4 v. Earl * 

anter ui "= »105 , 

46. 4. being maſter of both funds, A ee 40 which was 
perſonal, on the real eſtate 3 his heir ſhall not have it-exonerated 
by the perſonal eſtate. 4 Bro. Ch. Rep. 199. Hil. 1793. Ha- 
milton v. Norlex. 

47. After paying debt: amounts to a charge for debts, for which 
rery little is uthcient, the court leaning that way- 1 V jun. 440. 
192. Ridney v. Couſſmaker. 

48. Though > general charge of debts upon a deviſed eſtate will 
not prevent the previous application of an eſtate deſcended, yet if 
the deviſed eſtate is ſeleQed, and: appropriated to the debts, it is 
hable before the eſtate deſcended : but this arrangement does not 


33 menue Jul s. Manning v. 


49. The order'of application-of debts: 10, the perſona eſtate, 4 


unleſs exempted expreſely, oro by plain implication ; 2dly, eſtates 
deviſed for the particular purpoſe of. paying debts; 3dly, eftates 


deſcended z athy cs ö — 22 * Faly 1796. - 


Mo al. 4 bas 

* Wee. ow deviſed held liable to--imple contraft debts 
ere dieRicn in.the bg a be that debits and fu- 
neral expences ſhall firſt be paid; that which deſcended to the 
heir by the failure of the . 3 V jan. 
545. Augaft 1797. Williams v. 

5 Deviſe after poymncnt dee en. changed, 
3 Fef. jun. 738. Hey 1798. Shallcre/s u. Findes. 

52. Specific diſpoſition by will, ſubjeQ — 
cies, held auxiliary only z the general perſonal eſtate to be 
. 4 Fi.jon. 76." July . — 


53. To'exempt the perſonal eſtate from the — 
dedts, the will muſt, afford a neceſſary implication, . that. in- 
ference that leaves no doubt upon the mind ofthe judge. 349 
n. 54 July 11800, Harny v. Hur. HH 2551 41691 256 

54. Teſtatrix after giving an annuity and legacies, deviſed-ker 


real eſtate ſubject to the faid annum and legacies, and her debrs 


and funeral and teſtamentary expences,; and the dehts of her hate 
brother. The gr ee Lao op e rey By 
22 4 Jun. 769. 1799. Normas v. Merrell. 

The perional eſtate being amply ſallicient for the. debts, 
tho ugh not equal to che diſcharge of: — Ga; and the 


Teal eſtate being deviſed, the court would not, under a direction is 


the executors to pay the debts and funeral expences as ſon a 
conveniently: mi might be, marſhal te afſr iv farour ofthe leguees. 
ee 299. i Moreb 1800. Keeling v. rn. 

Ser Charge, Condit, Leun Tru, Hits Dew and we 
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And what-ſhall be ſaid a Penalty. 


1. PHE bin vas for relief againſt a judgment on a bond, in 
Which the plaintiff was jointly bound with his ſon, in the 
penalty of 100, that the ſon ſhould not commit any treſpaſs in 
the Duke of Beauforr's royalty, by booting, hunting, fiſbing, &c, 
except with the ſicence of the gamekeeper, or in company with a 
qualificd perſon; the ſon having caught two flounders with an 
angle rod, he bond was put in ſuit, and judgment for the penal- 
ty: the gamekeeper's brother- in- law, and a ſervant of the duke's, 
aſked the plaintiff*s-fon to angle with them, when he caught the 
flounders'; and the verdict was found merely on their evidence; 
Lord Hardwicke, Chancellor, decreed: the plaintiff ſhould be re- 
lieved againſt the verdict, and that the duke ſhould refund the 
100. recovered on the bond, and the 4o/. damages. 2 fit. 190. 
1741. Key v. Duke of Beaufort: W 
2. A bond given by plaintiff to defendant, who was a hair 
merchant, as a ſecurity for his ſervice and behaviour in Flanders 
as an agent-for buying hair; and as Rong for his performance 
of the agreement he depoſited 1000. in defendant's hands. He 
bought oniy 5%. worth of hair, and returned to England before the 
time agrecd. This penalty cannot be decreed here, becauſe this it 
a bond for ſervice w__ and different from a nomine nænæ in leaſes 
2 orevent a tenant from ploughing. 3 Ait. 395. 1746. Ben- 
v. Gibſon. > | F 
3. Where a-perſon is guilty of a breach of a bond given as a 
ſecurity not to defraud the revenue, this court will not relieve 
againſt it, becauſe it is conſidered in law as a crime. Bid. 
4. The court in this caſe can only direct an action at law upon 
= quantum damnificatus ta try- how Far the defendant has been 
damnified. Jbid. NE ble + | 
5. On marriage the two [fathers agree to ſettle lands. One 
does 10: the other gives a bond of G00. with 12007. penalty, 
if he does not, he has not election aft*rwards to forfeit the 600/. 
or ſetile, the ſettlement being the primary agreement, and the 
Goo. only a penalty for further ſecurity. 2 Je 528. 1754 
6. in a leaſc ot lands renewable for ever, the leſſee covenants, 
that be and his heirs ſhall, with all their family, tive on the de- 
miſed premiſes during the continuance of that and every other 
leaſe; and that whenever he or they ſhall fail ſo to do, 3 


— *% 2 
Penalty, 375 
asl rent Hall become payable, with the uſual remedies' of 
diſtreſs and entry to compel the payment thereof. The reaſon- 
ableneſs of this covenant is properly triable at law, and a court 
of equity ought not to interpoſe or A ltr relief againſt it. 6 Bro-' 
P. C. 417. 1970. Ponſonby v. Adams 
7. Alecfſce covenants not to plough up any of the 2 mea» 
dow or paſtùre ground, and if be does to pay an additional yearly 
tent of 5/7. an acre. © This increaſed rent is not to be confidered' 
28 a penalty, but as a liquidated ſatisfaction, fixed: and agreed 
upon by the parties. And therefore upon an action brought for 
recovering it, a court of equity ought not to interpoſe, or give 
207 relief. 6 Bro, P. C. 470. 1772. Rolfe v. Peterſon. F 
8. Where the penalty of a bond is only to ſecure the enjoyment 
of a — object, equity will grant an injunCtion againſt a 
ſuit for the recovery, and an iſſue quantum damnificatu; to try he | 
damages. | 1 Bro. Ch, Rep. 418. 270g Sloman v. Walter. 
See Hardy v. Martin. 1783. 8. P. in notis. , - 
9. Upon an information and verdiQ againft ed perfociey 
5 obſtructing a cuſtom-houſe officer contrary to the ſtatute 
18 Geo. 1. c. 18. / 25. each defendant is ſeparately liable to the 
penalty impoſed by the act. For where: an offence created: or 
made penal by ſtatute, is in its nature ſingle, one fiogle penalty 
only can be tecovered, although ſeveral join in- committing it; 
but if the offence is in its nature ſeveral, each offender F 
lable to the penalty. Re v. Clarke, Coup. 610. 
10. A perſon can commit but one offence on the ſame day by 
aerciſing his ordinary calling on a Sunday, contrary to the ſtatute 
29 Car: 2. c. 1. And if a juſtice of peace proceed to convict him 
in more than one penalty for the ſame day, it is an exceſs of juriſ- 
dition, for which an action will lie before the convictions are 
quaſhed. Crepps v. Durden, Cowp. 640. 


For more of Paloly in general ſee Conditions, yo" O5. 


ee nod other proper tue. . 


(A) At the Common Law. 


I, N action will lie for a /uppre eb) n ee 20s. 
e as well as for eee falß. The King v. 
if, K J. 156. | 
z. In Miller's cafe, 5 Wil 427. 11 Rep 881, Lord C. ]. 
Je Gro ſaid, it was 3 ake mankind had fallen into, that 2 
B 54 perſon 


Perjury. 


perſon cannot be convicted of 


— believes. a fact to be true, for that he certainly may, and it only 


renders the proof of it more difficult. And in the caſe of The King 
v. Pedley, B. R. Tria. term 1784, this opinion was confirmed by 


Lord Mansfield. Caſes in Cr. Law, 269. This queſtion was alſo 


16 Vin 321. 


16 Via. 313. 


agitated in the Common Pleas, Mich. term 1780, by Mr. Serjt. 
Walker, when Lord Loughborough and all the other judges were 
unanimous, that be/ief was to be confidered as an abſolute term, 
and that an indid ment might be ſupported upon it. 


How. At Common Law, and by 

eee 

6: Haas et neee e eee en 

1. 1 the defendant perjure bimſelf in his anſwer in Chancery, 

I the Exchequer-chamber, or the like, be is not puniſhable 
the ſtat. 5 Llia., ſor it extendeth but to witneſſes: but he is 

punĩſhable for the ſame by inditment at common law. 2 Burr, 

1189. per Lord Mansfield. _ - | | 

2. By 31 G . 10. / 24. to take à falſe oath in order to 

obtain letters of adminiſtration to a ſeaman's:effets is a capital 


3. Proſecutions upon the ſtat. 5 Clix. c. g. being more difficult 
than by indictment at common law, are very ſeldom brought, 
eſpecially at the ſeſſions: and at common law 2 of the peace 
have no juriſdiction over the offence. 2 Haul. . 8. /. 38. 
Stra. 1088. The ſafer and moſt uſual mode therefore is by 
indictment at the eſſiges or in the King's Bench. 3 Burn, 294. 


(C)'Puniſhable. Ia teſpeR of the Court or Perſons 


before whom. 


(B) Puniſhable, 


5. by 2 Wt 1 L N. | 
1. IN the caſe of The King v. Alford, ſummer aſſizes for Somer/et 


1 1776, the defendant was indicted for perjury in a cauſe 
tried at che aſſizes before Mr. Juſtice Willes. The caption of the 
indictment recited the names of the judges who were in the com- 
miſſion, and charged, * That at the ſaid trial before the Hon. 
Edward Willes, one of the juflices aforeſaid, the defendant took his 
corporal oath, c. he the faid Ed. Willes, then. and there having 


competent authority to adminiſter 'an_oath to the- defendant in that 


behalf,” The. priſoner was found guilty. -- But Mr. Baron £jre, 


who tried the cauſe, doubted. of the authority of one commiſſioner 
to adminiſter the oath; the record of asf priut which was read in 
evidence ſtating, in the uſual form, that the trial was before both 
the judges; and therefore another doubt aroſe, whether the evi- 


may adatiniſter, 


_ dence maintained the indictment. On reference of the. firſt Hi. 
term 1777, the judges were unanimous that either of the judges 


2. Q. 


perjury who ſwears that he thinks 


the oath; conſequently there was po variance, 


and the conviction good. Caſes in Cr. Lau, 179 | 


Perjury, 377 
2. Au. Whether a falſe aath, taken in Doctors Commons for 
= a purpole of obtaining a erent degree Alexander's 
caſe, Caſt in Cr. Law, 74. , 

3. N.. If any magiſtrate is juſtifiable in taking a roluntary 
affidavit in any PTE MER een a. I 18 Geo. 3. c. 39. 

3 Burn, 244. 

4. Juſtices of aſlize (ätting the Guster within 24 bours after) 

may order a witneſs to be proſecuted for perjury, and aſſigu coun- 
ſel; and the proſecution ſhall be without tax, 8 or fee. * 
1. a5 Geo. 4 Tu. „ | 


» 7 


0 Poniſhable In a gelbes of 1 its being a Thing a6Via, $15. 
0 50 material or not to the Iſſue. 


18 Dane 


w ion ar rut £90 the heist in 


; which a man is perjured was material to the iſſue; for if it 
i but circumſtaatially material, it will rh. CE 


mond, 288. * wha 
2. Much leſs is it neceſſary that the evidence be ſofficient for 


the plaintiff to recover upon 3 for in the nature of the thing an 


evidence may be very material, and yet it may not be . 
to prone direct the point in queſtion. 2 Ld. Raym. 889. 
3. 1 ——— 


27 ne perjurys Te Ga, ENG #1 * 1 111 24 


& ohr t dame TART = £10) Mn 
* $14 ID £467] 
* (1) Ati Xas ons and Pleadiogs. e ee or, 


1. RE indictment for perjury committed at an Admiralty Sef- 
«p Gon, where the commiſſion was directed to A. B. and C. 
and others not named, of whom A. B. and C. were, among others, 
to be one ; the court will take it to mean, that if either of the per- 
ſons named of the guarum were preſent ĩt would be ſufficient, ſtat- 
r 
certain indictment then and there depending againſt him for murder; ' 
and that at and upon the ſaid trial it then and there became and was 
a material queſtion, whether, &c. are ſufficient averments that the 
perjury was committed on the trial of F. K. for the murder; and 


that the queſtion on which the perjury was aſſigned was material 


at the trial Rex v. Dowtin, 5 Term Rep. 311. 


2. An inditment for perjury aſſigned on an affidavit- — 


before the court, need not ſtate, nor is it neceſſary to prove, that 
the affidavit was filed Ne record, 2 n to the court. or in 
any manner uſed b party. - v. Cropley, 7 Term 311. 

3. Perjury way-be aſſigned upon the affidavit of an — of 
35 court, made in anſwer to a charge exhibited againſt him in a 


ſummary way for having in his poſſeſſion blank pieces of paper 


vith aſſidavit ſtamps and the ſignatures of a Maſter Extraordin⸗ 
eee eee eee 


2 


1 4 


© *s 4 1 


committed © at the Gu:i/dhall 
| the venue mult be laid in ſome paris or 'ward. Harris's caſe, 


Perjury. 


4. It is no 

' where the court was —— where the original application way 

made, or when the rule was made, calling on the defendant to 
_ anſwer the charge, a ſufficient inducement being laid to the fad 


of taking the falſe oath. Did. 


5. To found an inditment for perjury, the requides circum. 
ances are — the — m be talen in a judicial proceeding, be. 
fore a competent diftion, and it muſt be material to the queſtion de. 
— faſt Rex v. Aylatt, 1 Term Rep. 69. 

6. In the indictment there muſt be an all-gation of time and 
Place, which are ſometimes material and r to be laid with 


$ preciſion and ſometimes not. Lid. 


Where time is not material, it need not be poſitively 


«PF 
averred, and if under a videlicer, may be rejected. Bid. Jo. (1), 


8. It is not neceſſary to ſet forth in an indictment for p-rjury 
ſo much of the proceedings of the former trial as: will ſhe w the 
materiality of the queſtion on which the perjury is aſſigned, it is 
ſuſſicient to allege generally that the particular queſtion became a 


material queſtion. 5 Term Rep. 318. Rex v. Dowlin. 


9 By the 23 G. 2. 6. 11. The ecutor need only ſet forth 
in the indictment the ſubſtance of the offeuce' charged, and b 
what court, and before whom the oath was taken, (averring ſi 
court, &c. to have competent authority to adminiſter the ſame,) and 
without ſctting forth the commitlion or authority of the court, &c. 
10. But where the proſecutor in perjury undertakes to ſet out 


in the indictment more of the proceedings than he need under the 


=p. 22 G. 2. c. 11. he mult ſet them forth corey. 5 Term 
317. I 

In an dent for perjury at common law, the words 
malicioufly, wickedly, and corruptly,” imply “ wil- 


Halkely, 
. Fully.” But on the 5 EA. c. g. it muſt be expreſsly "laid to have 


been . e eee Cox's 2 Cr. Caſer, 82. 


12. An indictment for perjury, laying ying the offence to have been 
the city of London, is bad, for 


2 Cr. Ca. 928: 
13. committed at the Old Bailey, on a trial before a 


Perjury 
n tried by a jury r 
gt. 794. 
134. On a conviction for perjury in an affidavit, ex was 
taken, that there appeared a material variance between t mad. 


ment and the affidavit; for in the affidavit the defendant ſwore 


_— 4 he underſtood, and believed, Wc, whereas the affignment 
nant cr, ury in the err lee pon 

helen Sc. omitting the letter /: when, per Lord Mang 

« The true diſtinction ſcems to be taken in the cafe of The 

c v. Drake, 2 Salk. 660. which is this, that where the omiſſion 

or addition of a letter does not change the word, ſo as to make 

it another word, the variance is not material; in the preſent 


1 caſe * omiſſion of the letter / does not change the word, and 
+ * 7 « therefore 


to ſuch an /indifiment that it is not dated 


Bach, 


- 


05 


; 


fe 


man to be convicted of 
leaſt. Naylacl's caſe. 

4. Nor ſhall the party prejudiced by the perjury be admitted | 
38 a witneſs to prove it on an indictment on the ſtatute, becauſe 
the ſtatue gives him ten pounds; but in an indictment 
t commou law, che party ar mor may de a witne 


A Tn perjury on an affidavit before a SEM ON! his au- 


art mood pore pod. —_— Ni. Pri. 238. 


jury to 


15 1. 


n an inditment for perjury. a 

wy may de offered to, and be ſufſicie 
nd the bill, but on the trial he original muſt be produced, 
and poſitive proof given that the defendant was ſworn to it. Bull. 


NM. Pri. 239. 


7. On an indiQtment for perjury W a witneſs ſor what he 
ſwore at the trial, the poflea is good evidence that there was a 


trial, ſo as to introduce the words ſpoken, on which the perjury 


is alfigned. 


be commited. 


Perjuryi 


 hrefos th Jury were right i reading it esa d 


Rab, x Cowp. 229. 
15. Several cannot be joined in one indictment for 


*** CR” in each. Rex v. Phitipe, 2 Gra. gat. 


G) Proof. 


an indickment for erer * Aan 
is ſufficient to prove the arart, and that the name ſab- 
ap is the hand-writing of the defendant. Morrif's caſe, 
2 Burr. 118g. 397. 

2. On the ſtature 31 G. 2. c. 1.0 for taking a 
to obtain adminiſtration to a feaman, 
it is neceffary to 


n. took 


a falſe oath 
order to receive his wa- 
ve, directly and poſitively, that it was 
oath, Rex v. Brady, Cafer i in Cr. Law. 


170 on the trial the oath will be taken as true till it be dif 
proved; and therefore to convict a man of perjury, a/probable, 
credible witneſs is not enough, for the evidence muſt -be-Rtrongy 
clear, and more numerous on the part of the proſecution than the 
evidence on the other fide, [Therefore the law will not permit a 

jury, unleſs there are two witheſſes at | 
id Bailey, 1786. b 


1 Show: 397. 


of an anſwer in Chan- 
t to warrant the grand 


2 Eſp. Ni. Pri. 749. 
8. In perjury, the capias, warrant, and affidavit, are good evi- 
dence that a cauſe was depending. 39 | 
9. It is materi-l' for the proſecutor of an indie ment for per- 
2 prove what is 4lleged in the indictment, vis. that the 
s that were the ſubject of ſuch indictment were material to 
the cauſe ' upon the triaſ, on which the perjury was ſuppoſed to 
H. B. Trials for 1783 U 1784, . 0 8 | 

rank eale, O. 3. n, Noe 228, 5 


bo >; *1 > 


A cenviftion upon a charge of per. 


10. Per Lord 


jury is not ſufficient to diſqualify a man to be a witneſs, unleſs 


followed by a judgment: I know of no, caſe where a convictio 
alone bas — an objection, becauſe upon a motion in arreſt of 


judgment it may be quaſhed. 1 Cowp. 3. 


11. Per curiam. In the crime of perjury the law requires 


4 two witneſſes to convict, even on a diſtin aſſignment of per- 
--. « jury: and the law does not leave it to the jury to determine 


' and coſts. Rex v. Eden, 1 Efpinaſſe's Rep. 97. 


alſo 21 Fac. 1. c. 26. 


« whether {they will belicxe one witneſs or the other, where 
at there is but one each way, becauſe the perſon indicted for 
ac perjury has already ſworn one way, and if there is but one 
& witneſs that ſwears the other way, the law will not ſufter the 
46  indiQed to be convicted. Ledwict's caſe, O. B. 1788. 
Vide Rex v. Broughton, 2 Stra. 1228. 2 

12. In an indictment for perjury, Lord Kenyon C. J. held, that 
the defendant in the original action, againſt whom the verdict 
went, was an incompetent witneſa, he not having paid the debt 


e li = = N * 8 _ La. 1 — 


een | erſo a ti n 8 
N ' na JT, 
. {6 1 - 


—_— 


4 


1. B 4 & 5 Will. & Mary, c. 4. Whoever ſhall perſonate 


commiſſioners authorized to take bail, ſo as 
the perſonated may become liable, ſhall be guilty of felony. See 


: 
— 


2. It ſeems chat if bail be put in in the names of perſons who 


© have no exiſtence, the offender cannot be proſecuted upon the 


Rat. 21. Jac. 1c. 26. in having perſonated bail, but the court 
may order hira to be ſet on the glory. for the miſdemeanor, Lam 

. a. 384. Ne 4 . 9 
Try 3. B 8 6. Is c. 22. 9G. I. c. 12. 31 G. 2. c. 22. and 4 G. 3˙ 


25. Whoever ſhall 52 te a proprietor of any of the publi 
ſocks or funds, thereby endeavouring to receive any dividend or 


annuity of ſuch proprietor, as if he were the true proprietor, or 


$39 Mall Uh or; ai. honing hall ſuffer. death without benefit 
af clergye ou os ol W e 134i6b 
14. I has been determined on the ſtat. 33 G. 3. e. 30. that ob- 


taining and indorfing a dividend warrant at the bank of England, 


in the oame of à ſtock holder, is perſonating a, proprietor, and 
thereby endeavouring to receive the dividend; although no attempt 
whatever is made to.receive the money at the pay- office. Parr 
caſe, Caf. in dds a 15 
5 B 31 8. 2. c. 10. Whoever ſhall, perſonate the name of 
character of any ſeaman, or other perſon . 


8 5 


F * 


AP Lare B5 


Perfonatirig, | 


other monies for ſervices on board any of the king's ſhips, or the 
executor, adminiſtrator, wife, relation, or creditor of ſuch perſon, _ 
in order to \receive the monies fa een 8 N 

without benefit of clergy. _ 
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(8) hat moy te dime on 4 Pinion ith 


A 


a motion. 


Bt Serene MSc ada Fad 


as a judgment at law by 3 P. Vn. 111. 1731. 


Sheldon v. Forteſcue Aland. OY OT FED 
Rep. 14: conere. 


2 * * 


o What is obe den in x Order i made upon 


tile Petition. 
PHE coure of Chiticery; upon petition, may allow mainte- 


nance for an infant where no cauſe is depending. 2 Att. 


318. 1742. Ex 


. Petition e 


2. A 


010 


parte Nbitſeid. See alſo 2 Ak. ante 14. 1737. 
HIPs * De Cofta, 185 3m 05. Rep. 88. 179 Wer 


5+ 
of alete et rnd 


V on petition, 
3 cauſe depending. YT. 923. 


Ex parte 


or che, e hich the court granted, though no ſuit was OF Eo 


Anl. 446. 


1752. Ex parte Thomas. 


4. Guardian may be appointed and maintenance allowed, upon 


oy nee 3 n 


rr 


wang pr 


_ Ex port 
for an order 


the bankru — » 
to deliver up the title deeds, and all deeds I to * 
en r GERD.” eee 1790. 5 


Feels 5 
6. ene Junatic's-eſtate ue nl Gila ver op 


the produce paid into the bank 3 on petition, the 


court refuſed to give the 


1 711 * 
. — 


oe either to the heir or next of 
kin, without a dill, on account of the difficulty of reverfing-an 
order made me"; ah ” 

— + 3 
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16 vin. 337. 
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— although it be an arm of the ſea,” ſhall not be preſumed, but Pk 
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EE: 5 00 t In what Place. 


I I. rivers not 28 54 of the land haye the 
tight of fiſhery on their ebw ſides 3_ and it generally 
extends ad filum medium aque. 


2. But in navigable rivers the pr proprietors of the land on each 


fide, have jr not; the fiſhery is common ; it is e aher in the 
king, and is public. 

3. H any one olaims'3 it excluſively, he muſt hom ''Y right. If he 
can chew a right by maven; town, he may then exerciſe-an exqlu- 
five right, though the preſumption is againſt him unlefs he can 
prove ſuch a preſcriptive right. 

. A tight the 4 to have an excluſive priv 


N 


lege of 


contrary prima facie. But it is capable of being proved. Per 
Lord Mangfeld, een dee e 1725 
* 2162, D t oh 


* 


| & The gere Sort 5 F; t, and what i is L 


ag en ae 


O conſtitute 2 ſeveral kibery it is requiſite on the 
Fe ; claiming. it ſhould fo far hve the right of Sſhiog inde 
pendent of all-ochers, as that no perſon ſhould' have a co- exten · 
five right with him in the ſubject claimed, (for where any. perſon 
hath fk co-extenfive right, there is only a free fybery;) but a 
partial or independent right in another, or a limited liberty does 
not derogate from the right of the general owner. There = 
treſpaſs fot diſturbing the —— ſeveral fiſbery, a grant of 
the fiſhery from Lord C; with the exoeption of an oyſtery, and 3 
reſervation of a right to the grantor to take fiſh for the ſupply of 
his own table, is a-ſufficient proof of their title. aue e ee 
Lord Courtenay, 5 Burr. 2814. 
2. In this laſt cafe the court gave hs epinien) beter there 
ean be a ſeveral fiſhery. withvut the erh un. Vide 
alſo Ai v. Orp & al. Dougl. 56. 
3. Mr. in 2 9 te paſſage” cited 
aut of Co. Lit: 122. 4. in Smith v. Kemp, 2 Salk. 63 7. and Vin. 


"fr. 3 of opinion that à ſeveral * 


? 


not to t. 


A Fx FILE 


= 


We 3 Burr. 1768. 1 Black, 369. 


dads aus nnn 
the ſoil, till IIs RY SIRI. 
* 122. 26. 


— 


Ws Adlon, 100 a 


| Trg cutting plaintiff's nets; and taking bis Gſh. 


Defendant juſtifies as wafer- huilif of the Tame under the 
king's letters patent, and that the plaintiff was fiſhing with un- 
Lwful nets, contrary to 1 Elia. c. 17. On demurrer, judgment The ftatute 
for the plaintiff j for this being an offenee contrary to a penal act 7 
of parliament, the puniſhment muſt follow the method which — 
that act preſcribes, and a violation of a public penal ſtatute, is neu or * 
not a nuſince, or abateable as ſuch. Bulbroek v. Sir Robert ene 


', under for- 
; ' feirure of a pecuniary fur, and of the fh fo taken, and allo of the unlawful eagioes 


2, Debt by the 'owner of a fiſhery for à penalty of 51. under | 
5 Geo. 3. cap. 14. J. 381 for king 60 in his fiſhery.” The 
defendant was ſervant to Doctor C o claimed a 1 to fiſh 
there, and he fiſhed there, in conſequence of a notice given — 
Doctor C. to the plaintiff, that he would order a ſervant to fi 
there” for the purpoſe of giving occaſion to an action to try the 
right. Held per cur. that he is not liable to the penalty, but 
vithin the exception of the act. Kinnerſley v. Orpe, Dong. 499- 

3. To treſpaſs for fiſhing in the latins fiſhery, defendant 
d that the place is an 1 * of the fea, in ich every fudject 
a right -£ 5 3 e in his — — — f an 
atlufive ri traverſing the general right; held, 
that the be whe lai ought to Web iſſue on the — 
not to traverſe the preſcriptive right claimed by the plaintiff; for 
the firſt traverſe is a material one, and 15 „ the true 
Mon in diſpute between the parties. Mayor 
70 Herd v. Richardfon & al., 4 Terms Rep. 137. AA ne 
it. Scac., e N. e * 


| 
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„Bitte be reed aint ere comet entered into.by 
the plaintiff n relating. to ſhares: in a 
— che Penyjylvania bubble, W 


l vos. 


Plea and Demurrer. 


paid, which he had paid to the defendaiits for ſhares fold by them 
reſpeAtively, and charges that the defendants had formed them. 


ſelves into a ſociety to carry on the fraud; the defendants de. 
murred, becauſe bill contained ſeveral and diſtinct charges 


. againſt ſeveral and. diſtinct defendants. Demurrer allowed, 


Nota, they denied combinations as is neceſſary upon ſuch a de- 
murrer. Bunb. 69. 1720. Bull v. Allen. 

2. A demurrer lies to an amended bill, though an anfwer hat 
been filed to the original bill. Bunb. 120. 1722. Lowther v. 


3. A defendant cannot demur and plead to-the-ſame part Fo 


© bill ; for the plea overrules the demurrer. 3 FP. Wms. 80. Mich, 


1730. Jones v. Eur Str and others ot 

4. On time given to anſwer, defendant may put in a plea, for 
that is an anſwer, and upon oath. Ii. 
5. A defendant in his plea of a purchaſe for a valuable conf. 


5 deration, omits to deny notice ; if the plaintiff replies to it, all the 
- defendant has to do, is to prove his purchaſe ;' and it is not mate- 


rial, if the plaintiff proves notice ; for it. was the plaintiff's own 
fault that he did not ſet down the plea to be argued, in which 


7 it would have been overruled. 3 F. Wms. 94. Hil. 1139, 
Jarris v. Jngledew. . 2 2 

6. The defepdant pleads. to the whole bill, and on arguing the 
plea, it was ordered to ſtand for an anſwer, without ſaying one 
way or other, whether the plaintiff might except: the plaintif 
cannot except, for that the court in ſaying the plea ſhould ftand 


for; an anſwer, muſt be intended to have meant a ſufficient anſwer; 


an inſuſfcient anſwer being as, none. 3 F. Wm. 240. 1733 


deten Y. £- rn nel ene 1 8 
7. It che defendant's time for anſwering be out, 452 court will 


order proceedings to be revived. 80 though the defendant by his 
anſwer inſiſts the plaintiff is not entitled to revive ; for this 


ought to be ſhewn either by plea, or demurcer ; but if in ſuch caſe 
it appears at the hearing that the plaintiff had no title to revive, 
be cannot have a decree.” 3 P. Wms.. 1734. Harris v. Pollard, 
3. After a plea put in, there can be no motion for an injunc- 
tion till the plea is argued. 3 P. Wis. 397. Sir Wm. Hun- 


v. Orlando Humphrezs, ; 
9. A plea may be good in part and bad in part. 1 Att. 53. 
1737. — Blake, 2 Ath. 44. 1740. Higgins v. Yot- 
. Bu 


s ys 2 Ath, 283. Dellner v. Forteſcue, 8. P. 2 All. 
2 v. Prichard, 8. P. 2 V. 205. KY 

- 10. Where a defendant pleads a decree of diſmiſſion of a former 
cauſe, for the ſame matters, in bar of the plaintiff's demand on 


his new bill, if the plaintiff does not apply to the court, that it 
may be referred to a Maſter to ſtate whether there be fuch a de- 


eree, but ſets down the cauſe upon the new bill for . is 4 
waiver of his riglie of application for ſuch reference, and the court 
will determine it. 1 Al. 53. 1738. Morgan v. Morgon. 


a-_ ws PYY 160 ws „ 
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Plea and Demurret. 
11. The defence proper for a plea muſt be ſuch as reduces the 
cauſe; ot fome part of it, to a ſingle point, and from thente creates 


A bar to the ſuit, The end of a plea is to ſave to the parties the 
expence of an examination of witneſſes at /arge; and therefore it 


| i not every good defence in equity, which is good as a plea; for 


where the defence confiſts of a variety of circumſtances, there is 
no uſe of a plea ; as the examination muſt ſtill be at large, and the 
elfect of allowing ſuch a plea will be, that the court will give 
judgment on the circuniſtances of the caſe before they are made 
out by proof. 1 4th. 54. 1739. Chapman v. Turner, 

12. Where a bill is brought for new matter diſcovered ſince 
the hearing, a defendant, it he can ſhew that there is no new 
mauer, muſt take advantage by plea, or demurrer, for it is too 
hte to inſiſt upon it at the hearing. 2 tk. 4. 1740. Lu- 
Ulen v. Maclworib. 

13. A plex myſt dig ee removed ont of the way . 

plaintiff can 2.70 n ere to ſtay 1 at law. 2 Att. 
po 1740. 

A . 8 into cantly for an account of rents and 
profits, prays a diſcovery as incident to it q and for that reaſon 4 
3 cannot demur and plead to the ſame matter. 2 4th, 

1741-2. Dormer v. Forteſcue, 

T. Exceptions cannot be taken to an anſwer whilſt a plex i is 

depending, for that muſt firſt be removed out of the way... 2 4. 
1742. Baker v. Pritchard. 2 Att. 395. 

16. In the plea of an alien there muſt be an averment that the 
perſon was an alien, or elſe it is no bar. 2 fil. 397+ + 1742. 
Burk v. Brown. 

17. In a plea of conviction for 2 capital offence, the court of - 
Chancery muſt judge with equal ſtrictneſs, as if it were a plea at 
common law, ſaying that A. gave a mortal wound to B. of which 
be 1 without my Rar in what part . — the — 


wn A* to the partnerſhip, and yet have neuer been ſubmitted 
arbitration, nor has he ever propoſed a referent, thaugh the 


endant offered, and was always. ready to do it. Lord Hard- 


viele diſallowed the plea; for as it was à bill to diſcover ang, be 
relieved againſt frauds, the arbitrators cannot examine 0 


gelb, which, by the agreement, they ſhould. have had a Pore 


2 Ath. 569. 1743 · Wellingten v. ee 
29, Plea 


385 
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19. Plea to x bill to ſet afide a will for fraud, and for a re. 
ceiver, allowed as to the firſt part; but as to the receiver gif. 


* 


Plea and Demurrer. 


allowed. 3 fil. 17. 


20. A plea of a foreign ſentence over-ru 
miſſary court only, which is of a political nature for determining 
_ diſputes relating to French actions. 3 Atl. 215. 1744. Gage 


V. 


21. The 


1848. 
24. Where a plea 


prevent the eſtabliſhing it as a 


Anon. 


- - 


Maitland V, W. ilſon. 


-- 25. Plea of the ſtat. of 


1743. Anon. 


is to the relief only, and is direQed to ſtand 
for an anſwer; the words with liberty to except, mult be added to 
good anſwer. 3 Ai. 814, 1754. 


1749. Taylor v. Beech. 


26. On a plea to the juriſdiction, it muſt be ſhewn what other 


court has juriſdiction, 


1 Veſ.' 202. 
Dake of Athol.” 2 Veſ. 357. 

27. A demurrer is a dilatory, a plea not. 
Zaft India Company v. Campbell. No ſecond matter may 
ſiſted on by anſwer. 2 Veſ. 402. 


1752, 


1 Pf. 247. 
Finch V. Finch, 


led, being in a com- 


defendant, as to ſo much of the bill as ſought to dif. 
cover whether after inſtitution, c. to A. he was preſented to 
two other livings, and inſtituted, &c. demurred, as ſych diſcovery 
| tends to ſhew an avoidance of A., the demurrer allowed, becauſe 
he is not obliged by a diſcovery to ſubject himſelf to a forfeiture, 
or any thing in the nature of a forfeiture. 3 Ath. 453. 1746, 
Boteler v. Arlington.  - | 
22. Where a man pleads hiſtorically only, and upon his me. 
mory, without any averment or certainty, the plea is bad. 3 Al. 
590. 1747. after v. Yaſſall. X 
23. To a bill againſt an arbitrator ſeeking a diſcovery of the 
8 upon Which he made his award, he pleaded in bar, that 
he was not obliged to ſet them forth z plea allowed. 3 4th, 644. 


frauds to the diſcovery of a parol 2gree- 
ment, not allowed where; there is a part performance. 1 Pe. 297, 


1748-9. Zar, Derby v, 


1749. 
be in- 


28. One merely a witneſs cannot be made a defendant for « 


_ diſcovery of what he is examinable to, unleſs intereſted, but he 


ought to plead thereta, and ſupport it by an anſwer diſclaiming 
intereſt, and not dem 


May. 


29. Defendant ma 
ſeiture ; but not to t 


tenant for life or not. 2 Veſ. 108. 
Meath. 


ur. 3 Atk. 426. 1749-50. Plummer. 


plead to diſcovery of the act cauſing for- 
diſcovery of the eſtate, as whether he is 


1750. Weaver v. Zarl 
— | 


30. Plea to the diſcovery of a marriage, as it would ſubject to 
puniſhment for inceſt in the eccleſiaſtical court, though one party 


be to nothing which is not upon 


the face of the bill. 


was dead, allowed. 2 Yo: 243. 1750, Brownſword v. Za. 
 avards. - 


F ki i is proper to introduce and averments to ſupport it whereas a demurrer cas | 
fi Fe Ibid. Averments are neceſſary to ex- 


clude intendmen's which would be made agoinft the pleader, for the court will always intend tht 


matters charged againſt the pleader, unlejs fully denied. 2 Atk. 241. 


31. 'Ths 


* 


Plea and Demurrer. 


37. The putting in a plea is a ſufficient .compliance with an 
order for time to an/wer. 1 Bro. Ch. Rep. 56. 1779. Roberts 
v. Hartley. E "UL | h | 
But in the above caſey the plea appearing to be 
4 ing @ plea of a . of Admiralty, b wat retited in the 
rr 


a 32. Plea of the ſtat. of frauds, averring, firſt, that there was 


ho. agreement in writing 3 and 2dly, That there was no part per- 
NR 0. ſuch agreement, is a double plea ; ordered to ſtand 
for an anſwer, with liberty to except. 1 Bro. Ch. Rep. 404. 1784. 
Whitbread v. Brach hurt. N th s ; . S 75 | 
3 33: Flen.to a bill of revivor, that it was for coſts only; the 
colts having. been ordered to be paid into the bank, plea over- 
ruled. 1 Bro. Ch. Rep. 438. 1785. Hall v. Smith. 

34. A plea may be amended, where there is a flip, if the material 
ground of defence appears ſufficient, but not otherwiſe. 2 Bro. 


Rep. 143. 1787, Newman v. Walls. » « 


335, Plea that Gray's Inn is a voluntary ſociety, governed by 
benchers, ſubje to appeal to the judges, a good plea to a bill 


relative to the renewal of a leaſe of ' chambers. ' 2 Bro. Ch: Rep. 


241... 1787. Cunningham v. Wegg and others. © | 
36. Plea of the ſtat. of frauds, the agreement not being in 


writing, allowed, though a parol agreement was confeſſed in the 


anſwer. 2 Bro. Ch. Rep. 559. 1789. Whitchurch v. Be. 
37. Plea of payment of a ſum of money into the eccleſiaſtical 


tourt to prevent a commiſſion of appraiſement, and accepted, and 


a receipt given, diſallowed as a plea in bar to the ſuit, as it does 
hot ſhew that the party had no further demand. 3 B. Ch. Rep. 
30. 1790. Sumuda v. Furtado. | AS; 

38. Defendants to a bill of revivor cannot plead to that ſuit a 


ya which had been pleaded to the original bill, and over-ruled. 


39. Plea of the ſtatute of frauds over-ruled, the contract bein 


8 Bro. Ch. Rep. 154. 1790. Rondeau v. Nya. 
lea o 


40. P the ſtatute of frauds over · ruled where the contract 


was acknowledged by letter. 3 Bro. Ch. Rep. 161, 1790. Tau- 


ney and another v. Crowther. 

41. Plea of the ſtat. of. frauds allowed where a written agree- 
ment has been eſſentially varied by parol. 3 Bro. Ch. Rep. 372. 
1791. Fordan v. Sawkins. 1 Vef. jun. 402. 8. C. 


42. Plea overruled, one part being inconfiſtent with the other; 
dat leave was given to withdraw it, and plead de novo. 4 Bro. CB. 
Rep. 253- 1793+ _ Nobkiſſen v. Hoflings. 2 Vef. jun. 84. 


43+ Plea to a bill of diſcovery as to a ſpecific performance, 


and for an injunction; zn agreement at law, that the de- 
fendant, then plaintiff, would not bring error for delay, or file a 
bill for an lar arora. a bad plea; but the court, after ſuch an 


agreement, will not grant an injunction as to that ſuit. 4 Bro. 


— 


Cb. Rep. 498. 1794+ nth v. Sambourne. —_— ? 
"44+ Flea 


Ce 


delay, it x0as ordered to be argued the 
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Plea 106 Demurter 


8 0 the, j juriſdiction muſt ſhew another juriſdiction; 
for a plea to the zuildickion of all coutts is abſurd, becauſe the 


125 is a plea in bar. Nabob of Arcot v. Ee. Indio Company, 


un., 32. 19 . 
45. Every plea muſt tender iſſuable matter, upon the truth or 


falſe hood of which it is to be decided. Bid. 393. 


46. After plea ſet down, an order was obtained. of e b 
plaintiſt to amend the bill, and ſerved on the defendant 3 plaintif 
. gering when the plea came on to be argued, it was al- 
has of coutſe with coſts. 1 V,. jun. 447. 1792. Jennings v. 
ear 
pens ik Whete a A 7 5 is a 1 * to the whole bill, if at all, an an · 
ſwer to any matters which might have been covered by the plea, 
over-rules it. 1 Anfr. 13. Eaft. 32 G. 3. Blocket v. Langland:, 
48. Where the bill charged an award to have been obtained 
corruptly, a plea ſetting up the award, and denying the ſpecific 
charges of fraud, is bad, as not bringing the cauſe to one point, 
an anſwer to ha ame charges.over-rules the plea. 1 Anfrr. 59, 


Trin. 32 C. 3: Pope v. Bib. See Edmondſon v. Hartley." Bid. 9. 


49. Bill by an x debtor againſt his aſſignees, and a cre. 
itor to his eſtate, charging colluſion : plea that the plaintiff had 
n; 2 d under the inſolvent act (without ſhe wing that all 
the tequiſi tes had been complied with,) and denying colluſion, was 


2 1 en 101. Mich. 33 G. 3. Bowſer \ v. Hughes and 
220 <4 The plea 1 was over · ruled on the ground of form. The de- 


| Sendant pleaded the ſame matter again more formally. This is 


irregular, Anftr. 407. Hill. 3 346. Freeland v. 8 

51. A ſubmiſſion to arbitration was made a rule of court, and 

Fa aeg made ; the bill ſtated the award to have been obtained 
y mi {repreſentation of facts not then known to the plaintiff; plea 


the award alone, and no anſwer; plea bad. Anftr. 735. Tris. 


8 505 3.  Gartfide v. Garthde. 


52. A, plea ſtating that the plaintiffs, Who claimed as Hitches 
London, never were reſident there, or paying ſcot and lot, 
and that they were admitted freemen b fraud, for the purpoſe 
.of e a certain exemption, is bad or doplicity. Auf 73% 


Tin. 36 G 3. + 739- 


"0" To Bill of Account. 


1. „A Shs 10 TY 225 account again the feat of; an By 


Governor, who pleaded that panes 


born, LOG an alien infidel, and could have i no U uit here; a es over- 


ruled, for being a mere perſonal 11 the 12 575 may bring a 


aſſent v Bar 


Dill i int court. Ati. . 
4 8 to a bill brought 


2. Where there is a ples of a ſtated accoun 


Na e inet 2 1 Atk; 1. 1/36. 


Sumner v. 7 | IC 


3 · Pla 


Plea and Demurrer. 


3. Plea of a ſtated account is bad, unleſs it ſhews that the ac» 
count was In Writing, and v what che balance Was, | 2 Ah. 399. 
115 Juri v. Brown, 


A plea of a ſtated account, as to all matters before accoun 
for, i is bad; it ſhould aver that it is juſt and true ib ” belt of 
defendant's knowledge and belief, 144 70. 4743. Aan. 
5. A defendant is not obliged to fet out the account between 
him and the plaintiff, after an' en i in his favour relating to that 
zccoant, for a plea of an award is good, not only t6 the merits, 
but to the diſcovery, 3 fil. FE 1747-  Tittenſon v. Peat, 
'6, Plea that 72775 12 — 8 came to a compromiſe, 
7 Fes 1 135 1749. rar Bridge. EEE 
lea to a bill for an account of a partnerſhip, that all matters 
contre huh to be determined by arbitration; allow ed. 
2 Ch... Re. 336. 1788. Halfbide v. Fenning. © 
8. Plea of in award” and releafe to à bill to open an account 
oxdertd to "and for an anſwer, 3 Bro, Ch. Rep. 196. 1791, 
thn v. Ellington. * 
9. Plea by the Ea, India Company to a bill for an account filed 
by the "Nabob of Arcor, that by charter confirmed by parlia- 
ment, they had certain powers, by virtue of which the acts were 
done, over-ruled; it not "ſetting 
and acts of 1 8 Sure Bro. Ch. IS. 292. 1791. 
8 yp ” 4 Bre. 87 180. 1 V. jus. 
2. 2 
1 50 Plea, to a e for — of frauds in breach of artieles, 
that there was a clauſe in the articles, that all matters in differ- 
ence could be referred to arbitration; but not ſtating a reference 
to be depending or to have been had, over-rüled. 4 Bro. Ch, 
. B. 1793+ Michell antl others'v. Er 
Resa to à bill for * and account, ob 
by anfwer, that he had. no concern in the buſineſs, mult . 
17 though ſuch 'a plea would bar both diſcovery and relief. 
of. Jun. 2 May 1791. Cartwright v. Hateley. 
12. On a bill for an account after an award, on the proung of 
matters ſtated not to habe been comprehended i in it, it muſt 
pear clearly that the award is not final, otherwiſe a plea of the 
award is good. 3 Anftr. 637- Mich. 36 G. 3. Noutb v. Peach, 


LOR To Bills of Diſcovery of perſonal Things. 


I. 4. by his will made ſeveral, proviſions for his wife, which B. 
'his ſon and heir, after his death, filed a bill againſt her to 

ſet 8 akde 3 alleging, that ſhe was never mktried to his father, or if 
. e 12 been preyioully married to P., who was ſtill 

To all the charges in this bill, except what related to her 

— with P., the defendant anſwered 3 but as to that ſhe 
pleaded her marriage with the teſtator, and cohabiting with him 
ks wile, and that the had a fon by him, who was — 


Cc3 


4 


ons the Ce of the charters - 
Nabeob of 


1672. 65. 
— 


359 
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Plea and Demurrer. 


and therefore inſiſted that ſhe was not compellable to anſwer the 


matter of the marriage with P. as it tended to criminate and makę 


ber guilty of bigamy, which, is felony. Plea allowed, 3 Bro 


Par. Ca. 65. 1725. Hatfield v, Hatfield, jo, | 
2. Bill for a diſcovery of perſonal eſtate againſt an adminiſtra. 
tor, and for a diſtribution ;. defendant in his anſwer ſets forth the 
rſonal eſtate, but as to the diſtribution pleads, that the inteſtate 
died but in March laſt, and therefore by the ſtat. 22 Car. 2. he 
was not obliged to a diſtribution until the year. was expired: but 


| Oy the opinion ef the Lord Chief Baron, Price & Page Barons, 


plea was over-ruled, and ordered to ſtand for an anſwer, with 


iberty to except; Montague, Baron, diſentiente. Bunb. 64, 1720. | 


art v. King. 1 962 | 
. Plea to diſcovery and relief in a bill, which only prayed 


iſcovery, over-ruled, + Bunb. 0. 1720. Aſgill.y. Dawſon. 


4. If to a bill the defendant anſwers as to matter of diſcovery, 
and pleads only as to relief, the plaintiff, may except as to an 
matters of diſcovery before the plea argued ; for that plainly 


no matter of diſcovery is covered by the plea. 3 P. Wrms. 326 


Trin. 1734. Lenden Aſſurance v. Eft India Company, in netic. 


5. An inſprer by his bill ſuggeſts the ſhip was loſt fraudulently, 
.and in the charging part mentions, that inſtead of proper goods, 


there was only wool on bogrd, and in the interrogating part prajs 
defendant may ſet out what kind of goods he had on beard ; de fend- 


ant pleads ſeveral ſtatutes, which make it penal to export wool, 


in bar to a diſcovery of all kinds of goods on board : the plea was 


allowed, beciuſe no goods, but wool, were mentioned in the 
charging part; if there had, the defendant myſt have anſwered, 


1 Ail. 52. 1737. Duyncalf v. Blake. 


6. Bill bled to diſcover articles pawned to defendant; he pleads 
that he lent money without notice of plaintiff's claim; the plez 


ſhoyld aver, that he has no other articles than thoſe ſpecified ; 
and although this was ſworn in the anſwer, it is not ſufficient, 


1 Bro. Ch. Rep. 578. 1785. Haare v. Parker. 


* — 
2 


7. Plea of the ſtock jobbing act, to a bill for a diſcovery of 
Nock jobbing tranſactions, ovexetuled. 3 Bro. Ch. Rep. 11. 1789. 
ancroft v. Wentworth. nach: | A, 

8. Plea to a bill of diſcovery in ſupport of an action under 
ſtat. 9 Anne, c. 14. for money loſt at play, by the afſignees of the 
loſer, a bankrupt, that the action was not commenced and the bill 


. Exhibited within three months, over - ruled. 2 Pe. jun. 514. Bran- 


© 


don v. Sandi. 1794 


* * y 


© 9. Plea of alien-enemy to a bill of diſcovery, good. 47. 462. 


Trin. 34 G. 3. Daubigny v. Davallan. 


10. A plea, averring this nation to be at war with France, and 
that the plaintiffs are Frenchmen, aliens, and enemies of the king 


— 9 12 — * ” 
* 8 *** " = * * * 
N : „ 


of Fohn Drew, conve 


ſeyeral conveyances 


Plea and Demurrer. 


Bir 00 To Bills of Diſeovery of Titles, 


I, _pLEA of a fine and * poſſeſſion under it, is not a good bar 
to a bill brought for a diſcovery of the deed, declaring the 
uſes of ſuch fine, 4 Bro. Par. Caf. 253. 1736. Sir Lifter Hol 


v. 

2. Lands deviſed to be ſold for payment of debts ; bill by a 
creditor of the teſtator againſt his widow to diſcover her title to 
lands in her pofſeſſion : ſhe pleads a ſettlement and jointure, and 
offers to diſcover, if plaintiff will confirm it, but neither ſets out 
the date nor lands contained in the ſettlement : the plea was over - 
ruled, for ſhe ought to have ſet forth both thoſe matters. 1 £tb. 
8 1735. © Chamberlain v. Knapp. 

A bill was brought to diſcover, whether A., under whoſe 

the defendant claims, was a papiſt at the time of a purchaſe 
made by A. of the eſtate from the plaintiff's anceſtor, Defendant 
eadg as to the diſcovery the ſtatute 11 & 12 Vill. 3. by which, 
1f A. was 2 papiſt, ſhe was diſabled to take. Under the rule, a 
man is not obliged to accuſe himſelf, is implied, that he is not to 
diſcoyer a diſability in himſelf; and as 4. would not have been 
obliged to diſcover, the defendant, who claims under the fame 
title, is entitled to the ſame privilege, and takes the eftate under 
the fame circumſtances. The plea was allowed. 1 fil. 526. 
1736-7. Smith v. Read. 

4- The bill ſeeks a diſcovery of the defendant Mereland, whether 
Couthcate was not a perſon profeſſing the popiſh religion before he 
conveyed the freehold and copyhold eſtate to the defendant, in 
the bill mentioned, as a —— thereof. Plea of the ſtat. 11 
& 12 ill. 3. for preventing the growth of popery, fo far as it goes 
to the difcovery whether S-uthcote was a papilt, allowed. 1 Att. 
528. 1751. Harviſen v. Southcote and another. 

5. A plea of a bare title only, without ſetting forth any con- 
ſideration, will not protect a defendant from giving an anſwer to 
G title ſet up by the PR 2 Ath. 241. 1741. Brereton v. 

amul. 

6. Bill by plaintiff ae by conveyance from his wife, who 
was one of the heirs at law of Job5n Drew, for an account, &c. 
The title ſet up by the bill was, my Drew was ſeiſed of a 
ſmall eſtate at the Devizes, and died inteftate in 1737, leaving 
plaintiff*s wife and two of the defendants his heirs at law ; that is, 


.the two defendants and plaintiff's mother were the children of - 


Robert, the nephew of John Drew); and that plaintiff's wife, be- 
fore marriage, and in conſideration of a ſettlement conveyed tophain- 


tiff in fee ; the defendant Garth pleaded a title under Robert, the 


hew of John, and args you of plaiotiff's wife; that Nobert 
being, or * to be ſeiſed of the eſtate in fee after the death 
for 300/. to Fier, and then ſets out 


Lea 


FW 


89% Plea and Demurrer. 
E felf in 174). Lord Henley, Chancellor, over - ruled the plea, be. 
cauſe jt did not ſet out % Robert became entitled to the rever. 
- - fron, which it ought to do, being a title to à particular eſtate, and 
_ Robert not in poſſeſſion at the time of the conveyance, Ambl. 412. 
1762. Hugbert v. Garth, FN.) 1 
: 7. Plea that a writ of right had been tried and determined 
againſt the plaintiff (who was demandant in the writ of right); 2 
ood plea to the diſcovery of the defendant's title. 1 Bro. Cb. 
* 1783. Far Leicefler v. Perry,  ' 
8. Plea that the plaintiff is not heir, where he had deduced bis 
title as ſuch, is bad: the title ought to be denied, as explicitly as it 
3s laid. 2 Bro. Ch. Rep. 143. 1987. Newman v. Vallis. 
9. Plza of a conveyance, fine, and nonclaim is not multifarioug, 
but a good plea to a bill-impeaching the conveyance, as not bein 
; gn conſideration, 2 Bro. Ch. Rep. 274. Deblev, Cred. 
and. 178 N $© « | 1 806 ; ; 
7 1 —— 3 in the bill that A. died ſeiſed in fee of eſtatgs 
In 
charged in the bill, and of which 4. died ſeiſed in fee, ſufficient 
without averments that they were in Derby/bire and none elle. 
Ss 4 Vef. jun. 136. 1790. Butler v. Every, 3 Bro. Ch, 
Keb. 80. 8. C. E | 3 
11. Bill of foreeloſure as to a meſſuage and forty acres of land: 
plea deducing a title to the premiſes, and ſtating them to be 2 
neſſuage and tenement. The plea is bad, as not relating to the land 
demanded. Anftr. 633, Mich, 36 G. 3. M edlale v. Hutton, 


e (E) To Bills of Diſcovery. Want of Parties 


. 1. A Plea for not bringing the repreſentatives of the /perſonal 
1 - ©. eſtate before the court, allowed ; the bill being only againſt 
| _w repreſentatives of the real eſtate. 2 Ath. 51. 1740. Plunket 
V enen. . | | a f | 

/ +," a — inquiſition/of attainder is only to inform, and does not 
entitle the crown to any right; and therefore it was held that it 
was not neceſſary to make the Attorney - General a party. 2 4th, 

399. 1942. Burk v. Brown. | : 
. There is "ſometimes a demurrer for want of parties, ſome- 
times a pleazademurrer where it appears on the face of the bill; 
but where it appears by way of averment, there muſt be a plea of 


"want of parties. 1 V% 427 May 1749-50. Plummer v. May. 
x6Via.ze6. (F) To a Bill of Diſcovery, that he is a Pur» 


chaſor, c. 


1. JA HERE a-party. pleads. his title, and ſwears himſelf a pure 
chaſor for a valuable confideration without notice of the 
plaintiff's title, a court of equity ought not to allow any examinar 


tion of witnefies in perpetyam rei memoriam to defrat thatide = 


YU 


j 


5 —— — 


re and elſewhere, plea of a fine of all the eſtates 


Plea and Demurret, 


ſuch purchaſor, but leave the plaintiff to recover as he ean, without 
iving him any aſſiſtance. 3 Bro, Par. Ca. 473. 1729. Roſe 
and others v. Cloſe and others. | . g 
2. A defendant, in his plea of a purchaſe for a valuable con- 


fideration, omits to deny notice; if the plaintiff replies to it, all 


the defendant has to do is to prove his purchaſe, and it is not 
material if the plaintiF proves no notice, for it was the plaintiff's 
own fault that he did not ſet down the plea to be argued, in which 
caſe it would have been overeruled. 3 P. Vt. 94. Hil. 1730. 
Harris v. Ingledew. | * 
3. In a p | 

fay that at the time of the purchaſe he had no * without ſay- 
ing or at any time before, 3 P, Wms. 244. Hil. 1733. Jener 


V , | 

4. In all caſes of a plea. of a purchaſe or marriage ſettlement, 
notice muſſ be denied though not charged by the bill; and it m 
be ſufficient to deny it either by the plea or anſwer, notwithſtan 


ing the objection that it ought to be in the plea, fince all the de- 


fendant has to do is to prove his plea z for the defendant is not to 
ove a negative, viz. that he had-no.notice; However it ſeems 
to deny notice both in the plea and the anſwer. Aston v. 


Curzon, Hil. 1) 19. In notis, 3 P. Wis. 243- Weſton v. Berkeley, 


J. In the pleading of a purchaſe or mortgage/ the defendant 
muſt plead that the ſeller or mortgagor was or pretended to be 


ſeiſed in fee. 3 P. Nu. 281, Eoff. 1734. Head v. Egerton, 


6. On aplea of a purchaſe for a valuable conſideration, witho 


notice of the plaintiff's title, it is ſufficient to aver, that the perſon 
ex 


who' conveyed was ſeiſed or pretended to be ſeiſed when - 
ecuted the purchaſe deeds, but where a purchaſer ſets up a fine 
and non-clajm as a bar, he muſt aver that the ſeller was afually 
ſeiſed. 2 Ath. 630. 1743. Story v. Lord Windſor. 


7. A purchaſer, denying notice at or befote the execution of 
the deeds, is not ſufficient ; he mult aver that he had notice at or 


before the payment of rhe money. 2 Ath. 630, 1743. id. 
8. To a bill for poſſeſhon, a purchaſe for a valuable confidera- 
tion is pleaded, and that the money 18 bond fide ſecured to be paid; 
being only ſecured it may never be paid, and the plea therefore 
over-ruled, 3 tk. 304 1745. Hardingham v. Nichols, 
9. Where the bill charges particular and ſpecial inſtances of 
notice of the plaintiff s title on the defendant, his denial of notice 
ae is not ſuſficient z and th: refore the plea of a purchaſe 
or a valuable conſideration without notice was over - ruled. 3 Ati. 


big. 1754. Radford v. Wilſon. . 
10. Plea to diſcover whether one, from whom the defendant 


eee a papiſt, allowed. 2 V. 389. 1751 Harri v. | 


11. Where the bill ſtates cireumſtances of notice, a plea of pur- 


chaſe without notice alone is not ſufficient, but muſt deny the cir- 
cumſtances, 2 Bro. Chas Rep. 143. 1787. Newman v. wel 
Gs | 12 Plea 


ö 


dew. THe 
ea of a purchaſe, it is a ſufficient denial of notice to 


393 


j . 
|; 


* * 


| Plen and Demurrer. 
12. Plea of a purchaſe for a valuable conſideration is not 


= to 2 bill for dower. 3 Bro. Ch. Rep. 264. Wilhkams V. Lambe. 


* - 
* 


Iz. Plea that defendant's teſtatrix had neither conſtructive or 
cue watice of the plaintiff”s title ; not denying the facts ſtated in 
the hill rom which the conſtructive notice is to be deduced, bad. 


4 Bro. G5. Rep. 322. 1793-' Jerrard v. Sangers. 2 Vg. jun. 187, 


Via. 367, | 


8. C. | 

14. Plea, that the perſon through whom the plaintiff claims died 
a batchelor and without iſſue, ordered to ftand for an anſwer, 
4 Bre, Ch. 439. 1793. King v. Holcombe. 3 
15. Plea of 3 fine over-ruled, becauſe no feifn was alleped, 
2 Fef. jun. 450, 1794. Page v. Lever. 

16. Bill by tenant for life in poſſeſſion ſor diſcovery and de. 
livery up of title deeds ; plea, a mortgage in fee by a former tenant 
for life, alleging himſelf to be ſeiſed in fee, Grout notice, or. 
dered to ſtand for an anſwey with liberty to except, 3 Ve, dun. 
222. 1796. Strode v. Blackburne, _ * 


(G) Former Suits, Deerees, he 


1. TO 2 bill fed in Ireland, the defendant pleads a deeree and 
| p 


1 proceedings for the ſame matter in the court of Chancery 
of England. Plea allowed. 3 Bro. Par. Ca. 584. 1731. Pin- 
geral v. Fitzgerald. | dc : | 

2. To a bill brought for a renewal of a leaſe for lives, the de- 
fendant pleads the minutes of a former decree in a ſuit brought 
for the e purpoſe, dy the perſon under whom the preſent 


plaintiff claimed, and by which minutes the court ordered that 


din to be diſmifſed. This plea was not allowed, but ſtood for an 


avfwer with liberty to except. 6 Bre. Par. Ca. 73. 1765. 
Charler v. Rotex. | ; 

3. Aa admiviſtrator of a judgment creditor brought the origi- 
nal bill, and died; the executor of the adminiftrator brought the 
bill of revivor, which was thought to be wrong, and thereupon 
another bill of revivor was brought by the ſame plaintiff, having 
firſt” taken out adminiſtration de Boris non, Ec. to the judgment 
creditor ; the defendant pleaded the bill was for the ſame matter, 
aud upon this it was referred to the Maſter to examine whether it 
was ſo, who made a ſpecial report, that the /aff bill of revivor is 


| Ky, by the plaintiff in @ different right from what the former 


Wat, but does not ſay it was or was not for the fame matter. Plea 
- over-ruled, becauſe it appeared that the bill was brought by a per- 


. ſon in a different right. 2 4th. 144; 1740, Huggins v. The 


" York Buildings Company. | 

4. A co-adminifſtrator, Who was a plaintiff in a bill in 1723, 
brings a bill in 1739, partly of revivor, and partly ſupplemental, to 
the ſame purpoſe pretty near with the original bill. Plea of the 

former diſmiſſion allowed. 2 4th. 82, 1740. Botuden v. Brow 
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Viſtminſter v. Sir Thomas Croſs. 


| Pie and Demurrer: 


= This 16 Mine Kh, 


,TOa a bit for ſettin aGde certain leaſes as being heat; 
; 7 made, the e 7 N that the queſtion was + 
perly triable at common law o Py, and; the plea was allowed, 
noe Par. Ca, 374- 1776. Hely Hutchinſon v. Gamble 
other 
2. 4. 5 leaſe grants B. A liberty of ſearching and digging 4 
coals in certain lands, for a term of 100 years, rendering an e 
part of the coal by way of rent. The colliery is worked PW 
years and then diſcontinued. 
474 begins to work the mine, whereupon thoſe claiming un- 


file a bill to reſtrain the working, and for a diſcovery of 


ers title, in order to maintain an action of treſpaſs.; to this bill 


the defendants plead in bar, both to the diſcovery and relief, that 


Z. and thoſe as pr under bim, had ceaſed working the col- 
liery for a [ ace of 5 $ years, and had therefore waived and re- 
linquiſhed the benefit of the leaſe; but the plea was over- ruled; 
the matter of it being properly determinable at law.. 7 Bro, 
Par. Ca 404. 1776. Crang v. Adams, 

3. An award was made a rule of the court of King's Bench 
according to a ſubmiſſion for that purpoſe, and an 8 had 
been granted for not performin 2 award, bill ſuggeſting fraud 
in the arbitrators, * praying t . the award 4 ſet aſide 3 
plea of the award, and inſiſting that it was fair: plea was ordered 
to ſtand for an anſwer. 2 Ath. 155. 1740. Hompſbire v. 


4. Plea of matter which would be a good plea to the action at 


Young. 


kw, not a plea here in bar of diſcovery. n Rep. 7 
1785. Hindman v. Taylor, | 


* 


10 Limitations, Stitutes, 


1 Tur ſtat. of limitations was pleaded to a bill of n 


and over- ruled. Bunb. 60. 1720. Dean and Chapter of 
2. The ſtatute of limitations is no fon where the bill charges 
fraud, but then it ſhould be ch by the bill that the fraud 
was 8 within fix years 12 filing of the bill. 3 F. W ms. 
144. Mich. 1 
3. In the Ie of the South Sea Company, in whom hs eſtates 
of the late directors are veſted by act of parliaryent, where the ſtat. 


of limitations might have been pleaded againſt the late directors, 
it is pleadable againſt the company, who ſtand in ſuch directors 
Ibid. 


4. Where the aſſignee of the effects of a bankrupt claims un- 
Fg che act of parliament ; yet as the ſtatute of limitations tight — 


The perſon. claiming the land un- 


— 


2 dane 


F 


Plea, and Dewurrer. 
& the bankr „by the fa ſon it is pleadable 
plentd ga 7 Fork P. rb 144. ory 8 


The ſtatute of limitatio ed to the diſc 
* the debt was due, he een hep, it TAL debt-itſelf, — 


by the defendant's ſerting g forth whe he debt commenced, it will 
"0 ear tö the * 8 th 5 fe ate erben accord l 
Fe Ratute. 


chevorth v. Ein. 
n r to the 


6. The =o Fg pleaded e and non-claim i 


_— e by the phaintif; the plea was oyer-Tuled, becauſe the 
- - pendency of the ſyit here, as it 1 a proper 0 of . 
oy 2 prevented the Neue e, 4 th J. I 742. 


20 by = ereditor of of for 190 

ill by a e or of an in or 45 on 

We; the +: bebe promiſed to pay i „ as n ſhe 1 

Ka in effects, to which' Ric leadea'the ſtatute of limitations, and 
at ſhe made *f romi ote, neral, for 

ſhe mad iſe 10 pay the note, tho! , for ſhe 

ould have pleaded, that The hal m nd promiſe pay the note 
jut of afſets, "Plez of the Mztute of limitations myſt iy the cauſe 
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N * 22 L 

4 10. Plea to a bill of diſt 
tat. 5 14. for 2 
Joſer, a bankrupt, that the a 


in fa of an action unde 
74 copper the cer of the 


n was not commenced, and the 
bill exhibited edi three cho "oyer-ruled, ©'2 7% joy $14 
1794. Branden v. Sands. 

It. Bill by an annuitant 5 a will for an account of arrean 
22 two adminiſtrators with the will annexed : one pleaded 
ſtat, of limitations to ſo much as ſought ſatisfaction for the 
' arrears, or ſo much as was ſtated to hate — due previous to 
fx years before the bill: he alſo by anſwer ſet up an agreement 
to relinquiſh the annuity: plek over-ruled 2 75 ore ejadice to itt» 
\Gſting on the ſame matier by anſwer. 2 PFs I. 1798 
4 INS v. 2 ford. | 
T2. De 3 leaded 40 years poſſeſſion without account, 
or admiſſion of any debt to 2 bill ſeting up an old mortgage, and and 
-Nating an account ſettled, and thit owing to infaticy,* coverture, 


=_ other diſabilities, plaintiffs could n Dee. 1 plea owed. 
: e eee | boy e 


3 
* * | 


7 
81 2 


ſupporte 
was ſave 
Smith. 
3. Bil 
ind no 2 
over-rule 


7590. 


bn ann Demurees 


(L) 12 


1750. Salkeld v. Sciencr. 
rec, S th hu « Veſ. 10k, Ibid. 


ſupported by an anſwer, as he fraud, the beneht of the p 
el to the Bearing 27055 25 2 


d. 

N 3. Bill to ſet _ rele for fraud; plea che t nakedly, 
N ind no anſwer. 14 would 2. ** leave to amend, but 
of over-ruled * Lag * 1 ** 33 G. FY Freeland v. 
, and % 2 


(Q) Por in. At what Time. 


filed within eight days, exclufive oof the day of appearance, 
or before an order for ite $2 obtained; Hind. 210. Pl 


for that is an "ob and on oath, but he cannot put in a de- 
murxer. 3 F. Wims. ey 
(A Rip. 56. Riberts v. Hartley. 

emu may be filed after time for anſwering is out, pro- 
141 it be filed before roceſg of , contempt ifſues. 3 Bro. Ch, 
Rep. 32 1791. India Company v. Henchman. 


% 


(3 How the Plea, or Plea ond — mk be. 
Bee Tetter A. See Demurrer. 


. 


good bar, if the fa 


lg the plea, but muſt proceed to examine witneſſes to fallify it. 
4 Bro. Par. Ca. 74. 1732. Lord Baron Dinſany v. Shaw. , 


v. Sawking, 


bi nt and diſcoy lea of releaſe farther 2 
; Teds plea orer-ule, 2Yof. cat 


2. Bill charging fraud in obtaining teleaſe ; plea, the releaſe; 
8. Tem. 33 6.3. Lad v. 


A Demurrer not eee with 4 plea or anſwer, muſt he F | 


8) Pie, Of ſetting down the Plea whe ago; 
Vc. and what ſhall be faid a Waver. 


FHERE a plaintiff N to a plea, he admits it to be a | 
therein alleged are true: andthere« - 
fore he cannot after Wards complain of the order made for allow- 


/ 26Via. 371. 


— 


1 5-4 
v - *%Y N - 
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2. On time given to anſwer, the defendant may put in a plea, 3 


1. 1730. Jener v. Bart of 8t Herd. 1 Bro. 


f an order be obtained for time to anſwer only, a demurrer 
es wil not do. 2 Bro. Ch. * 214. 1787. Kenrict v. | 


* Plea muſt be ſet down ln Ught Jays. 3 Bro. Cb. Rep. 1791. | 
3 =» 3 A'glea 


16 Vin. 3753 


Plea and Demurrer 
3. A ples of outlawry, like all other pleas, ought to be («4 
down by the defendant. 2 Anfir. 534. EH. 35 G. 3. Chopman 


«V4 v. Lan/down: 


: (T) Orer-rulivg his own Plea. What ſhall be ſald 


to be. 


„Weng defendant infits by plea, that he ought not ts 


.be-obliged to diſcover the ſeveral mattets mentioned in 


the introduQtion, of it, and yet. by bis anſwer diſcovers thoſe very 
particulars, the plea is bad in point of fortn. 6 Bro. Par. Ca. 110. 


1766. Deobbyn v. Barker, 


2. Plea overruled, bein | Eoupled with an vaſe; which a 


mitted the facts. 2 Ath. 155. 1740. Cottingten v. Fletcher, 
3. Where a plea is a bar to the whole bill, if at all, an anſwer 


to any matters, which might have been covered by the plea, over. 
rules it. 1 Anfr. 14.  Eaft. 32 G. 3 Blacket v. Langland:. 


©" 4+ Where the bill charged an zward to have been obtained 


_ _  eorruptly, a plea ſetting up the award, and denying the ſpecifc 


charges of fraud, is bad, as not bringing the cauſe to one point, 
and an anſwer to the ſame charges over-rules the plea. 1 Anfr. 89. 
7 32 G. 3. Pope v. Bi, and Edmundſon v. ley Ibid. 9). 


: : 5. To ſupport A plea of a former decree, ſo much of the firſt 


bill and anſwer muſt be ſet forth as will ſhew. that the ſame point 
was then in iſſue. 2 th. 603; 1743 · Sir Ceſor Child i. 
5 Whoever comes in before a Maſter under a decree is qua 


a party to that ſuit; and if he brings a new bill, a plea that a 


former ſuit is ſtill depending, allowed. 3 Ath. 557, Neue . 


Win 


7. To a bill brought againſt the defendant as an executor to 
account, he pleads a ſuit in the court of Chancery at Jamaica, 
brought againſt him by the plaintiff, with the like matter of com- 
plaint wining to the exetutorſhip ; neither the terms, nor even 
the year in-which the ſuit was inſtituted, being ſet out for certain, 
there is not that averment which courts of law and equity both 


require in pleas; and it was over-ruled. 3 Ath. 587. 174). 


Fofter v. Vaſſall. | 
8. Though an action has been brought in Ireland on a bond, 


and ſued to judgment there, it cannot be pleaded to an action 


here. 3 Ath. 589. 1747. Foſter v. Vaſſall. 

9. If no final order for forecloſure, it is not a good plea to 
bill for redemption. "2 Yef. 440. 1752. Senbouſe v. Earl. 
10. Plea of another ſuit depending for the ſame cauſe was n. 
ferred to the Maſter of courſe, without being ſet down. 1 7 


jun. 484. 1792. Anon. 


11 Plea of a former ſuit depending for the ſame cauſe ſet 


dv by the defendant was firuck cut; but the fiinf ur 


tt; having 


e ſet 


Plea and Demurrer, 
having procured a reference to the Maſter within a month, the 


bill was, upon motion, diſmiſſed under the 
1795. Baker v. Bird. | | 

12. Plea of a ſuit depending in the court of Chancery in Ie. 
land for the ſame matter, over-ruled. 4 Ye. jun. 357. 
4 Dillon v. Alvarez. | | 


ſtanding order. 2 Ye. 


dit r 
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F two or more join in a defence which is a ſufficient juſtifica- 

tion for one, but no juſtification for 
as to all; for the court cannot ſever it, a 
and others not, when they all put themſelves upon the ſame terms. 
Stra. 509. and wide 1 Stra. 994. Did. 1184. 


others, the plea is bad 
fay that one is guilty 


Philips v. Biron, 1 
Term Rep. 376. | 
2. On a writ in debt for 1066/. plaintiff declared for rooo!. 
borrowed. by defendant of plaintiff; and in a ſecond count for 66/. 
for intereſt of money lent by plaintiff to defendant, defendant 
pleaded in abatement of the writ, that the ſaid ſum of money in 
the ſaid writ mentioned, and thereby ſuppoſed to be borrowed from 
plaintiff, was borrowed by defendant and others, and not by de- 
fendant ſeparately. On ſpecial demurrer, . becauſe this plea an- 
ſwered only one of the cauſes of action, (that mentioned in the 
firſt count), the court held the plea bad. Herriet v. Jamieſon, 
Term Rep. 553. 72 „ p | 
3. A plea of preſcription for common in à gue «fate is good 
after verdict, though it be not in expreſs term? alleged that the 
owners of the eſtate have uſed it from time immemorial. 3 Term 
the caſe, if defendant pleads a recovery, and 
plaintiff replies nul tie] record, and concludes with averment, it is 
good; eſpecially if it is a record of another court: but (/emb.) he 
may alſo conclude with giving a day to defendant to produce the 
record. Sandford v. Rogers, 2 Wilſ. 113. | | 
y ought to conclude to the country, 


4. To action on 


5. Plea of bankrupte 
Harne, 330. Andr. 176. | 

6. If to covenant by an executor, defendant pleads another 
ed, and is living, plaintiff's replication 
Wilkins v. Brown, 2 Stra. 1220. 


executor who has 
ſhould conclude to the 


7. Bond that A., on thirty days demand in writing, ſhould ac- 
count and pay: breach aſſigned, that 4. did not account and pay 
in thirty days after demand in writing: pleas, 1ſt, no dema 
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2d, (proteſting on demand, Ee.) that A. did account and pay; 
replication, that a demand in writing was made on a day (naming 
it), and no account by 4. This concludes well to the country, 
Ti | v. ö 1 a Burr. 1022, 

'8. If a plea begin with an anſwer to the whole declaration, but in 
truth the matter pleaded is only an anſwer o part, the whole plea 
is bad, and the plaintiff may demur. Truſcott v. Carpenter, 1 Ld, 
Raym: 231: - Woodward v. Robinſon, 1 Stra. 303. | 

9. But if a plea begin only as an anſwer zo part, and is in truth | 


| but an anſwer te part, ar though in law it is an anſwer to the 


Whole, it is a diſcontinuance, and the plaintiff muſt not demyr, 
but take his judgment for that as by nil dicit; for if he demur, 
or pleads over, the whole action is diſcontinued. Truſcott v. Car. 
enter, 1 Ld. Raym. 23 1. Vincent v. Burton, ibid. 716. See alſo 
2 Bid. G4 1. 1 Stra. 302. * 


1 


% a Renitarion, tha 


the part of the declaration which is not anſwered by the plea is 
material, and the giſt of the action; for where any thing is inſerted 
5 the declaration as matter of aggravation, the plea necd not an- 
ſwer or juſtify that, for the anſwering of that which is the giſt of 
the action will cover the whole declaration. Dye v. Leatherdale, 
3 Will. 20. Taylor v. Cole, 3 Term Rep. 297. 

11. A plea that plaintiff is an alien, is not ſufficient in perſonal 
action, without ſhewing that he is inimicus. Hopper v. Leppett, 


Andr. 76. | | 

12. Where in debt againſt one as executor the defendant plead 

a retainer, and plaintiff replies that he is executor de ſon tort, and 
- defendant rejoins, that aftzr the laſt continuance he hath taken out 
adminiſtration ; this laſt is a good plea, and no waiyer of the 


former. Vaughan v. Brown, Andr. 328. | 9 

13. Bond conditioned to pay money © on or before ſuch a day,” 
plea of „ payment at a day before the particular day ſpecified.” 

he plaintiff demurred to the plea, as offering an immaterial 
iſſue. The diſtinction is, “ that wherever the defendant, in an 
4 action of debt upon bond, with a ſpecial condition, pleads per- 
« formance, the plaintiff muſt aſſign an abſalute breach: though 


s this be not neceſſary, where the defendant pleads a collateral 


de matter, (as a releaſe). The preſent plea thereof is proper, and 
«& the plaintiff ought to reply, that the money was not paid upon 


the day alleged, nor at any time before or after that day." 


Fletcher v. Hennington, 2 „944. ' 
14; Non eff faflum may be mr? to the deed of a feme covert, 
not to the deed, of an infant, for the deed of the former is woid, 


of the latter only widab/e, and the infancy muſt be pleaded ſpe- 


cially, and that plea avoids it by relation back to the delivery, 


ouch ex dem. Abbott v. Parſons, 3 Burr. 180g. 6 


15. In debt for a penalty on 2 Geo: 2. c. 24. L 7, for unlawfully 
corrupting voters at un election to parliament, the defendant 
pleads in abatement, an action brought againſt him by another 
perſon in the /ame term for the ſame offence. This is hook 
of | | | c 
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Yefendant muſt ſhew the other action to be actually prior in 


point of time. Combe v. Pitt, 3 Burr. 1422. 
16. In a releaſe pleaded, no place was alleged, and held a mate- 


nal omiſſion on a general demurrer; Barker v. Palmer, 1 Com. 


1413 h | 

5 To an action upon promiſes, defendant pleads that after 
be had undertaken to pay, one 4. B. promiſed to pay the 4 
due to the plaintiff: and held a bad plea, becauſe the promiſe 
was not in writi 
Vide 2 Tur Rep.-81. | 
18. A plea of the performance of a will generally, is bad; for 
it does not appear whether the legacies were paid, or whether 
any one was dead, whergby his legacy ſhould be given to the ſur- 


mors, nor when, or in what manner they wete paid. 1 Com. 


Rey. 162. Hervey v. Richardſon. | 
19. The bankruptcy of the defendant cannot be pleaded in bar 


to an action of covenant for rent, or on expreſs covenant. Mills + 


v. Aurial, 1 H. Bl. 433. 4 Term Rep. 94. | 

20. To an action brought by a ſimple contract creditor againſt 
a6 executor de /on tort of an inteſtate, the executor cannot plead, 
that after action brought, but before plea pleaded, he delivered over 


the effects to the rightful adminiſtrator, though in fact no admi- 


niſtration was granted till after the action was brought; nor can 
he plead a retainer for his own debt of a ſuperior degree, with 
the afſent of the adminiſtrator. Vernor v. Curtis, in the Exchequer= 
thamber in error. Hil: 32 Geo. 3. 2 H. Bl. 18. | 
21- An argumentative plea is not good, but ſhall be aided by 
ferdit on a general demurrer. Wall v. Fullwoed, 1 Com. Reps 
30, (n. 2.) | 
5 A plea of the ſtat. 13 Elia. c. 20. was allowed to be good, 
when pleaded to a bill brought by a leſſce for tithes: Bokenham v. 
Bentfield, 1 Com. Rep. 392. 8 | 
23. To an action brought by the aſſignees of an inſolvent 


debtor, to recover money owing to im before his inſolvency, in 
which the plaintiffs declare, that in conſideration of the money 


being due to the inſolvent, the defendant promiſed to pay them 
u allignees, it is a bad plea to ſay, © that the cauſe of action firſt 


u accrued to the inſolvent before the plaintiffs became aſſignees, 


u and that fix years had elapſed after the cauſe of action firſt 
* accrued to the inſolvent, and before the ſuing out of the writ 
« of the plaintiffs.” Kinder v. Paris, 2 H. Bl. 561. | 
24- Plea to a bond conditioned for payment of money, that it 
vas-given as an indemnity againſt another bond, and that the 


flaintif bas not been damnified, is had. Meaſe v. Meaſe, 


1 Comp. 47. 


25. Riens in arrere is a good plea to an action of debt for rent· 


Warner v. Theobald, ibid, $88. Secus, in an action of covenant, 


admitted . | | f 
26, In febt on x bond, plea that the money for which the bend 


Barker v. Lamplugh, 1 Com. Rep. 142. | 


4 


* 
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was given was won by gaming. is well enough, though not the 
very words of the ſtatute. 1 Stra. 494. : 
; 27. That which appears in the plaintiff's decloration nted 
not be averred in the plea. id. * 
28. Where the defendant pleads that the bond was given for 
money won by gaming, he muſt ſhew the particular game at which 
it was won. bid. | 
. 29. Special plea of nil habuit in tenementis cannot be pleaded to 
action for rent on leaſe by indenture, Palmer v. Ekins, 2 Stra. 817, 
30. Upon a de vaſta vit againſt ' executors, not guilty may be 
pleaded as well as nil debet. Coppin g. t. v. Carter, 1 Term 
Rep. 462. | ; - ; 
31. In affumpfit, „that the defendant indorſed over to the 
, plaintiff a promifſory uote for and on account of the debt, and 
e that the plaintiff then and there accepted it for and on account 
IP cc of the debt,” is a good plea; for the plaintiff might have in. 
5 dorſed it over to a third perſon; by whom the defendant might 
| have been ſued without. the means of defence, or the plaimiff 
might by laches have made it his on: but io ſuch caſe the plain. 
tiff may reply, that the note was bad, or unpaid. Kearſlate v. 
Morgan, 5 Term Rep. 513. 1 
332. A plea by an heir at law, who was ſutd by an obligee of 
his anceſtor, that he claimed to retain a certain ſum for mone 
| laid out in repairing the premiſes, cannot be ſupported. . Shuttle 
9985 worth v. Neville, 1 Term Rep. 454. Du. Whether neceſſary re- 
3 5 pairs might be ſo pleaded. Ibid. 457. 


3 33. Lo aſſumpſit by ſeveral partners the defendant may plead 
in bar the bankruptcy of one of them. Eckhardt v-Milſon, 8 Term 

.. Rip. 140. ; r | 
34. Non dammnificatus cannot be pleaded to debt on bond, con- 


| though it appear by the condition that the bond was given by 
way of indemnity. Holmes v. Rhodes, 1 Baſ. & Pull. 638. 
35. A plea that tbe plaintiff and defendant agreed to ſettle all 
matters in diſpute, and to bind themſelves in a penalty not to 
. ſue each other, is a bad plea, as it docs not amount to ſatisfaGion, 
Fames v. David, 5 Term Rep. 141. | 
36. Replication de injurid ſud proprid abſque tali couſi, is bad, 
5 EN 1 the defendant inſiſts on a right. Cooper v. Monk, Wiles 
5 EY 
| 5 it has been determined, that a plea de injurid /ud pro. 
prid abſque tali cauſd to a recognizance for rent in arrear, is bad. 
Janes v. Kitrhing 1 Boſ. & Pull. 56. v2 
38. Performance of a covenant pleaded otherwiſe than in the 
terms of the covenant itſelf is bad, even on general demurrer. 
1 Bof. & Pull. 458. bk 3 f 
39. In pleading a tender of a ſum of money according to 2 
deteazance, which is a different inſtrument from the original 


deed, it is not neceflary either to plead that the party has 1 
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deen, and ill is ready to pay, or to bring the money into court. 

revett v. Aggasr, Wille Rep. 110. Aliter if the defeazance be 
in the ſame deed. bid. | 1 | 

40. Pl-a to aſſumpſit that the defendant, who was the payee of 
2 promiſſory note indorſed it to the plaintiff, © for and on account 
of” the ſaid debt, is a good plea. MKearſlake v. Morgan, 5 Term 
Rep. £13, | FN 

" Pleading that corn which had been cut was left on the ground 
until it was fit, in a ,courſe of huſbandry, to be carried, is ſuffi- 
cient, without ſaying how long it remained there, the reaſonable= 
neſs of the time being a. queſtion of fact for the jury, and not 4 


queſtion of law for the court. Eaton v. Southby, Mille“ Rep. 134. 


42. To à debt on bond conditioned for the payment of a cer- 
tain ſum at a certain day, defendant pleaded, that by articles of 
ent between the plaintiff, her ſiſter, and the defendant, the 
intereſt of the money was to be paid to one of the fiſters upon an 
event which had happened; but as the plea did not allege the pay- 
ment of the intereſt accordingly, it was holden bad. Balder v. 
Blders, 5 Term Rep. 250. 5 8 8 
43. A charter of Will. 3. granted to the town of Liverpool, di- 
rects that the common councilmen ſhall be elected in ſuch manner 
as was uſed before the former- charter of Car. 2. The defendant 
to a quo warrants information for exerciſing the office of com- 
man councilman, pleaded, that before the-charter of Car. 2. the 


mayor, bailiffs, and burgeſſes, uſed to ele, (except at thoſe. 


times when there was any bye-law to regulate the mode- of 


eleQion :) it was held that the plea was bad, becauſe it did not 


ſhew what was the uſage in fact before the charter of Car. 2. 
Rex v. Birch, 4 Term Rep. 668. - 8 5 . 


; (E) At what Time Defendant muſt plead, Lo 16Via. 484. ©. 


JF a bill be filed againſt an attorney, or other privileged 
on, or againſt a priſoner, and a copy thereof deli- 


vered, four days excluſive before the end of the term, includ- 


ing Sunday, the defendant muſt plead as of that term ; the plaintiff 
having entered a rule to plead, and demanded a plea ; but if the 
bill be/ not filed, and copy delivered within that time, the de- 
fendant is entitled to an imparlance. Rule M. 5 Ann. 3. a. Gilb. 
K. B. 346. Afterwards, when the clauſe of ac etiam was intro- 


duced into the bill of Middleſex, and other proceſs in treſpaſs, it 


became a rule, that where the cauſe of action was ſpecially ex- 

efled in the proceſs, the defendant ſhould not have liberty of 
imparling without leave of the court, but ſhould plead within the 
time allowed by the courſe of the court, to deſendants ſued by 
the original writ. R. H. 2 Geo. 2. At length it was determined, 


that even upon a ſpecial capias by original, the defendant ſhould 
po be obliged to plead ſooner than upon a common /atitat.. 
1 vira. 684. It | 
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2. If four terms have elapſed fince the delivery or filing of the 
declaration, the defendant ſhall have a whole term's notice to 
plead before judgment can be entered againſt him. R. Tr. 5 66 
Geo. 2, (B.); unleſs the cauſe has been ſtayed by injunction or pri- 
vilege. B. 2. Burr. 660. Dougl. 571. And the notice in ſuch cafe 


mull be given before the cfſoin-daey of the term “, but it does not 


extend beyond the term; and therefore a rule to plead may be 
entered, and judgment figned in the vacation. 2 Term Rep. 40. 
3- This rule was eſtabliſhed for the purpoſe of preventing any 


ſurpriſe on the defendant after the plaintiff has lain by four terms, 


without proceeding in his action ; and therefore it does not apply 
where the proceedings have been delayed at the defendant's 
requeſt. erm Rep. 530. 2 Bl. Rep. 762. 
4. In all cafes where the defendant has appeared and filed 
common bail, or put in and perfected ſpecial bail, or the plaintiff 
bas appeared and filed common bail for him according to the 
ſtatute, and the declaration is delivered or filed, and notice thereof 
given four days exc/u/rve before the end of the term in which the 
-writ was returnable ; if the venue be laid in Landon or Middleſex, 
and the defendant live within twenty miles of London, the decla- 
ration ſhall be delivered or filed ab/e/utely, with notice to plead 
within four days; or in cafe the action be laid in any other 
county, or the defendant live above twenty miles from ; 
within eight days excluſive after the delivery or filing thereof; and 
the defendant muſt plead accordingly without any imparlance, or 
in Ve thereof, the plaintiff may ſign judgment. Rule 7. 
G. 2. (a). i | ; | 
: 5. If the A"; JO be delivered or filed, with notice td plead 
within the firft four days of term, the defendant has all the morn- 


- Ing of the ib day to plead; and judgment cannot be ſigned, for 


want of a plea till the opening of the office in the afternoon of 


"ah that day. Shepperd v. Mackrath, 2 H. Bl. 284. 


rule expires, and the other party do not take advantage o 


6. But in any other part of the term, if the defendant do not 
plead within four days, the plaintiff may ſign judgment on the 
morning of the fifth day : and if a plea be not put in the 557 the 

it im- 
mediately, the defendant may deliver his plea at any time beſore 
judgment is actually ſigned againſt him. 1 Term Rep. 16. 4 Term 


Is 195, 6. 3 Tidd's Pr. 387. 


defendant has not appeared or filed bail, the 
rule is that, ““ upon all proceſs returnable before the 4 return 
% of any term, where no affidavit is made and filed of the cauſe 
« of action, the plaintiff may file or deliver the declaration de 


gene offe at the return of ſuch proceſs, with notice to plead in 


« eight days excluſive after the filing or delivery thereof.” being 
the fame time as is allowed for the defendant to appear and file 
common bail, and if the defendant do not file common bail, 
plead within the faid eight days, the plaintiff having filed common 
for him, may ſign judgment for want of a plea. Rule 7. 
22 G. 3. And vide rule M. 10 G. 2. 
2 gb * A 8. But 


\ : '- 
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8. But if the declaration be not filed until after the return of 
the proceſs, the defendant has cight days to plead from the time 
of filing it, whenever it may be. 1 Burr. 56. Delatre v. Mano. 


9. If the defendant plead before the bail are perfected, his plea 


will de confidered as a nullity. 4 Term Rep. 578. 

10. If a plea be demanded on a Saturday, the defendant has 
twenty-four hours to plead after the demand, excluſive of Sunday. 
Solomons v. Freeman, 4 Term Rep. 557. | 

11. Though a rule to plead expire on a dies non juridicus, the 


defendant is bound to plead on or before that day, and if he does 


not, judgment may be ſigned on the next day. Meſure v. Brittain, 
2 H. Bl. 616. ; | | 

12. Every plea in abatement muſt be pleaded before the rule 
for pleading is out, and cannot be pleaded after an imparlance, 


unleſs the declaration be delivered fo late in the term that the de- 


fendant is not bound to plead to it in that term, or be delivered 


_ after term, in both which caſes the defendant may within four 


lea in abatement, 


days inciubve of the ſubſequent term, plead any 
ennings v. Wihb, 


as of the preceding term. Per Buller J. 
1 Term Rep. 278. 
-13- The four days allowed for pleading in abatement are both 
incluſive. id. 13 | 
14. If declaration is delivered to a priſoner the laſt day but 


one of a term, he mult plead two days before the «ſon of next 


term. Barnet, 224. 
15. Formerly the rules to plead ran for eight days, and the four 


firſt only were allowed for pleas in abatement: but pleas in chief 


were ſuthicient, if they came in before judgment ſigned. In Trin. 
6E. 2. the time of pleading was ſhortened to four days, and no 
proviſion for any diſtinction between the two ſorts of pleas; but 
this docs not enlarge the time as to pleas in abatement, which 
muſt {till come in within the four days, and cannot be received 
alter, Lang V. Miller, 2 Stra. 1192. Will. 23. Anderſon v. 
Balizflade, 2 Stra. 1268. | 

16. If the plaintiff do not demand a plea, the defendant may 


plead in bar after the expiration of the four days, but he cannot 


plead in abatement after the four days, though no demand made; 
and if he do, the plaintiff may ſign judgment. 1 Term Rep. 689. 

17. Where a plea in abatement is not merely dilatory, but goes 
to the merits of the cauſe, the court will allow the defendant a 
longer time than the four days to offer ſuch a plea, in the ſame 
manner as they will permit a tender. after a ſpecial imparlance. 
Per Lord Kenyon C. J. Milner v. Milnes, 3 Term Rep. 632. 

18. If eyer is not delivered in time, defendant has as many days 
to plead after the rules are out, as he had when he demanded oyer. 
Pawel v. Guy, 1 Stra. og. | | 3 

19. Defendant has as long time to plead after cher given, as. 
be had when cyer demanded. Barnet, 238. K. 5&6 G. 2. (6). 
1 Tra. 705, 5 6 | 
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20, And if the plaintiff amend his declaration, the defendany 


ſhall have two days, excluſive of the day of amendment, to alter = 
his firſt plea, or plead Ye nous. Bid. And ſee R. M. 10 G. 2. H) 
Reg. a. (5). 


21. In an order to enlarge the time ſor pleading, the court of 
— C. P. held, that the time was reckoned incluſive of the date of the 
: order, but excluſive of the day when it expired. Kay v, Whitehead, 
9 1 H. Bl. 35. 
22. But in a ſubſequent caſe it appears chat the officers of the 
4 court conſidered, that the firſt and laſt days are both to be 
reckoned inclufively. Freeman v. Fackſon, 1 Be. & Pull. 479. 


yeVie. 387. (F) What Plea may be pleaded, after. Time to plead 
granted. | 


I. JF defendant, wii under an order to plead iſſuably, puts in 
a plea which, though informal, goes to the ſubſtance of the 
action, the plaintiff cannot ſign judgment as for want ot a plea, 
Thelluſon v. Smith, 5 Term Rep. 152. 
2. It defendant has time to 9800 on the uſual terms of plead- 
ing an i ſabis plea, &c. and pleads 23 H. 6. c. 10. (againſt ſheriff 
taking bonds calore officii, Sc.) and that this bond was taken for 
eaſe and favour, Cc. it is within the order, and judgment ſigned 
for want of plea ſhall be ſet alide with colts.” Dearden v. Holden, 
1 Burr. 605. 

23. A plea in abatement is not an iſſuable plea within a judge's 
order of time to plead upon the vſual terms. But a plea of ten- 
der is. Kihuick v. n 1 Burr. 59. Barnes, 263. 1 B 
& Pul. 223. 

4. Under a judge* 5 onder to plead iſſuabiy, the defendant can 
only put in a plea which goes to the merits. The plea of alien 

is not ſuch a plea. Simeon v. T homp/on, 8 Term Rep. 71. 
5. If defendant, being under an order to plead. ifſuably, plead 
ſeveral pleas, one of which is not iſſuable, the plaintiff may fign 
Judgment as for want of a plea, though the others be iſſuable 
pleas; for the plea which was pleaded in diſobedience to the 
order vitiated all the others. Waterfall v. Glade, 3 Term Rep. 305. 
6. Where a defendant, when under an order to plead ifluably, 
| | put in a plea, though informal, which went to the ſubſtance of the 
28 ion, the court held that the plaintiff could not fign judgment 

as for want of a plea. | 5 Term Rep. 152, 

7. In the caſe of Rucker v. Hannay (which over-ruled the caſe 
of Studbolme v. Hodgion, 2 Term Rep. 390.) the court held that 
after a defendant has obtained an order for time to plead on the 

ih | terms of pleading ifſuably, he may in ſuch caſe plead the general 
3 N Nr. * 7 . 2 Oe 3 Term Oy wah 
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46 o 8 or Alteration of Pleas. In what :&Vis 16Vin. 38g. 

f Caſes. 
t of 
the T 2 court will, on ſpecial mee give leave to with- 
dead. draw a plea and plead another (as on a bond to withdras 

nnef factum), and pl-ad the ſtatute of gaming on payment of 

the coſts, taking ſhort notice of trial, and giving judgment of the 
o be ſame term, if verdict for plaintiff. 72 efferies v. Walter, 1 Wilſ. 177. 
» 2. The court will, on circumſtancts, give leave, after general 2 


iſſue pleaded, to plead a ſpecial plea,which brings it on upon the 
merits; but not a plea that excludes the merits, as the ſtatute of 
cad limitations. Cox v. Rolt, 2 Wilſ. 253. 
3. Though a new count cannot be added to a declaration after 
the end of the ſecond term, yet pleas, replications, &c. may be 


ts in amended fo long as the proceedings are on paper: thus, where 
f the the defendant in treſpaſs pleaded two pleas, in Hilary term, and 
plea, in T. 8 term, after iſſue joined, obtained a rule to ſhew- cauſe 

| why he ſhould not have leave to amend his two pleas, and to add 
lead. a third plea ; the rule was made abſolute on payment of coſts. 
eriffz Waters v. Bovell, B. R. 1 Wilſ. 223. | 
n ſor 4. On falſe impriſonment, defendant having pleaded the general 
aned iſue, may plead a juſtification, and the general iſſue on terms. 


olden, Taylor v. Foddrell, 1 Wilſ. 254. 
| 5. If defendant pleads 3s general iſſue, plaintiff demurs, and 
dge's defendant joins, the court may give leave to withdraw his plea, 
ten. and plead double. Meard v. Phillips, 2 Stra. * But vide 
| Bf, Law v. Lato, Ib. 960. 
6. Leave was given (after iſſue joined, and notice of trial given). 


t can to withdraw the general iſſue, and plead a ſpecial plea upon | 

* alien terms, and waving privilege of Mega Wilkes v. N ö,, | 

71. 2 W, uſ. 20 1, 

plead 7. The defendant pleaded the general iſſue, but torgot to give 

y ſign notice at the ſame time of a ſct-off;z and upon motion in time, 

able the court gave leave to withdraw the 'plea, 3 in order to deliver the 

o the ſame plea again with a proper notice of let-off. Blackburne v. 

; 305. Mathias, 2 Stra. 1267. 

uably, 3. The court gave leave to withdraw the general iſſue, in order 

of the to bring money into court, and replead it (within the reaſon of ; 

zment the before cited caſe); not delaying the plaintiff. Tarlton v. J 
| Wragg, Bid. 127117. f 

e caſe 9. Debt upon a bond conditioned for {payment of money at a 

d that future day. Defendant pleaded payment at the day; and before 

n the the plaintiff replied, moved to withdraw his plea and plead the 


ſtat. 5 Ed. 3. c. 16. againſt the ſale of offices. Sed per curiam, 
This is never done, but in order to plead the general iſſue; not 
to ſubſtitute one ſpecial plea in the room of another. Low v. 
Law, 2 Stra. 960. Vide Ambl.:g06. where the nen iſſue was ; 
on, and.Jeave given to plead. double, 
Dd 4 10. The 
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10. The defendant, having pleaded a J. wer recovered, was 
ruled to abide by his plea, or to plead fach plea as he would abide 
by; and on his afterwards pleading a ſpecial plea the plaintiff 


ſigned judgment, which the defendant moved to ſet aſide for ir. 
regularity. Shepherd, againſt the rule, contended that the judg. 


meut was regularly ſigned tor want of a plea, for that the defend. 


ant, after being ruled io plead ſuch s plea as he would abide by 


could not plead a ſpecial plez, Adingay, in ſupport of the rule, 


inſiſted that the deſendant was at liberty to plead ſpecially; it 
might have been otherwiſe if the defendant had been rpled to 
Plead iſſuably. But the Court diſcharged the rule, Hare v. Lhyd, 
1 Term Rep. 693. Prout v. Dewar, {bid. (n.) Cochran v. Robert. 
fon, Ibid. (n.5. | 

11. The defendant may ſtrike out a ſpecial plea, and plead the 


75 general iſſue, yet he cannot do ſo without leave of the court, nor 


can, he do it after a ſham plea. - Weald v. Needbam, 1 Will. 29, 
2 Mil. zog. rs ns 
12. Plea of judgment recovered may be withdrawn, and 


Plene adminiftravit pleaded. Barnes, 330. 


13. Plea of tender cannot be withdrawn to plead general iſſue. 


14. After non afſſumpfit infra ſex annos, defendant may not add 
non aſſumpſit. Barnes, 332. 338. | W715 
15. Leave has been given to withdraw a plea of «of ef factum, 


and plead infancy. 1 Bl. 357. 


16. If a ſpecial plea goes to the action, and plaintiff replies to 
the country, and has been delayed, the court will not give leave 


to withdraw and plead the general iſſue. Freeman v. Jones, 


2 Will. 391, 


(1) Rules as to Pleadings. 


1. JT is one of the rules of pleading, that the party juftifyiog 


muſt ſhew and admit the fact. Taylor v. Cole, 3 Term 

Rep. 298. | | 
2. It is a rule of pleading, that where a ſubject comprebends 
multiplicity of matter, there, in order to avoid prolixity, the Jaw 
allows of general pl-ading. FP Anſen v. Stuart. Per Buller }, 
1 Term Rep. 753. Scc the caſes in illuſtration of this rule cited 


in 2 Saumd. 410. (n. 4.) 


3. Whatever is moterially alleged, and not traverſed, is ad- 


mitted. Nichol/en v. Si nipſon, 2 Stra. 297. 

4. What is laid unver a ſcilicef (hall not vitiate, 6 v. 
Turner, Andr. 250. 2 Stra. 1095- 8. C. | | 

5. The party need not verify a negative. Harvey v. Stoker, 
Willes Rep. 6. 2 

6. Where the defendant pleads a matter of excuſe, which ad- 
mits a non- performance (except in the caſe of an award), the 
plainuff need not aſſigu à breach in hip replication» Wi 
| 3 | righ 
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Wright, Wille Rep. 12. Aliter where the defendant pleads a 


ormance. 


1; A defendant muſt admit the treſpaſs in order to juſtify it. 


v. Tutte, Wille“ Rep. 15. ö | ; 
8. A detendant in treſpaſs, who juſtifies under proceſs of an 


- inferior court, admits the treſpaſs by pleading that he delivered 


the * to the officers, to whom it was directed, to be ex». 
„ „.. | 
hy The facts pleaded in one plea can neither aſſiſt nor invalidate 
another plea on the ſame record, Grills v. Mannell, Wille 
89. | | i 1 
5 There is no ſuch rule as that matter of law as well as matter 
of fact may not be put in iſſut to be tried by a jury, if complicated 
with matter of fact; for matter of law is put in iſſue in moſt 
jſues. It may come in queſtion upon non eff factum, non dimiſt, 
drviſavit vel non, feoffavit vel non 5 nay even upon non aſſump, 
fince infancy may be given in evidence on that iſſue. But the 
rule is, that a mere matter of law, or a conſequence of law, can- 
not be put in iſſue by itſelf. Per curiam. | Dawes v. Papworth, 
Wille? Rep. 410. F 
11. It is a rule in pleading, that the commencement of all par- 
ticular eſtates muſt be ſhewn in pleading, unleſs in ſome caſes 
where they are alleged as matter of inducement, 3 Will. 72. 
12. It is a rule in pleading, that where the plaintiff replies new 


matter, he muſt conclude with an averment, that the defendant 
may have an opportunity of anſwering the new matter. 2 Wiſſ. 66. 
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Pledges, 


(B) In what Actions (or Caſes) they ought to be 


found. 


Bx the ſtatute 4 &' 5 Anne, for the amendment of the law, 


pledges are become mere matter of form, and may be found 
at any time before judgment. Barnes, 163. How v. Dem, 
2 il 142. 3 Term Rep. 15 


[G] 


F. : 
2. On ſpecial demurrer to action by bill, and for cauſe, 6 
— 2 plaintiff may have leave to amend and add pledges. 
Vain v: Richardſon, 1 Wil. 226, e 4 
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contract of indemnity is effected between the inſurer and 


LE 


inſured.” Park en Marine. Inſurance, 1, 
2. It is only figned by the underwriter or inſurer, although 
certain conditions are to. be performed, by the perſon inſured, gr 
it is void. Bid. | 2 
3. Two kinds of policies, va/ued; where the property inſured 
is eſtimated at prime coſt, at the time. of effecting the policy— 
Open, where the value is not mentioned, but the prime colt myſt 
2 Bur. be proved at the trial. Vid. | 


1171. 


2 1. Poier ze the name given to the inſtrument by which the 


4. Policies when once underwritten cannot be altered. I. 
Henlle v. Dh Royal Exchange Aſſurance Company, 1 Veſ. 317. 
5 But they may by conſent of the parties, for cenſenſus tol/it erre- 
6. 80 where the policy ſtated that the adventure was to com- 
mence immediately from the departure of the ſhip from Fort St, 
George te London. The plaintiff brought a bill ſuggefting that 
the owner had employed the agent to inſure the ſhip to commence 
from her arrival at Fort St. George, that a label agreeable to 
ttheſe inſtructions had been entered in a book and ſubſcribed by 
the agent and two of the directors for the company, That the 
ſhip was loſt after her arrival at Fort St. George, but before her 
departure for Eng/and, and the company refuſe to pay, Ce. 
Lord Hardwicke thought that this being a miſtake of the clerks, 
*4 Vin Abr. the policy ought to be rectified by the label. Motteux v. The 
281. 8. C. Governor and Company of the London Aſſurance, 1 Atk. 545. 

7. The policy, when effected, becomes the property of the in- 
ſured, who may maintain trover for it againſt the broker, or any 
other perſon, if it be wrongfully withheld. Harding v. Carter, 
Stttings at Guildhall, Eaft. 1781. Part, 4. ; | 

What per- 8. By 6 Geo. I. c. 18. the king was authoriſed to grant charters 
25 3 to two diſtinct companies or corporations for the inſurance of 
ſhips, goods, and merchandizes at ſea, or going to ſca, and for 
Vid. 8G. 1. lending money on bottomree. ene Erag 

. 15. f. 25. | 4 

11 G. 1. c. 30, f. 43+ . 

9. By virtue of this regulation two offices under the names of 
The Royal Exchange Aſſurance Office, and The London Aſſurance 
Office, were ereated by charter 22d June, 6th: of George I. 3 
| | | 10. Alter 
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Policy of Inſurante. 
10. After ſeveral clauſes for the regulation. of theſe 


% 


tions, ſet. 12. prohibits any other ſociety or partnerſhip what- 
ſoever from making inſurances, declaring the policies void, and 
the ſums underwritten forfeited, one half to his majeſty, and the 


other to the informer, 
tomree, the bond or other ſecurity ſhall be void, and ſuch 


And if they lend money by way of bot- 


ment ſhall be adjudged to be an uſurious contract, and the offen- 


ders (hall ſuffer as in caſes of uſury. 
11, But any private or particular 


perſon or perſons ſhall be at 


liberty to underwrite any policy, &c. or may lend money by 

of bottomree, as fully and beneficially as if this act had never been 
made, ſo that the ſame be not on accountor riſk of a corporation, 
body politic, or of perſons acting in a ſociety or partnerſhip for 


that purpaſe. 


12. AQtion by an underwriter againſt a broker to recover a 


ſum of money received by him to plaintiff's uſe. 


A loſs having 


happened upon a policy underwritten by plaintiff, he had paid; 
but one B. having agreed to take half the plaintiff's riſk, he had 
paid his moiety into the hands of the defendant, to recover which 


the action was brought. Lord Kenyon C. J. thought this a part- 


nerſhip within the act, and that the plaintiff, being himſelf the 


underwriter, could not enforce ſuch an illegal contract. But where 


a ſingle name appeared on the policy, the inſurer ſhould never be 
allowed, if a loſs happen, to defeat a bond fide inſurance, by ſaying 
that there waz a ſecret partnerſhip. And afterwards he ſaid, that 
the other judges in B. R. were of the ſame opinion. Sullivan v. 


Greaves, Sutings after Eafter 1789. Park. 


\ 
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13. There are other clauſes ſecuring to the South-Sea and Eaft- See. 24. 26. 


India Companics all the rights aud privileges which they had en- 28. 


joyed previous to the paſſing of that act, and the right of lending 


money an bottomree to the captains of their own ſhips. 


14- The moſt frequent ſudjects of inſurance are ſhips, goods, hst things 
merchandizes, the freight or hire of ſhips: alſo houſes, ware- may be le- 
houſes, and the goods laid up in them from danger by fire, and dare. 


infurance on lives. 


Park, 9. Cites 1 Magens, 4. 


15. It is now eſtabliſhed as the law and practice of merchants, 


that reſpondentia and bottomree muſt be ſpecified and. mentioned 


in the policy of inſurance, and that under a general inſurance on 
goods and merchandizes the party inſured cannot. recover 'money 
lent on bottomrce. Glover v. Black, 3 Burr. 1394. 1 Black. 405. 

16. But this caſ: did not mean to determine chat no ſpecial 
intereſt in goods could be given in evidence in other caſes than 


thoſe of re/pondentia and bottomree. Per Lord Mansfield. 
3Burr. 1401, _ 


Did. 


17. The lien which a factor to whom a balance is due has 


upon the goods of his principal was admitted to be an intereſt 
capable of inſurance, in Godin v. London Aſſurance Company, 


1 Burr. 49. 


18, Money expended by the captain for the uſe of the ſhip ſor 


whichre/pondentia intereſt was charged, may be recovered 


under 
an 


412 Policy of Jnſurance. 
an infurance on goods, ſpecie, and effef?s. It being proved that there 
was an expreſy uſage in the Ball- India trade (upon a voyage in 
which the policy in queſtion had been made, ) that this kind of in. 
tereſt is-always inſured in this way. Which was held to diſtin, 
guiſh it from the caſe of Glover v. Black. Gregory v. Chriſti, 
| 2 R. Trin. 24 Ges 3. Park, 11. 
| 19. By the marine regulations of moſt if not all of the trading 
wers in Europe, inſurances upon the wages of ſeamen are for- 
idden.” But this regulation is not meant to prevent mariner 
| from inſuring thoſe wages which they are entitled to receive 
Vid. 8G. 2. abroad, on goods which they have purchaſed therewith. Parl, 
& 24 7. 12. cites 1 Magens, 18, 19. ' 
20. A policy againſt the loſs of Fort Marlborough for the benefit 
of the governor is good, The place being only a factory, and the 
Inſured, though called a governor, bring really but a merchant, 
Carter v. Boehm, 3 Burr. 1905. 1 Black. 593. 
21. Inſurances upon the ſhips or goods of enemies ſeem legal 
in this country, though prohibited on the continent. 1 Ye. 320, 
8 Gift'v. Maſon, Sittings at Guildhall, Mich. 1785. Park, 14. 
— Queſt, Jur. Pub. lib, 1. e. 21. P. 153» F: | at 
22. It has been ſince decided by the unanimous deciſions of the 
court of B. R. that a policy of inſurance upon the goods of an 
alien enemy is illegal and void. Brandon v. Niſbett, 6 Term Ry, 
23. Brio v. Towers, ibid. 35. Sec alſo 33 Geo. g. c. 27. , 4. 
23. By 25 Geo. 2. c. 26. no inſurances ſhall be made on money 
lent on bottomree on foreign ſhips. or goods bound to or from the 
Eaft Indies, under the forfeiture of treble: the ſum inſured or lent, 
But there is an exception in fayour of the ſubjects of ſuch ſove- 
reigus as carried on a trade with that part of the world previous 
to Oober 1748. This act was to have been in force ſeven years, 
and ſcems not to have been continued, Part, 15. | 
234. By 25 Geo. 3. c. 44. it ſhall not be lawful for any perſon 
quifites of or perſons who rede in Great Britain to make or cauſe to be made 
„any policy of inſurance upon their intereſt in any ſhip, or any 
goods, merchandizes, or other property, without inſerting in ſuch 
See Cox et policy his, ber, or their own name or namer, as the perſons intereſted 
al. v. Parry, therein, or the name or names of the perſon or perſons who ſhall fed 


8 the ſame, as the agent or agents of the perſon ſo really intereited 
which it therein, or for whoſe uſe or benefit, or on whoſe account ſuch po- 
ws rp _ licy or policies is or are underwrote: and that it ſhall not be lawful 
" ecurow for any perſon or perſons who ball not live or refede in Great Britain 


could not to make or cauſe to be made any policy of aſſurance upon their 
— be- intereſt in any ſhip or ſhips, or any goods, merchandizes, or other 
among property, without inſcrting in ſuch policy the name of the agent 
other or agents of the perſon or perſons ſo really intereſted therein, and 
_—_ 6 for whoſe uſe or benefit, or on whoſe account the fame is fo made 
cheir tefta- and underwrote z and every policy made or underwrote contrary 
— 4 to the true intent and meaning hereof ſhall be null and void to all 
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25. In an action on a policy of inſurance on a ſhip and cargo 
from Sunbury in Georgia to Amſterdam, it appeared in evidence 
hat the plaintiffs had been formerly owners of the veſſel, and re- 
red. in Georgia, but they had transferred their property in her to 
ane Peirec, living there alſo; ſubſcquent to which the policy was 
underwritten. 
the policy, and the declaration ſtated that they had made it for 
de benefit of Peirec, The court were of opinion, that under the 
foregoing act when an agent effects a policy for his principal re- 
fing abroad, ſuch agent's name ſhould be inſerted eo nomine as 
gent, and that this policy not having done ſo, it was void. 
They alſo inclined ſtrongly, that by the act it is neceſſary that the 


The names of the plaintiffs ſtood at the head of 
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ent ſhould live in England when the principal reſided abroad. 


Pray et al. v. Edie, 1 Term Rep. 313. | 

26. But by 28 Geo. 
dared, that it ſhall not be lawful for any perſon to make or effect, 
or cauſe to be made or effected, any policy of afſurance on any 


ſhip, or upon any goods, merchandizes, or other property, without 


3. c. 56. that act is repealed, and it is de- 


ir inſerting in ſuch policy the name or names, or the uſual ſtile 


ad firm of dealing of one or more of the perſons intereſted in ſuch 
ifurance ; or without, inſtead thereof, firſt inſerting the name or 
names, or the uſual ſtile and firm of dealing of the perſon or per- 
ſons reſiding in Great Britain, who ſhall receive the order for and 
efe& ſuch policy, or of the perſon or perſons who ſhall give the 
order or direCtions to the agent or agents immediately employed 
to negociate or effect ſuch policy. Every policy made contrary 


to the true intent and meaning of this act to be null and void to 


il intents and purpoſes. 


27. The huſband of a ſhip has no right to inſure for any part- 


dener without his particular direction: nor for all the owners in 
general, without their general direction, or ſomething equivalent 
wit. French v. Backhouſe, 5 Burr. 2727. 

28. It ſeems neceſſary to inſert the names of the ſhip and maſter 
i order to fix with preciſion the bottom on which the adventure 
is tobe made. Though ſometimes there are inſurances generally 


" upon any ſhip or ſhips expected from a particular place.“ 
YH 


Park, 19. 


29. Mr. Park ſeems to doubt whether if a different captain 


ame in the ſhip from that whoſe name is meationed in the policy, 
it would be therefore void, as the policy always contains the 
oy « or whoever elſe ſhall go for maſter in the ſaid ſhip.” 


30. In Kewey v. Ryan, 2 H. Black-343- where a policy of 
inſurance was on a cargo of cotton and other goods from Grenada 
or London put on board any ſhip or ſhips, the court of C. B. 
vere unanimous that the aſſured had a right to cover by ſuck po- 
i whatever ſhip he thought proper that fell within the terms 

n. 


31. The owners of goods inſured, by the act of ſhifting them 
rom one ſhip to another do not preclude themſelves from reco- 


W 


vering 
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| Sittings at Guildhall, cor. Ld. Mansfield, 
Park, 27. | 
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vering an avetage loſs ariſing from the capture of the ſecond ſhip, 


jf they acted from neceſſity, and for the benefit of all concerneg. 
- Plantamour v. Staples, 1 Term Rep. 611. | ; 


32. It is abſolutely neceſſary that it ſhould be ſpecified in the 
policy whether the inſurance is made on the ſhips, goods, or mer: 
chandizes. But the practice ſeems unſettled as to ſpecifying the 
particulars of goods by their marks, numbers, and packages, rather 
than including them under the general denomination of merchan. 
dize. Part, 20. : 725 

33. Underwriters are not anſwerable upon a general policy on 
8 for goods laſhed on deck, the captain's clothes, or the 

ip's proviſions. But they muſt be ſpecifically named, a policy 
on goods meaning only ſuch goods as are merchantable, and 3 
part of the cargo. Roſs v. Thwaite, Sittings after Hil: 16 Ge. 3. 


_ | ot Guildhall, cor. Ld: Mansfeld. - Park, 21. 


34. Action on a policy upon goods to London, « and-till the 


. Came ſhould be ſafely landed there.” The owner of the goods 


brought down his own lighter, received them out of the ſhip, and 
before they reached land an accident-happened, whereby the goods 
were damaged; a ſpecial jury, by direction of Lee, C. J. found 
that the inſurer was diſcharged. Sparrow v. Carruthers, 2 Stra. 
1236. . j 
755 In England no expreſs time for unloading is ſtipulated, but 
there muſt be no unreaſonable delay, the eſtimation of which 
muſt always depend upon circumſtances. Park, 23. 

36. The underwriter is liable for a robbery of the goods when 
committed by thieves from without. Harford v. Maynard, cor. 
Ld. Mansfield at Guildhall, Hil. 1185.. Sed qu. if for depreda- 


tions committed by thieves in the veſſel. Vide Park, 26. 
37. Credit is given by the underwriters to the broker, and not 


to the aſſured, where the premium is not paid down at the time 
the aſſurance is made. Airy & al. Aſignees of Milton v. Eland, 
rin. 14 Geo. 3. 
38. By ſeveral ſtatutes relating to the ſtamps, every policy of 
infurance, not exceeding one . thouſand pounds, muſt have a fix 
ſhilling ſtamp, and if above that ſum a ſtamp of eleven ſhillings, 
Park, 29. and the ſtatutes there cited. T 
39. By 17 Geo. 3. c. 50. .. 17. every ſkin or piece of vellum ot 
parchment on which any policy of inſurance- ſhall be written, 
whereby the property of one or more perſons in houſes or goods 
ſhall be inſured to a greater amount in the whole than one thou- 
ſand pounds, over and above the ſeveral duties already impoſed, 
there ſhall be an additional duty of five ſhillings. This ſtatute 
ſcems only to relate to inſurances againſt fire. | 
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Policy of Inſurante. 


Of the Conſtruction of the Policy. 


1 A Policy muſt always be conſtrued as nearly as poſlible ac- 


cording to the intention of the contracting parties. 1 Burr. 
37. Noccus. Not. 18. Park, 30. 


2. Whatever is done by the maſter of the ſhip, in the uſual 
courſe, neceſſarily et ex fuſtd cauſd, although a loſs happen 


thereon, the underwriter ſhall be anſwerable for. 1 Burr.348. 
Park, 30. I | 

3. Aton on a policy on the ſhip Hope, from Hamburgh to 
London, and till the ſhip ſhall have moored at anchor 24 hours in 
gd ſafety.” In the courte of the voyage the maſter committed 
barratry by ſmuggling. The ſhip arrived in ſafety at her moor- 
ings, and remained there 27 days, when ſhe was ſeized by the re- 
venue officers for this ſmuggling. The court of K. B. were of opi- 
nion, that this was a conſequential damage for which the inſu 
was not liable, for if bis liability be extended beyond the Sake 
limited in the policy, it would bs impoſũble to lay down any 
fixed rule. Lockyer & al. v. Offley, 1 Term Rep. 252. 

4. The Succeſs was inſured. ** at and from Leghorn to the port of 
London, and till there moored 24 hours in good ſafety.” She arrived 
on the 8th- July, and was moored, but on the ſame day was 
ſerved with an order to go back to the Hope, and perform a 14 
days“ quarantine. The men upon this deſerted her, and on the 
12th the captain petitioned to be excuſed going back. On the 
23th the regency conſidered the petition and ordered her back. 
On the 3oth ſhe went back, performed the quarantine, and ſent 
up for orders to air the goods, but before ſhe returned ſhe was 
burned on the 23d Aug. Lee C. J. held the inſurer liable, for 
tzough the ſhip was ſo long at her moorings, ſhe was not fo in 
god ſafety, which muſt mean the opportunity of unloading and 
diſcharging. Waples v. Eames, 2 Stra. 1243. 

5. In an inſurance upon freight, if an accident happens to the 


ſhip before the goods are put on board, which prevents her ſail- 


ing, the inſured cannot recover the freight on the policy, for the 
plaintiff's right to it had not commenced, - Tongue v. Watts. 
2 Stra. 1251. . . 

6. But if the policy be a valued policy, and part of the cargo 
be on board when ſuch accideut happens, the reſt being ready 
to be ſhipped, the inſured may recover to the whole amount. 
Montgomery v. Eggington, 3 Term Rep. 362. * 

7. On an inſurance warranted to depart with convoy, the ſhip 
was taken in her way to the place where a convoy was appointed 


| for that trade ; Lee C. J. held the inſurer liable. Gordon v. Morely, 


and Campbell v. Bordieu, 2 Stra. 1265. | 
8. Inſurance on a ſhip from her arrival at Fort St. George till 
ſhe ſhould arrive at London. Lord Hardwicke, Canc. was of 


opinion that if the be in a bad condition, 6 | 


— 


#15 


. 
- 
: 
* 


after the ſtoreſhip and 


| place where ſhe can be refitted, for that purpoſe it is the ſame l 


if ſhe had been repaired at the very place whence the voyage way 
to commence, and no deviation to prevent the inſured's recover. 
ing on the policy. Motteux & al. v. The Governor and Company 
— Hog — tand-from Bengal 10 England 
x words of t y % at and from Bengal to E 
— the firſt arrival at Bengal. Per Hordwicke C. J. 1 4th 548; 
10. If an inſurance be at. and from a place, and the ſhip ar- 
rives at that place, the inſurer is liable as long as the ſhip is pre- 
paring for the voyage upon which it is inſured ; but not if all 
thoughts of the yoyage be laid aide. Chitty v. Selwin, 2 th, 


A 


— 


_ When. a ſhip is to ds ports in the ſame iſland 


| IH order to deliver all her outward-bound cargo, the outward 


riſk upon the ſhip ends, and the homeward riſk commences 24 
hours after her arrival in the firſt port to which ſhe is deſtined; 
but the outward policy upon goods continue until they are 


landed. Camden v. Cowley, 1 Black. 417. Barraſs v. The 


ance Company. Bittings at Guildhall, Hill. 1782. Park, 39, 

12- Action on a policy of inſurance . on goods from Malaga 

to Gibraltar, and at and from thence to England or Holland, be- 
ginning the adventure from the loading, and to continue un- 
til the ſhip' and goods be arrived at either place, and there 
ſafely landed.” he t was, that upon the arrival of 


the ſhip at Gibraltar, the goods might be unloaded and reſhipped 


in one or more Britiſb ſhips for England and Holland.” When the 
ſhip came to Gibraltar, the goods were unloaded and put into 2 
ſtoreſhip, (which it was proved was always conſidered as a ware- 
houſe,) and that there was then no Britiſb ſhip there. Two days 
| were loſt in a ſtorm. Lee C. ]. 
held the inſurer liable; for the conſtruction of the policy ſhould 
be according to the courſe of trade in the place, and this' was the 
uſual mode of ſhipping and re-ſhipping in that place, and the 
court of K. B. refuſed a new trial. Wright J. diſſentiente. Tiernay 
v. Etberington, cited 1 Burr. 348. 

- 12. Policy of inſurance on an Za India ſhip, its body, tackle, 
rel and other furniture, againſt periis of the ſeas; men of war, 


| fire, c. at and from London to any ports and places beyond the 


Cape of Good Hape and back to London. At Canton the ſhip ſtayed 
to clean and refit. In order to which, all the ſails and furniture 
were taken out of the ſhip, and put into a warehouſe built fot 
that purpoſe on a ſand bank in the river there, where they were 
accidentally burnt. This was preved to be the well-known and 
eſtabliſhed uſage for all European ſhips going that voyage, to be 


| prudent, and for the general benefit of all concerned; The in- 


ſurers are liable, for this is a loſs within the voyage, though if 
happened, ſtrictly ſpeaking, upon land, and is within the words 


and meaning of the policy. Pelly v. The Royal Exchange Aſſuratict 


Company, 1 Burr. 341. 
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Policy of Inturante. 


14. Had it been an accidental neceſſity of refitting, the maſter 
wight have juſtified taking them out of the ſhip, even if it had, 
not been the uſage of ſhips going that voyage. Per Lord Mans- 

B. ; 


* Inſurance upon ſhips to the port or ports of diſcharge at 


Labrador, with leave to touch at Newfoundiand on the ſhips till 


they ſhould be arrived, and ſhould have moored at anchor 24 b, 


and on the goods until the ſame ſhould be there diſcharged and ſafely 
landed.” One of the ſhips arrived on the 22d June, and the other 
on the 14th July, from which time the crews were employed in 


fiſhing, and had taken out none of their cargoes, except ſuch ' 


things as they immediately wanted, at leiſure hours. On the 13th 
Aug. the veſſels were taken by an American privatebr. In an a- 
tion on the policy to recover the value of the goods, it being 
proved to be the uſage of the trade both at Labrador and New- 
nd to keep the goods on board for ſeveral months, the court. 

held the underwriter liable, for he is bound to know the nature 
and peculiar circumſtances of the branch of trade to which the 
dale; relates. Noble v. Kennoway, Doug. 492. | | 
16. A policy upon an Z, India ſhip includes the chance of 


its being detained in India, and the riſk of the country voyages ſhe . 


is employed in there, this being the known uſage of that trade. 
Salvader v. Hophins,. 3 Burr. 1707. Gregory v. Chriflie, B. R. 
Trin. 24 C. 3. Park, 49. Farguaſſen v. Hunter, B. R. Hu. 


' 25G. 3. Park, 50. 


17. In the two firſt caſes theſe words were in the policy, 4 to 
any ports or places whatſoever;” and in the laſt the words were, 
« with liberty to touch and ſtay at any port or place in this yoy- 


18. But the parties may, by their agreement, prevent the con- 


{traction being extended ſo far as the uſage would carry it, and 


tis not neceffary that expreſs words of excluſion ſhould be uſed, 


if the court can collect from the terms uſed, that the intention 


was ſuch. Park, 51. | 


Thus in an action upon a policy „ at and from Port | 


19. 
22 to Pondicherry, Madras, and China, and at and from 
thence back to the ſhip's ports of diſcharge in France, with liberty 
to touch in the outward or ' homeward-bound voyage at the iſles of 
France and Bourbon, and at all or any other place or places what 
ot whereſoever,” with a ſubſequent clauſe, * that. it ſhall be 
lawful for the ſaid ſhip in this voyage to proceed and fail, to touch 


and ſtay at any ports or places whatſoever, as well on this fide, - 


23 on the other fide of the Cape of Good Hope, without being 


deemed a deviation.” The ſhip arrived at Pondirbherry, and then 
ſailed for Bengal inſtead of going to China, and having wintered + 
there returned to P. and was taken in her voyage back to 


Lorient. Lord Mansfield held the voyage to Bengal not to be 
inſured, notwithſtanding the general words of the policy; for the 
expreſſions © in the outward or homeward bound voyage, and © in 
this voyage,” reſtrained them to mean, all places whatſoever in 
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che uſdal courſe of the voyage, 4 t and fram the Placer mente 
in the policy." Lee, v. Willong Dough %%. 
20. Where there is. an ipſurance on ths bib, which by fret, of 


' weather is.detained,on her voyage in order. to refit, failors wages 


9 


* 


Policy: that this caſe differed from that of 


- 


In this caſe 
it was thated, 
that the 

mutiny had 
lefſened the 


faves. But Lord Bl. thought this a 


and proviſions expended during that time cannot be allowed as 
2 charge againſt, the underwriter,. . Fletcher & al. v. Poole, Si- 
tings at Guildhall,” Eaft. 1769. cor. Lad. Mansfield.: Park, 53. _ 
21. In an action on a policy of infarance Ae ip was 
taken daring her ahne. condemned, and ſold, but on appeal the 
dectee was reverſed, and the ſhipſand cargo drereed to be re- 
ſtored, and the amount of the ſale was accordingly paid; ſreigbt 
paid to the owner of the ſhip pro ratd itinerit cannot be recovered 
from the underwriter. Baillie v. Moxdigliani, H. 25 G. 3. 
Part, 5 s SIS 149 8 24 . 3-09 1 1 
22. $0 upon a policy on the ſhip and goodr, the expences in- 
curred by wages, proviſions, demurrage, r, during a detention 
in conſequence of an embargo are not recoverable. Eden v. Poole, 
- Sittings. after Hill. 1985. Park, 54. Vide alſo Robertfon v. Euer, 
1 Term Rep. 127. | | | | | 
23. Action on a policy on an Z2f India and China ſhip, and 
on the tackle, ordnance, ammunition, artiflery, and furniture of 
the ſhip. While the ſhip was in the river Canton it became ne- 
eeſſary to refit her, for which purpoſe the ſtores and proviſions, 
(which were merely for the thip's ere w,) were put into a ware- 


99 


houſe, where they were deſtroyed by accidental fire. The court 


of King's Bench were of opinion that theſe provifions were com- 
prehended under the word « furniture,” and aun. by the 
| for and Euer, 
for there the proviſions were conſumed by the flayes, on board 
_ _ detention of the ſhip. Brough v. Whitmore, 4 Term 
p. 206. 2 
24. In a policy of inſurance on a flave ſhip, which was other. 
wiſe in the common form, there was a memorandum “ that the 
aſſurers were not to pay any loſs that may happen in boats during 
the voyage, (mortality by natural death cxcepted,) and not to pay 
for mortality by mutiny, unleſs the ſame amount to 10 per 
cent.” There happened a mutiny among the negroes, in conſe- 
uence of which the ſhip's crew were obliged to fire upon them. 
me were killed in the fray: theſe Lord Mangfeld thought with- 
in the policy; as he did alſo others who died of their wounds, 
Others being baffted in their attempts, in defpair ſtarved themſelves 
to death: thefe he thought not within it. Others received ſome 
hurt by the mutiny, but not mortal, and died afterwards of other 


cauſes, as from having jumped overboard and ſwallowed ſea water. 


This he ſaid was the great point which he left to the jury, who 
found the inſurer not liable ſor thoſe who died by means of theſe 
two laſt cauſes. Jones v. Schmall, Guildhall, Trin. 1785. 1 Term 
c W nb en Birmm act PIE ro: 
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The declaration ſtated, that by 


perils of the ſea, 


contrary winds, &c. the voyage was ſo much retarded; that a ſuſ- 


ficient quantity of water did not remain for the ſu 


of the 


flaves and other people on board, and that certain” ſlaves periſhed 
for want of water. On the evidenee-it appeared that the ſhip 
being bound to Famaice miſſed the iſland, and the crew being 10 
diced to great diſtreſs for want' of water, it was agreed that ſome 
of the flaves ſhould be thrown overboatd to preſerve the reſt, 


The court thought this to be loſs in confequence of the miſtake of 
the captain, and not by the 3 of the ſea, and granted a new 


trial. Gregson v. Gilbert, B 


2. 


within a reaſotiable time after ſhe ſailed, it 


Eaft. 23 G. 3. Fart, 62: 


en a ſhip is miſſing, and no intelligence received of her 


all be preſumed that 


the has foundered at ſoa: Green v. Brown, 2 Stra. 1199. W 
V Read, Sittings, Mich. 3 G. 3. Park, 63. 
4 + It is the practice in England, that if a ſhip bound to any 


. 05 Loſſes by Capture and Detention of Princes. 


2. The ſhip is 10 be ordered as lofi by the capture; though ſhe 


te 4 


wy 


3- No 


in Eurgp? be not heard of for fix months, ſhe is to be deemed 
|, and the inſurers are to pay, or if bound oy a c 
if not heard of in twelve: Park, 64. 


Cirrus, as applied to the fu eu ef cntrioe bifaraniees, 
CH the taking of the ſhips or goods belonging to the ſubjects 
5 5 by! thoſe of another, when i in a ſtate os pq war. 
| Park, 66. 


be never condemned at all, nor carried into any port or fleet of tbe 
enemy. The infurer runs the riſk of the inſured, and muſt bear 
the loſs actually fuſtained. If after condemnation the owner re- 
covers her, the inſurer muſt pay ſalvage or any other expense 
luſtained in getting ler back. G9 v. Withers, 2 Barr. 696 t 
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3. No capture of the enemy can be ſo total a loſs as to leave 
no poſſibility of recovery. But this chance does not ſuſpend the 
demand for a total loſs upon the inſurer, and juſtice is done by 
putting him in place of the inſured in caſe of a te- capture. 

4. Action on a policy of inſurance. The ſhip had been cap. 
tured. on an iilegal ground; “ that ſhe being a neutral veſſel, 
her cargo, conſiſting of the produce of an enemy's country, wag 
put on board at a; neutral port from barks coming immediately 
from the hoſtile port, without the goods having been landed,” 
There had been a condemnation in the admiralty court, and an 
appeal to the lords commiſſioners of prizes. The market bei 
high, the cargo in part periſhabſe, and the cauſe likely to be de. 
layed, the agent of the owners agreed to give the captors a ſum 

certain, with coſts, for their conſent to a decree of reverſal. 
Lord Mansfield held the inſurers liable to anſwer this average loſs, 
which was ſubmitted to bong fide in order to avoid a total one. 

Berens v. Rucker, 1 Black. 313. 
5. The inſured may abandon in caſe merely of an arreſt or en. 


z 


bargo by a prince not an enemy. Per Lord Mangfeld in Gifs v, 


s Withers, 2 Burr. 696. | 


6. The detention by people inſured againſt in the policy means 


the ruling power in the country, and not the individuals of a na- 
tion, as oppoſed to magiſtrates or rulers. Ne/bbit & al. v. Luſb- 
ington, 4 Term Rep. 783. £5 FH 
7. In caſe of detention by a foreign power, which in time of wer 
may have ſcized a neutral ſhip at ſca, and carried her into port to 
de ſearched forenemy's property, all the charges conſequent there- 
on muſt be borne by the undetwriters, and whatever coſts may 
ariſe from an improper detention muſt always fall upon them. 
_—_ 79. cites 1 Magens, 67. Saloucci v. Johnſon, B. R. Hil. 
25 Geo. 2. .- 
Vid. 16Vin. 7 Where a damage aroſe from the detention or ſeizure of ſhips 
8 P* by the government of the country to which they belong, it ſeems 
TY not to have been doubted in Rebertſen v. Euer that the inſurer is 
liable for it. Park, 81. 1 Term Rep. 127. And in Rotch v. Edi, 
6 Term Rep. 413. it was ſo decided in B. R. BE 


Of Loſſes by the Barratry of the Maſter or Mariners. 


Cites 1 Stra. 1, A act of the maſter or of the mariners which is of a cri- 

— — 4 minal nature, or which is grobly negligent, tending to 

| Me Term their own benefit, to the prejudice of the owners of the ſhip, 
Rep. 333. without their conſent or privity, is barratty. Park, 83. 

X 2. It is not neceſſary to entitle the inſured to recover for barra- 
try, that the loſs ſhould happen in the ad of barratry, but it is im- 
material whether it take place during the fraudulent voyage, or 

- after. the ſhip has returned to the regular courſe, Per Lord 


Mansfield, Vallejo v. Wheeler, Cotup. 155. 
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Polity of Jnſurance, 

3. But the loſs in conſequence of the barratry muſt happen 
during the voyage inſured, and within the time limited by the policy, 
or the underwriters are diſcharged. Lockyer v. Offey, 1 Term 

252. 
5: R ſhip being advertiſed to go to Marſeilles, goods were 
ſhipped on board her on behalf of the plaintiff, and the maſter 
fgned a bill of lading, whereby he undertook to go ſtrait thither. 
The defendant underwrote a policy from Falmouth (the place 
where the goods were taken in) thither. Before the (hip departed 
from London another adyertiſement was publiſhed for goods to 
Genoa, Fc. and the plaintiff's agent was told that it was intended 
to go to theſe ports firſt, and then to come back to Marſeilles. 
But be inſiſted that his bargain was to go directly to Marſeilles, 
and would not conſent to let her paſs by it, or alter his inſurance. 
The ſhip did paſs by it, and on her return for M. was blown up 
in an engagement with a Spani/b ſhip. In an action on the poli- 
cy, the breach aſſigned was a loſs by the barratry of the maſter. 
But the court of K. B. were of opinion that this was not barratry; 
for the maſter ated conſiſtent with bis duty to his owners, and 
the plaintiff's agent. knew of the intended alteration before the 
goods were put on board, and might have refuſed to ſhip thera, or 
altered the inſurance. Stamma v. Brown, 2 Str. 1173. ; 
5. A merchant ſhip with a letter of marque being inſured, the 


captain received orders from the owners, that if he took a prize 
he ſhould put ſome hands on board, and ſend her back, and pro- 


ceed himſelf with the merchants” goods to the port of delivery. 
He took a prize, and was proceeding to obey his orders, but his 
crew forced him to go back, though he acquainted them with his 
directions, and on his return he was captured. In an action on 
the policy, Lee, C. J. held this not to amount to barratry, as the 
ſhip was not run away with in order to defraud the owners. But 
as it was a deviation through neceſſity, he held the inſurers to be 
anſwerable, #/ton v. Brogden, 2 Stra. 1264. | 

6. If A. be the owner of a ſhip, and let it out to freight to B., 
who inſures it for the voyage, and the captain afterwards deviates 
for his own benefit with the knowledge of A., but not of B., it is 
barratry, for it is a cheat and fraud on B., who is the owner pro 
bac vice, and he'ſhall recover againſt the inſurer any loſs ſuſtained 
in conſequence of this deviation. Vallis & al. v. I heeler, 


p. 143. 5 

7. The breach of an embargo is an act of barratry in the 
maiter, Per Buller, J. Robertſon v. Ewer, ante, 

8. If a deviation be with the privity or conſent of the owners 
of the ſhip, it is not barratry, Pallejo' & al. v. Wheeler, 

9. kraudulent acts of the captain done without the conſent of 
the owners of the goods, but with the conſent of the owners of the 
ſhip, are not barratry, ſo as to charge the underwriters. For bar- 
ratry muſt partake of ſomething criminal, and be committed againf 
lle owner, by the maſter or mariners, and cannot be committed 


Ee again; 
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2 hin! with his conſent. Nuit &' al. v. Bourdieu, 1 Term E 
. I enen 10) YI J 10 1M CG om od, rwe damag 
10. Where the captain and owner of a ſhip had mortgaged her 2. Hur: 
for a ſum of — and the mortgagee had inſured her from 3.4 
London to Marſeilles, and from thence to à port in Holland + the I foot of 
maſter ſailed to, Wane, and inſtead of purſuing his voyage BW amoun/ 
from thence, weilt to the V Indies, where he fold the ſhip, 
The mortgagee brought his action at law upon the polief againſt Wl anſide 
the inflirer for the damages. The latter filed a bill in Chikoey, 5 11 
proſing an infunction on the ground that the mortgagor was to Wl the dan 
ze conſidered as the owner of the ſhip in equity, and that the 3 per ce. 
owner of the ſhip could not be goilty of a barratry ; and Lord of whic 
Hardwicke granted it. Lewin v. Sud. Park; 94. ' be wort 
11. If the parties inſert in the policy the words in any lauf Wl value o 
trade, if the captain commit barratry by ſmuggling, the under- WE by moſt 
writers are anſwerable; for otherwiſe the word batratry ſhould be fured, e 
+ truck out of the policy, And the ſtipulation reſpecting the em. WI claring 
- Ployment of the ſhip in a lawful trade, means the trade on which i Mage 
ſhe-is ſent. by the owners. Havelock v. Hancil, upon demurrer, 6. 4 


* 
5 1 =» ” 


3. Term Rep. 277; | "ge" 
12. The als 44 inſured was from Jamaica to New Orleans, and indi 
which lies up the river Mifiippi, and the captain proceeded on hogſhea 
his, voyage as far as the mouth of that river, and then dropped tal loſs, 
anchor, and went up the river in his boat for a fraudulent purpoſe inder 3 
of his own. The court of K. B. held, that the dropping anchor I dde ſhip 
with ſuch fraudulent intent was an act of barratry, and not mere- hogſhea, 
ly a deviation. Roſs v. Hunter, 4 Term Rep. 33. 

13. If the captain of a ſhip, contrary to his owner's inſtructions, nes 
cruize for and take a prize, and the veſſel is afterwards loſt in con- < 
ſequence, he is guilty of barratry, though a libel be brought for 


rize in the court of Admiralty in the name of himſelf and owner, what me 
and though the owner had procured a letter of marque ſolely with pught to 
a a view to encourage ſeamen to enter, and without any intention of the rule 
uſing it for the purpoſes of cruizing ; for whatever is done by the args; 
captain to defeat or delay his performance of the voyage, is barra- Wich tl 
try in him, it being to the prejudice of his owners; and though . ape 8 
the captain might conceive that it was for their benefit, yet it was ama 
barratry, as he ated gontrary to his duty, f v. Byrom, 6 Jem I 000 thi 
— , ̃ · 515 codny 5 Ne 
C deen ſou 
Olk Partial Loſſes, and bf Adjuſtment, © „err 
1 4 . Ine 6 7 Th: ifs wort +1 mu pay 


in the courſe of the voyage from any of the perils men- 2 


tioned in the policy... It alſo means any damage which the cargo 
may. have Leg without any. faulc he es, by ſtorm, 
ſtranding, capture, or ſhipwreck, although the whole or the greater 

thereof may arrive in the port. Park, trot. . 


r. 


3. PARTIAL loſs is a damage which the ſhip may haye fuſtained I 2 f ü 


part 


2, Thels 


_  Poliey of Jnſurance, 


2. Theſe partial loffes fall. upon the owners of the property ſo 
damaged, 9 be indemnified by the underwriter. Bl 
2 Hurr. 1172. n 1 816 * IC - iti » 2 E 
113+) The underwri of, London declare by a memorandum at the 


„ 


foot of their policy, that they, will not anſwer for partial loſſes not 


amounting to g er cnt, | Ja, * e 
Bat they 151 to indemnify againſt loſſes, however in» 
conſiderable, which ariſe from a general average. 4bid. _ ere 

5- It is not fully explained in what caſes and in what manner 
the damage ariGng from a4 partial loſs ſhall be deemed to exceed 
3 er cent. Thus, if a merchant has ſhipped 101 cheſts of Foods, 
of which, on arrival 3 cheſts are by ſome accident ſo ſpoiled as to 
be worth nothing; if the damage be calculated as on the whole 
nlue of 101 cheſts, it will not exceed 3 per cent. z and it is thought 
by moſt inſurers not to be recoverable in ſuch a caſe by the in- 
ſured, eſpecially if the, inſurance be made without expreſsly de- 
claring in the policy the particular ſum inſured on each cheſt. 
i Magens, 73. Park, 102. | 


6. Action on a policy upon goods, conſiſting of ſugars, coffee, 


and indigo, which were valued in the policy, the ſugars at 3o/. per 


hogſhead. The ſugars warranted free from average (that is, par- 
tial loſs) under 5/. per cent., and all other goods free from average 
inder 3 J. per-cent., unleſs general, or the ſhip be ſtranded. When 
the ſhip arrived at her port of delivery, it appeared that ev 
hogſhead of ſugar was damaged. This made it neceſſary to ſe 
them immediately, When the difference between the price they 
brought on account of the damage, and that which they might 
haye been ſold for there, if they had been ſound, was as 20/. 8d. 
jer hogſhead to 23/./75. 8d. per hogſhead. The queſtion was, by 
what meaſyre the damages under all the circumſtances of the caſe 
qught to be eſtimated, The court of B. R. were of opinion, that 
the rule of eſtimating the loſs upon a valued policy was, that the 
inſurer ſball pay to 
which the goods are valued in the policy, as the price of the da- 

ed goods bear to the price of the ſame goods, had they arrived 
+: ned at the port -of delivery, when they are landed there, 
And this proportion is equally the rule, whether the goods come 
to a riling or a falling market, Thus if the value in the policy 
be 3ol. the are damaged, but ſell for 4ol. ; if they had 
deen ſound they would have ſold for 50/. z the difference between 
the ſound and the damaged is a filth, conſequently the inſurer 
muſt pay a fifth of the value in the policy, or 6/., and ſo e con- 
wh if they come to a falling market, Lexis & al, v. Rucker, 
2 Burr. 1167. | PR! TT ob i De Phys. 

7- The inſurer has nothing to do with the riſe or fall of the 
market, or with the ſpeculations of the merchant; he is only ta 
put him in the fame coudition (relation being had to the prime 
colt or value in the policy). as he would have been in if the'goods 
tad arrived free front damage which duty accrues upon the 
r | Ze 4 ſhip's 


w 4 ; 


inſured the like proportion of the ſum at 
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. v Luſkington, 4 Term Rep, 786.788. 


1 Magens, 
27. 


Cantillon v. 
The London 


Aſſur. 


Comp. cited 3 Burr. 1553. 


* 
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ſhip's. arrival and landing her cargo at the port of delivery, 
2 Burr. 1167. | 4 * 740 708551 _ { y 14 | 
- 8. Since 19 G. 2. the conſtant uſage, has-been to let the valy. 
ation, fixed in the policy, remain in caſe of a total Joſs, unleſs the 
defendant can ſhew, that the plaintiff had a colourable intereſt 


only, or that he has greatly over-valued/the goods; but a partial 


loſs opens the policy. Park, 111. cites Eraſmus v. Banks. Smith 
v. Flenney, MA. 21 G. 2. ers et e 
9. Where no valuation is ſtated in the policy, the invoice of the 
coſt, with the addition of all charges and the premium of in- 
ſurance, ſhall be the foundation upon which the loſs is to be com- 
puted. Pork, 104. Dick et al. v. Allen, Guildball, Mich. 1783. 
cor, » J* . | 
10. The underwriters of London have, by words inſerted in their 


| policy, declared that they will not be anſwerable for any partial 


loſs happening to corn, fiſh, ſalt, fruit, flour, and ſeed, unleſs it 
ariſe by way of a general average, or in conſequence of the ſhip's being 
firanded. "Theſe laſt words are left out by the two chartered 
aſſurance companies. Park, 112. | 


11. Corn“ is a general word, and includes many particulars, 
as peas and beans. Maſon v. Shurray, Park, 112. 

12. The term © Salt,“ does not include ſaltpetre. Per il. 

fon, J. Fournu v. Bourdieu. Sittings in C. B. Ea. 27 G. 3. 


Rai: 


13. Action on a policy of inſurance upon a cargo of wheat, being 
in the common form, and with the uſual clauſe, „that corn, &c. 


« ſhould be warranted free from average ung general, or the ſbip 


ec ge ſtranded.“ The ſhip was greatly damaged by a violent ſtorm, 
and obliged to run to the firſt port to refit, the expences of which 
the inſurer paid as being a general average, The wheat had been 
damaged by the ſtorm, and the action was brought againſt the 
inſurer to recover the amount of this damage. It was argued for 


the plaintiff, that this warranty ought only to take place if neither 


of the two ſpecified events ſhould happen. But if either did 


happen, (as was the caſe here, there being a general average loſs,) 


then the warranty to be free ſrom average was thereby diſcharged, 
and left the inſurer liable to all other average. But the court 
were of opinion that . ung meant the ſame as except, and could 


not be conſtrued as a condition in the ſenſe contended for by the 
plaintiff. Filſon v. Smith, 3 Butr. 1550. | | 


14. So where a cargo of fiſh was fo damaged by a ſtorm as to 
be rendered of no value, and there was-alſo a general average loſs; 
the ccurt were of opinion, that- the inſurer engaged only againlt 
a total loſs, unleſs the ſhip be ſtranded ; that a total loſs of the 
thing inſured was the abſolute deſtruction of it by the wreck of the 
ſhip; that if the fiſh. came to -port, though ſtinking, yet as the 
commodity ſpecifically remained, the underwriter was diſcharged. 
Gocking v. Fraſer, B. R. aft. 25 G. 3. Park, 115. 
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15. Action on a policy of inſurance on goods (containing ſuch an 
exceptive clauſe) to recover for a total loſs. The cargo was peas, 
which arrived at the port of deſtination, but ſo damaged that the 
roduce of them was three-fourths leſs than the freight due. It 
yas proved at the trial to be the uſage, that if the ſpecific thing 
ame to the market, although a loſs happened amounting to a 
total one, yet the underwriter was held diſcharged. Lord Mans- Boykiel v. 
fell held that the uſage explained the general words in the memo- er * 
2 and that every man, who contracts for a policy, does it is AY 
z5 if the point of uſage were inſerted in his contract in terms ; that caſe 
and there was a verdict for the "defendant. Maſon v. Shurray, 2 
Hi. 1780. at Guildhall; Park, 116. 
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of IG or groſs Average, 


. ALL loſſes ſuſtained and expences incurred voluntarily and 
deliberately with a view to prevent a total loſs of the ſhip 
ind cargo ought to be brought into a general or groſs average, in 
which all who are concerned in ſhip, freight, and cargo are to 
bear an equal or proportionable part, and it muſt be made good 
by the inſurers in ſuch n 70 they have underwritten. Roccus de 
- © Aſec 
Fan, 192-124 tionidus. Not. 68. 
2. Cutting away maſts, or throwing overboard goods in a ſtorm 
to- lighten the veſſel, damages ſuſtained by thoſe on board from 
ſuch jettiſon, damages ſuſtained in defending a ſhip againſt an 
enemy or pirate, the expence of curing the men wounded in ſuch | 
defence, and the ſum the maſter. may have promiſed to pay to a 
privateer or pirate to ranſom his ſhip when taken, and the like, 
xe general average loſſes. 1bid. ' 
3. There can be no contribution without the ejection of ſome 
goods and the ſaving of others. But it is not always neceſſary for 
that purpoſe that the ſhip ſhall arrive at the port of deſtination. 
I. 1232 "\ 
4. If the jettiſon does not ſave the ſhip, there ſhall by no con- 
tribution of ſuch goods as may happen to be ſaved, But if the Ord. Law. 
ſhip be once preſerved by ſuch means, and, continuing her courſe, 74: tit Con- 
de afterwards loſt, the Kd ſaved from the ſecond accident magnet 
ſhall contribute to the loſs ſuſtained by thoſe whoſe goods were Ord. 
calt out upon the former occaſion. 1b. 123. wo. 3 
Ord, of Rotterdam, a Na gens, 38. Writer 0 lfurqne re en prey e un fia Vid. 
1 Magens, 56. 
5. Sailors“ wages and victuals, while a ſhip is d Magens, 67. 
quarantine, unleſs it be an extraordinary one, ſhall not be brought 
into a het wer average. Ib. 125. 


hough the charges of unloading a ſhip, in order to get her 

vis a river or port, ought not to be brought into a general 
merage, yet they may when occaſioned by an Pal and neceſ- 
| ſity 


* 
* 
* 
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ty co prevent the loſs of the ſhip and cargo. As when a/ ſhip it 


forced. by ſtorm to enter a port to repaix the damage ſhe has ſuf. 
fered, if ſhe cannot continue het voyage: without an apparent riſk 
of being loſt ; the wages and victuals af the crew. are brought 
into an average from the day it was reſolvad to ſeek a port to refit 
the veſſel to the day of her departure from it, with all the charges 
of unloading, reloading, anchorage, pilotage, and every other ex. 
penee incurred by this peceflity. ;| ue, 150. quoted by By). 


- - *_ ter, J, in De Coftav. Newenham, 2 Term Rep. 407. Lateward v. 
Curling, Park, 125. 


Of the ad- 


juſtment. 


7. When the quantity of damage ſuſtained in the voyage. is 
known, and the amount which each underwriter. upon the pole 
ndorſe 


zs able to pay is ſettled, it is uſual for the underwriter to i 


* 


- 
” 


on the policy © adjufled this loſs at ſo much per cent.” or words to 
that effect. is is called an adjuſtment. Part, 117. 
8. If he refuſe to pay after this, the owner has no occaſion to 
go into =] was of his loſs, or any of the circumſtances reſpeQ- 
it. 16; | | : 
7 Action on a policy of inſurance. A loſs having happened, 
the defendant, who was the inſurer, had ſettled the amount, and 
underwrote the policy in theſe words: Adjuſted the loſs on 
this policy at ninety-cight pounds per cent., which I do agree to 
pay one month after date,” This he ſigned with his name, 
When the note became due, the defendant inſiſted on fuller 
proof of the warranty annexed to the policy being complicd with, 
At the trial Lee C. 7 was of opinion, that this was to be confi, 
dered as a note of hand, and that the plaintiff had no occaſion to 
enter into the proof of the loſs, and he had a verdi& thereupon, 
Hag v. Gouldney, at Guildhall, Trin. 1745. Beawes Lex Merc, 
310. Hewit v. Flexney, S. P. ibid. 0B. | 5 
10. Action on a policy on a foreign ſhip, in which there was a 
ſtipulation that the policy ſhall be ſufficient proof of inte. 
* and judgment by default. On a motion to ſer aſide the 
writ of inquiry executed thereon, the court of K. B. were of 
opinion, that the underwriter having ſuffered judgment to go by 
default, had confeſſed the plaintiff's title to recover, and the 
amount of the loſs being fixed by bis own ſtipulation in the policy, 
the defendant needed only to prove the plaintiff's ſubſcription ta 


the policy to the jury. Thelluſſon v. Flacher, Daugl. 301- 


11. If an infurer pay money for.a total loſs, and in fact it be 
ſo at the time of the adjuſtment, and if it afterwards turn out ta 


de only a partial loſs, he ſhall not recover back the money ſo paid 


to the inſured, "Da Cofta v. Firth, 4 Burr. 199947. 
12. An armed force boarded a ſhip, in conſequence of which 


- ſhe was ſtranded : the principal part of her cargo, conſiſting of 


corn, was taken by the mob at their own price. This loſs cannot 


be recovered as for a general average; but for ſuch. part as was 
22 in conſequence of the ſtranding, and thrown overboard, 
the inſurer may recover upon a count ſtating the. loſs to be by 


ſtranding. Neſhitt & al. v. Luſhington, 4 Term Rep. 783. f 
AE | < a g 13» Whers 


the; whole: Concern, the 

- cirgoandqaking care of it, and the wages and proviſions of the 

aun hired for the repairs become general average. Da Coſta 
eon! 3981 


Polit of Inſurante. 
1g, Where a ſhip is to go into port for the benefit of 
rges of loading and unloading the 


„ Necbenhum; 2 Term Rep. 47. 
. The moſt valuable goods, | 
incapable of putting the ſhip. in the leaſt hazard, as diamonds, 


IF 118; 


though their weight ſhould be 


a. 
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We, muſt be valued at their juſt price to this contribution. Peters v. 2 


Furt, 126. er ** * 


at G. Hall, Mich. 2785. cor, Buller, J. > + 


z Neither the perſons of thoſe in the ſhip, nor the ſhip pro- 1 Magogs, 


rifiors, nor reſpondentia bonds, nor wearing apparel in cheſts aud 
boxes; nor ſuch Jewels as belong to the perſon, nor the wa 
failors, are to contribute to the general loſs. ' Bid. 127. | 

16, The ſhip, freight, and cargo are by cuſtom in England to 
hear an equal and proportional part of the loſs ariſing from what 
is thus ſacrificed for the common good. Part, 127. Da Cofta v. 
Newenham, 2 Term Rep. 407. 5 

17. The way of fixing a right ſum by which the average ought 
to be computed, is by examining what the whole ſhip, freight, 
and cargo, if no jettiſon had been made, would have produced 
neat if they had been ſold for ready money. And this is the ſum 
whereon the contribution ſhould be made, all the particular goods 
bearing their net proportion, 1 Mag. 69. 

18. In England, the cuſtom has become general of eſtimating 
the goods ſaved and loſt at the price for which the goods ſaved 
were fold. Park, 128. | | 

19. The contribution is in 
at the place of delivery z but accidents may happen which may 
cauſe a contribution before ſhe reach her deſtined port: as when 
2 veſſel has been obliged to make a jettiſon, or by damages 
fered ſoon after ſailing is obliged to return to her port of diſcharge. 
The expences ariſing from hence may be then ſettled by a general 
gerage. Park, 129. | WEE | 


Olk Salvage. 
J. ALVAGE is an allowance made for ſaving a ſhip or goods, 
8 or both, from the dangers of the ſeas, fire, pirates, or ene - 


mien. Beater Lex Merc. 146. | 
"It is alſo ſometimes uſed to fignify the thing itſelf which is 


laved, . " , 
t for goods which were in a 


2. In an zQion of trover, b 
ſhip which took fire, the defendants refuſing to deliver them up 
until they were paid * Halt C. J. was of (opinion, that the 
defendants might retain | 

a {taylor, hoſtler, or common carrier their reſpeQiye articles, 
Harifert'v, Foner, 1 Ed. Raym, 393; 2 Salk, 6% 


„4 | 
HL av 3- In 


ran 


general not made till the ſhip arrive 


ſuf- 


bps are was paid, ag'well as ' 
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3. In caſes of wreck, 12 Ann. flat. 2. c. 18. does not fix the 


0. rate of ſalvage, but ordains that it ſhall be reaſonable ; that is, i 


muſt be a ſufficient recompence to thoſe who have encountered 
dangers for the preſervation of the ſhip and cargo, regard being 


at the ſame time had to the circumſtances of the owner of the 


property ſaved, and it is to be aſcertained by tliree juſlices of 
peace. Park, 135. 4 
4. By 26 G. 2. c.18. Any perſon not employed by the maſter, 


Oc. in the ſalvage of a ſhip, c. and ſaving them in the abſence 


of thoſe ſo employed, or giving information to a juſtice of peace, 
magiſtrate, cuſtomhouſe or exciſe officer, where. any goods or 
effects belonging to a veſſe] wrecked, c. are wrongfully bought 
and ſold, or concealed, then ſuch perſon or perſons ſhall be entitled 


to a reaſonable reward for ſuch ſervices, to be paid by the maſters or 


Ann. 


owners, and to be adjuſted in caſe of a diſagreement about the 
quantum, in like manner as the ſalvage is to be adjuſted by 12 


8:2. 6. © And for the better aſcertaining the ſalvage to be paid 
in purſuance of the preſent act, and the act before-mentioned, 
and for the more effectual putting the ſaid acts in execution, the 
Juſtice of the peace, mayor, bailiff, collector of the cuſtoms, or 
chief conſtable, who ſhall be neareſt the place where any ſhip, 
goods, or effects, ſhall be ſtranded, or caſt away, ſhall forthwith 
give public notice, for a meg to be held'as ſoon as poſlible, of 
the ſheriff or his deputy, the juſtices of the peace, mayors or other 
chief magiſtrates of towns corporate, eoroners, or commiſſioners 


of the land tax, or any five or more of them, who are hereby 


empowered and required to give aid in the execution of this and 
the ſaĩd former act, and to employ proper perſons for the ſaying 
of ſhips in diſtreſs, and ſuch ſhips, veſſels, and effects as ſhall be 
ſtranded or caſt away; and alſo to examine perſons upon oath 
touching or concerning the ſame, or the ſalvage thereof, and to 


_ adjuſt the quantum of ſuch ſalvage, and diſtribute the ſame among 


» 


the perſons concerned in ſuch falvage, in caſe of diſagreement 
among the parties, or the ſaid perſons; and that every ſuch ma- 


| Pra, &c. attending and aCting at ſych meeting, ſhall be paid 


our ſhillings a-day for his expences in ſuch attendance, out of 
the goods and effects ſaved by their care or direQion,” 
„Provided, that if the charges and rewards for ſalvage, di- 
rethed to be paid by the former bitte and by this act, ſhall not 
be fully paid, or ſufficient ſecurity given for the ſame, within 40 
days next after the ſaid fervices performed, then it ſhall be lawful 
for the officer of the cuſtoms concerned in ſuch ſalvage, to bor- 
row or raiſe ſo much money, as ſhall be ſufficient to ſatisfy and 
y ſuch charges and rewards, or any part thereof then remain- 
ing unpaid, or not ſecured as aforeſaid, by or upon one or more 
bill or bills of ſale, under his hand and feal, of the ſhip or vellcl 
or cargo ſaved, or ſuch part thereof as ſhall be ſufficient, redeem- 
able upon payment of the principal ſum borrowed, and intereſt 
for the ſame at the rate of 4 per cent. per annum.” 
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Policy ot Jnſurance.- 


6. The ad makes further. proviſion as to the perſons who are 


to put it in execution. Sec. 9 & 10. | 4 

7. It puniſhes with tranſportation for ſeven years any perſon 
aſaulting a magiſtrate or officer when in the exerciſe of his duty 
reſpeing the preſervation of any ſhip, Qc. b 

8, In caſe of a capture of any ſhip, boat, or any goods therein, 
which ſhall be proved in the court of Admiralty to belong to any 
of his majeſty's ſubjects of any territories continuing under his 
protection and obedience, by any of his majeſty's enemies, and 
they be again retaken, every ſhip, Wc. and every part thereof be- 
longing to ſuch any Fa ſhall by decree of the court of Admiralty, 
de reſtored to the former owner, he paying in lieu of ſalvage, if 
taken by one of his majeſty's ſhips of war, an eighth part of the true 
value 7 the ſhips, veſſels, beats, and goods ſo to be reflared ; if taken 
by a privateer or other veſſel, after having been in the poſſeſſion 
of the enemy twenty-four hours, one eighth part of the true va- 
lue; if above twenty-four hours and under forty-eight, a fh 

thereof; if above forty-eight hours and under ninety-fix, a 

third part thereof; and if above ninety-ſix hours, a moiety thereof. 
And if ſuch ſhip ſo retaken ſhall appear to have been, after the 
taking by the enemy, by them ſet forth as a man of war, the 
former owners to whom it is to be reſtored, ſhall pay for ſalvage 
the full moiety of the true value of the ſaid ſhip ſo without 
deduction. | a 

9. The wearing apparel of the maſter, and ſeamen are always 
excepted from the allowance of ſalvage. Beawes Lex Merc. 147. 

10. The valuation of the ſhip, in order to aſcertain the rate of 
falrage, may be determined by the policy of inſurance, if there be 
no reaſon to ſuſpe ſhe is underyzJued; and the ſame rule ma 
be obſerved as to goods where there are policies upon them. If 
that however ſhould not be the caſe, the ſalvers have a right to 
infiſt upon proof of the real value, which may be done by the mer- 
chant's invoices, and they are to be paid accordingly, Beawes, 147. 
Park, 140. | 

11. The inſurers, by their contract, expreſsly agree to indem- 
niſy the infured againſt the charges of ſalvage. . 
12. Action on a policy of inſurance inſuring goods on the 
ſhip 4. The plaintiffs declared, that the ſhip ſprung a leak and 
ſunk in the river, whereby the goods were ſpoiled ; the evidence 
was, that many of the goods were ſpoiled 3 but ſonie were ſaved. 


The queſtion was, Whether the plaintiffs might give in evidence 


the expences of ſalvage; that not being particularly ſtated in 


the declaration, as a breach of the Poly. and held by Lord Hard- 


wick that they might. For the inſurance is againſt all accideats, 
and the accident laid is, that the ſhip ſuok in the river, and it 
lays a ſpecial damage beſides, that the goods were ſpoiled, but it 
is a common caſe that the plaintiff may give in evidence any da- 
mage that is within his cauſe of action notwithſtanding. Carey v. 
King, Caſes in B. R. Temp. Hardw. 394- 


13. The 
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13. The inſuretm is only entitled to an indemnity,” and ſli that, thy 
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a) "7 EX02188 zes o denn 01. 10996 YL gn put, nor 
1. WHEN the thing inſured is by ſome of the uſual perils be. The fal 
wi; s fo it * the 1 which } 
underwriter to accept of what is ſaved and to the captain { 
——— of his inſurance, as if a total loſs had dual hip. ſhip, his 
pened, he is then ſaid to have a right to abandon. Part, 143. was an 
| 2. The abandonment muſt be total and not partial of any par- 
, ticular part of the property inſured. But in all caſes the inſured 
has a right to elect w he will abandon or not. I. 144. 

2 Burr. 697. 1211. | * 
3. An inſured ſhip was taken by a Spaniſb privateer, retaken 
by an Engliſs one and carried into nin New England, where 
no perſon appearing to give ſecurity, or to anſwer the moiety due 
| for ſalvage, ſhe was condemned and ſold in the court of Admiralty 
13 0. 2. there. e recaptors had their moiety, and the overplus money 
© 41.13, remained in the hands of the officers of the court. In an action 
mn, on the policy the inſured had a verdict. On a bill being filed by 
ond dhe inſurer, praying an injunction, Lord Hardwicke C. refuſed it, 
Fathers ſaying, that the inſured having offered, and being willing to re- 
waanegree- Jinquiſh his intereſt in the ſalvage, he ought to recover the whole 
be tin money inſured. . Otherwiſe upon a recapture a man would be in 
ne of te à worſe fituation than if the ſhip were totally loſt. Pringle v. 


ws: 


, - 
=. 4 
* 1 
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by the event, and that all thecircumftances of the caſe were known then to the partice, a 

4. Policy of inſurance on a ſhip and on the cargo (by two diſ- 

tinct policies) from Newfoundland to Portugal or Spain, c. The 

ſhip. was to be valued at the ſum ſubſcribed. The cargo was 

| fiſh and other merchandize. Part of it was thrown oyerboard io 3 
ſtorm to preſerve the reſt, The ſhip was taken by the enemy after- 

wards. The maſter, mates, and all the failord (except an appren 

tice and a landman) taken out and carried io France: the ſhip re- 

mained in the hands of the enemy eight days, and was then retaken 

by a Britiſb privateer, and brought into Milford Haven z imme · 

diate notiee was given by the inſured to the inſurers, with an oſſet 
to abandon the ſhip. and cargo. The ſhip. had been ſo far diſabled 
by a ſtorm, as to render her incapable of proceeding on her deſ- 
ined enge without going into port to refit, The court las 


this was 2. total loſs, and that the jnſurers had a right to 
ru Goſs v. With. 2 Burr, GG.. 7 17 
5. Tion on a policy of inſurance from Montſerrat to London ; 


de queſtion was, whether the inſured ſhould recover a total or an 
mage Joſs. The facts were, that the ſhip was captured on her 


ge by two American privateers, who took the captain, all the 


crew, and part of the cargo, which con ſted of ſugars, out of her. 
The rigging was alſo taken away. She. was afterwards retaken 
and. carried into New: York, where the captain arriving to take 
poſſeſſion of her on 23d June, found part of the waſhed, 
overboard, 57 hogſheads of what remained damaged, the ſhip fo 
leaky that ſhe could not be repaired without unloading entirely. 
The owners had no ſtorehouſes: there where the ſugars could be 
put, nor any agent to direct the captain. No ſailors could be had. 
The ſalvage amounted to the value of 40 hogſheads of ſugar, 
which, he could only pay by a ſale of part of the cargo. 

captain did not know of the inſurance. If he had repaired the 
ſhip, his expences would have exceeded the freight 1000. There 
was an embargo on all veſſels at New York till December. The 
ſhip was to have arrived at London' the preceding July. The 
captain on conſulting his friends reſolved to ſell the ſhip and cargo; 
the latter of which was paid for, and the former left at New York. 
On his arrival in England he gave the plaintiff an account of what 


he had done, which was the firſt notice he received, and he imme- 


diately claimed for a total loſs, and offered to abandon. Lord 
told the jury, that if they were ſatisfied that the captain 


had done what was belt for the benefit of all concerned, they muſt 


find as for a total loſs, which they did; and on a motion for a new. 
tial, the court were of the ſame opinion. Millet v. Fletcher, 
Dau . 219. 0 > | DE . | go T 
Py Action on: à policy of, iaſurance on ſhip and goods from 
Virginia or Marylayd ; 
192 hogſheads of tobacco, was taken by a French privateer on 6th 
of May, while on her voyage to London. The privateer left only 
the mate and one man on board out of nine hands. She was re- 
taken on her way to France, on the 23d, by an Engliſßi man of 
war, and ſent into Plymouth on 6th of June. The plaintiff, when 
he heard of this, wrote a letter to his agent in Londen, defiring 
him to acquaint the defendant “ that he did from thence aban- 
don to him his intereſt in the ſaid ſhip as to the faid 100/. by the 
deſendant inſured.” "The infurer refuſed to take to the ſhip, but 
offered to pay the ſalvage and all other loſſes that the plaintiff 
uſtdined by the capture, The ſhip fuſtained no damage by the 
capture, and the whole cargo was delivered to the freighters at the 
port of London, who paid the freight without prejudice. The 


court of K. B. were of opinion, that as the event had fixed the 


ole to be an average one before the action brought, before the 
offer to abandon, and before the plaintiff had notice of any acei- 
Eat; and 'conſequently before he could make any election he 
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to Londen. The ſhip having on board. 
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6. 7 . 1. 


They cannot. The jury bave found that the damage 
from ſaying that this is a total loſs. 


could recover for an average loſs only, and not a total one. Hs 


milton v. Mendez, 2 Burr. 1198. 1 Black. 296. | 
©. 7. The right to abandon muſt ariſe upon the object of the in- 


ſured being ſo far defeated, that it is not worth his while to pur. 


ſue it: ſuch a loſs as is equally inconvenient to him as if it had 


been total. For inſtance, if the voyage be abſolutely loſt, or not 


worth purſuing ; if the ſalvage be very high, /uppoſe one half, if 


further expence be neceſſary; if the infurer will not engage at all 


events to bear that expence, though it ſhould exceed the value, or 
fail of ſucceſs. Under theſe and like circumftances the inſured 
may abandon, -notwithſtanding there has been a recapture, 
Park, 145. 2 Burr. 1209. l 

8. If a ſhip be taken and eſcape immediately, which would be no 
hindrance at all to the voyage, or ſhould be inſtantly ranſomed, 
which would amount only to a partial loſs, the inſured ſhall not be 
allowed to abandon, and. demand recompence for a total loſs, 
2 Burr. 697. id. 12132 | | 

9. The right to abandon muſt d upon the nature of the 
caſe at the time of the action brought, or at the time of the offer to 
abandon, becauſe the inſurer ought never to pay leſs on a contract 
of indemnity than the value of the loſs; and the inſuted ought 
never to gain more. Hamilton v. Mendez, 2 Burr. 1214. 

10. In the Znghſb court of admiralty the property was not 
changed by capture till after ſentence of condemnation. 2 Burr. 
693, 694- Did. 1208, 1209. | 

11. By 29 G. 2. c. 34. / 24. che jus peſtliminii on a recapture 
continues for ever. Did. 1209. . — 

12. The queſtion is immaterial between inſurer and inſured, 
and can never happen but in two caſes, between the owner and a 


neutral vendee; or between the owner and a recaptor. Lid. and. 


2 Burr. 693. „ 

13. In general, though not univerſally, if an inſured ſhip be 
taken the inſured may demand as for a total loſs and abandon. 
So he may alſo in caſe of an arreſt, or an embargo by a prince not 
an enemy. 2 Burr. 696. bid. 1212. 

14. But then he muſt make his election while the things in- 
ſured are in jeopardy, for if it be known that they are got out of 
i, ſuffering only a partial loſs before he does ſo, he cannot aban- 
don. | ok e 

15. Action on a policy of inſurance ſubſcribed by defendant for 
1o0/. Plea of tender, and 48/. paid into court. The caſe re- 
ſerved ſtated, that the damage ſuſtained by the ſhip in the voyage 
inſured did not exceed that ſum :' but that when the ſhip arrived 
at her port of delivery ſhe was not worth repairing. The queſtion 
was, whether the plaintiffs had a right to abandon. Per cur. 
ſuſtained 
did not amount to more than 48/. per cent. We are precluded 
Cazalet & al. v. Barbe, 


1 Term Rep. 187. | 4 
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Policy of Inturante. 


16 There is no caſe in which the owner can abandon, unleſs at ſome. 


get waste there bas been a total lofi, Fer Buller, J. 


17. Afton on a policy of inſurance on the Prince of Wales, in 


port or at ſea, for 6 months, from the 18th of Jh. The ſhip 


was bound to Quebec, where ſhe arrived, but the ſeaſon being too 
fr advanced before ſhe was ready to return, ſhe was removed 
into the baſon. On 19th November ſhe was driven from thence 
by a field of ice, and damaged by running on the rocks. She was 
ſound to be then bulged and much injured, but not thought irre- 
parably ſo. In the progreſs of the repair difficulties arofe from 
want of materials, and the captain, after conſulting the agents and 


merchants, ſold her. The court were of opinion that the loſs in 


November ſhould be taken as an average, not 4 total one. Fur- 
neaux v. Bradley, Eaft. 20 G. 3. Park, 166. a 


18. Policy on ſhip, freight, and goods from Tortila to London, 


warranted to depart on or before the 1ſt of Augiſt. On that day 
the ſhip got under way, but not being able to'get clear of the 
lands, they caſt anchor during the night and got clear the next 
day, when ſeveral ſqualls of wind ariſing the ſhip made water 
ſo faſt as to keep the crew at both pumps. On the 3d, ſhe was 
obliged to return in diſtreſs to Tortola, and a ſurvey being had the 
ſhip was declared unable to proceed to ſea with her cargo, and 
that ſhe could not be repaired in any of the Exgliſb iſlands in the 
Weſt Indies. Many of the ſugars were waſhed out, and ſeveral of 
the caſks broke. The ſhip and cargo were therefore ſold at Tor- 
fila, The court were of opinion that this was a total loſs of the 
ſip, as ſhe received an irreparable hurt; of the cargo, becauſe the 
yorage was wholly loſt; and of the freight alſo, becauſe the ſhip 
could not perform the voyage. Manning v. Newenham, Trin. 
16. 3. Park, 168. Ky Pe | 

19. Where the inſured has an election to abandon, no right to 
ſue as for a total loſs can'veſt in him, until he has made that elec- 
tion, and he cannot elect before advice is received of the loſs. 
Hamilton v. Mendes. Per Lord Mansfield. 2 Barr. 1211. 
20. As ſoon as the inſured receive accounts of ſuch a loſs as en- 
titles them to abandon, they muſt in the firſt inſtance make their 


election whether they will abandon or not; and if they do, they 
muſt give che underwriters notice in a reaſonable time, otherwiſe 


the ywaive their right to abandon, and can never afterwards re- 
coreras for a total loſs, Mitchel v. Edie, 1 Term Rep. 608. | 
21, But if the inſured, hearing that his ſhip is much diſabled 


and has put into port to repair, exprefs his defire to the under- 
writers to abandon, and be diſſuaded from it by them, and they 


* =" 


order the repairs to be made z they are liable to the owner for 


il the ſubſequent damage occaſioned by that refuſal, though it 
amount to the whole ſum inſured, for they have by their own act 
ſuperſeded the neceſſity of notice. Da Cofa v. Newenham, 2 Term 


Rep..407. 
E Ff 
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Of Fraud in Policies. 


. TT die failed from Jamaica for London in November, afer 


1 which an inſurance was made, and the agent told the in. 


ſure that the ſhip ſailed the latter end of December. Le C.] 


held it to be a fraud, and defendant had a verdict. Roberts y, 
onnereau, at Guildhall, Trin. 1742. Park, 176. 


2. A falſe aſſertion vitiates the contract, though the loſs happen 


a mode not affected by the falfity, as where the inſured war. 


© Fanted * a neutral ſhip and property,” they being not ſo in fad, 


and the ſhip was loſt in a ſtorm. The court were of opinion he 


© Could not recover. Woolmer v. Muilman, 3 Burr. 1419. 1 Bla, 


+ 


. dret, 2 P. Vt. 170. 


to begin from the loading to equip for this voyage. The load. 


27. 
, 3. So where a ſhip was warranted Portugueze, and condemned 


France as not being ſo, the contract of inſurance was held to 
be void. And the plaintiff having by an anſwer in Chancery ad- 
Mitted that ſhe was condemned as not being Portugueze, that, to. 

ether with the ſentence of condemnation, in which it was ſaid 
that the ſhip vas condemned in the court of prizes, was held ſufficient 
evidence to ſhew the ground on which ſhe was condemned, with- 
out atteſted copies of the libel. Fernandes v. De Cofta, Sitting: 
Hil. 4 G. 3. Park, 177. | 
4. The concealment. of circumſtances vitiates a contract of 


| inſurance, though not done with any fraudulent intention, for the 


riſk inſured 1s not the ſame which the underwriters intended, 
3 Burr. 1909. 8 ISIS \ 

5. One having heard that a'ſhip_defcribed like his was taken, 
inſured her without giving notice to the inſurers of what he had 
heard. On a bill for an injunction to be relieved againſt the in- 
ſurance as fraudulent, Lord Macclesfield, C. thought the conceal- 


ment a fraud, and decreed the policy to be deliyered up with coſts, 


but the premium to be allowed out of them. Da Cofa v. Scar 


6. Action on a policy of inſurance. It appeared that the agent 
for the plaintiff had on 23d Auguſt (two days before he effected 
the policy) received a letter, dated 21ſt Auguff, © On the12th 
of this month I was in company with the ſhip in queſtion, at 
twelve at night loſt ſight of her at once, the captain told me he 
was leaky, and the next day we had a hard gale.” The ſhip was 
taken on the 19th by the Soniards. There was no pretence of 
any knowledge of the actual loſs at the time of the inſurarice, but 
it was made in conſequence of a letter received that day from the 
plaintiff abroad, dated 27th June. Lee, C. J. declared that each 
party ought to know all the circumſtances known at the time of the 


contract, and the defendant had a verdict. Seaman v. Fonnereaty 


2 Stra. 1183. 


7. Ship inſured (c at and from Genoa to Dublin, the adventure 
wg 


/ 


' Policy of Anturante. 


ing had been put on board at Leghorn, but the ſhip had lain in 


Gena five months for want of a convoy. This circumſtance was 
not communicated to the underwriter. The court held that the 
licy implied that G#noa was the loading port, which not being 


true, the contract was void. Hodgron v. Richardſon, 1 Black, Rep, 
"7 On the ad October the ſhip ſailed from St. Thomas on the 5 


coaſt of Africa, and was taken on the 6th December. Plaintiff 
received news on the 22d February that the ſhip was well and had 
failed on the 22d October. In the inſt ruction given to the broker 
for the purpoſe of inſurance, it was ſaid, that the ſhip was on the 
coaſt on the ad Oc.“ but ſaid nothing of her having ſailed from 
. Thomas ; and the plaintiff in his letter to one of the brokers 
aid; he would be glad to get Gool. on the ſhip as be is rather long. 
Lord Mansfield thought this a concealment of material informa- 
tion, and that the inſurers were not liable. Ratcliffe et al. v. 

Choolbred, Sittings at Guildhall, Trin. 1480, Park, 181. 

9. So. where the broker's inſtructions tated the ſhip ready to 
ful on the-24th of December, when ſhe had Cailed the 23d, Lord 
Maisfield ſaid that this was a material concealment and'miſrepre- 
ſentation, and the underwriter had a verdict. Ellis v. Brutton, 
bittings af Guildhall, Hil. 1782. 2 | 

16, The policy would be, equally void againſt the underwritet 
if be concealed any thing. Per Lord Mansfield. Carter v. 
Brebm, 3 Burr 5 1909. oF ? 

11. There are many matters as to which the inſured may be 
innocently ſilent. . Lak | 

12. He needs not mention what the underwriter knows. 


13. Nor what the underwriter ought to know; and he is bound 


to know every cauſe which may occaſion natural perils, as the 
dificulty of the voyage, the kind of ſeafon, c. as alſo every 
tauſe which may occaſion political perils, as the rupture of ſtates, 
the operations of war, the probability of peace, Cc. If he inſure 
private ſhips'of war by ſea and on ſhore, from ports to ports and 
places to places any where, he need not be told the ſecret enter- 
priſes on which they are deſtined. 


14. He need not be told what leſſens the riſt agreed and un- 


derſtood to be run by the expreſs terms of the policy; as if he in- 
ſure for. three years, he needs not be told a circumſtance to ſhew 
it will be over in two. Nr | E 

15: He need not be told the opinions of the inſured on politi- 
cal or other appearances; for each man proſeſſes to act on his 
own {kill and ſagacity, and 
cate to the other. Per 
1910, 1911. 


Mangfield. Carter v. Boehm, 3 Burr. 


16. Where an inſurance is entered into for the benefit of the 
gorernor of a fort, he need not diſcloſe the condition of the place z 
nor his belief that from the enemy not being able to relieve their 
friends on the coaſt they might make him a viſit, for it is a mere 
ſpeculation of his; nor a letter he received mentioning the defign 
7 | Ff 2 they 


ere fore neither needs to communis - 
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avoid the policy. 


Policy of Jnſurance, 


they had to attack him the year before. 3 Bury. 1910, 1911. and 
I Black. 593- N f | 


17. Action on a policy of inſurance, The goods were inf 
on board a ſhip from London to Nants, with liberty to call at 


. » Oflend. She was cleared only for Oſlend, but failed direQly for 


Nantz, that being the known courſe of the trade, to ſave certain 


. duties both in England and France, Per cur. This is no fraud on 
the underwriter, and does not vacate the policy. Planche et al. v. 


Flacher, Dougl. 238. . 

138. The inſurance was made before the commencement of 
hoſtilities, but when every body expected a war immediately, The 
inſured 1s not bound to give the underwriter notice though the 
ſhip do not ſail till after the war takes place, and there being 2 


capture the underwriter was held liable. B. 855 


19. So where a Portugueze veſſel was captured and condemned 
in France, on the ground of having an Eugliſb ſupercargo on board. 
The court held that not giving notice of this was not ſuch a frau. 
dulent concealment of circumſtances as would vitiate the policy, 
Mayne. v. Walter, B. R. Eat. 22 G. 3. Park, 193. 

20. A warranty or condition makes part of the written policy, 

and muſt be ſtrictly performed, as being a part of thegagreement. 
Per Lord Mansfield. Pawſon v. Watſon, Cowp. 788. 

21. A repreſentation is a ſtate of the caſe, not a part of the 
policy, but collateral to it and entirely independent of it, and it is 
ſufficient if it be Jufantial'y performed. But if it be falſe, it will 

ark, 196. Cowp. 788. 15 
22. To make written inſtructions binding and valid as a war- 


ranty, they muſt be inſerted in the policy. 1. 790. 


23. Action on a 3 of inſurance. The firſt underwriter 
had the following inſtructions ſhe wn to him. Three thouſand 
five hundred pounds upon the ſhip Julius Ceſar for Halifax, to 
touch at Plymouth, and any port in America; ſhe mounts 12 gun: 
ond 20 men. Theſe inſtructions were not aſked for, nor commu- 


nicated to the defendant, but the ſhip was only repreſented generally 


to him as a ſhip of force. The ſhip was taken by a privateer, and 
had on board at the time ſix 4-pounders four 3-pounders, three 
1-pounders, ſix half. pounders, which are called /wwivels, and 27 
men and boys for her crew, but only 16 men, The witneſs ſaid 
he conſidered her as of greater force than if ſhe had 12 carriage 


guns and 20 men, and here were neither men nor guns on board af 


the time of the inſurance. The court held that theſe inſtructions 
were merely a collateral repreſentation, and if the parties}had con- 
fidered them as a warranty they would have inſerted them in the 
policy ; that it is not a fraudulent miſrepreſentation, but only a 
repreſentation of what in the then ſtate of the ſhip they thought 
would be the truth, and was ſubſtantially complied with, as the 
ſhip really did fail with a larger force; that conſequently the 
policy was not void, and the inſured was entitled to recover. 
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Policy of Inſurance. 


24, If a miſrepreſentation, both material and fraudulent, be 


made to the firſt underwriters, it is to be conſidered as a miſrepre- 
ſentation made to every one who ſigns ſubſequently, and infets 


the whole policy; for where a good man ſtands firſt the reſt un- 


derwrite without aſking a queſtion. 


Cowp. 786. 


25. Action on a policy of inſurance on the ſhip Carnatic, at 
and from Port L'Orient to the Iſles of France and Bourbon, and to 


ll and any ports or places where and whatſoever in the Zaf 


Indies, China, Perfia, or elſewhere beyond the Cape of Gao Hape, 


from place to place and during the ſhip's ſtay and trade backwards 
aud forwards, at all ports and places, and until her ſafe arrival 


back at her 14ſt port of diſcharge in France.” But at the time 


this policy was ſubſcribed there was a ſlip of paper wafered to it,. 
and ſhewn to the underwriters, on which was written“ The 


ſhip bas had a complete repair, and is now a fine and good veſſel; 


three decks, Intends to fail in September or October next; is to 
go to Madeira, the er of France, 3 China, the Jſles of 
France and L Orient. The ſhip, inſtead of going from Pondi- 


cherry to China, went to Bengal, and touched at ſeveral places in 


her way thither and back, and was taken in her way home by a 


privateer. Lord Mansfield told the jury that this flip of paper was. 


culy a repreſentation ; that if they were ſatisfied that the real 


intention at the time of the repreſentation was to go to China, and 


that it was not falſely held out with a fraudulent view, the plain- 


tif muſt have a verdict, for the inſured might change his inten- 


tion to go to Bengal, and yet be protected by the policy which 
aimits of that voyage, and muſt be underſtood by both parties in 
2 greater latitude than the repreſentation, being expreſſed in more 
comprehenſive terms. The plaintiff had a verdict. Bize v. 
Flacher, Dougl. 271. - 

20. In getting a policy on the 3oth January the broker repre. 
ſented the ſhip as ſafe in the Delaware on the 11th December. 
She had been loſt there on the gth December. 'This is a material 
miſrepreſentation, and makes the policy void, though it was not 
done fraudulently... M Dowall v. Fraſer, Dougl. 247. Vid. alſo. 
8. P. Shirley v. Wilkinſon, Dougl. 2 Edit. 293. 


27. A repreſentation that the ſhip is expeZed to ſail from the 


coaſt of Africa on ſuch a day, is not material ſo as to vitiate the 


policy, although it ſhould afterwards appear that ſhe actually 


ſuled ſix months before. Barber v. Fletcher, Dougl. 292. 
Of prohibited Gods. 
I, BY 4 and s V. & 1M. c. 15. ee. 14. Any perſon undertab⸗ 


ing, by way of inſurance, to deliver, or delivering in pur- 
ſuance of ſuch inſurance, any prohibited goods whatſoever to be 
imported from parts beyond ſeas into this kingdom, or any 
foreign goods, without paying the duty, forfeits oo 


Ff3 


2. $3. 


437. 


14 Car. 2. oat! 
by the navigation act. 


bie 2 W. & M, c. 9. f. 1. 7 Anne, e. 8. . 13. 


c 10. 


the undes writer . 


- Polley of Jiſiitdiies, 


BY 2. Seck. 15. Inflicts the like penalty upon perſons agreeing to 


pay any ſums of money for ſuch inſurance, or who ſhall receive 
or take ſuch prohibited goods into their houſe, Cc. or ſuch other 
goods beſore the duties be paid, knowing thereof. 


3. The 12 C. 2. c. 21. Iuflicts the like penalty om perſods in. 
| ſuring or being inſured, as to the exportation of any wool, wool, 


fels, Oc. from Great Britain or Ireland. © 
4. By +. 33. All policies of inſurance on veſſels laden with 
wool or woollen yarn from Great Britain or Ireland, or any other 
ſpecies of wool or woollen manufacture from Ireland, or on the 
goods themfclves, are made void. © FS 38 
5 This latter act, as far as relates to Ireland, was repealed by 
20 C. 3. c. 6. | | | 
6. The 28 G. 3. Inflicts a penalty of 50/. with fix months ſo. 


| Iitary impriſonment for exporting wool, ., and fcb. 45. declares 


that perſons undertaking, by way of inſurance, Sc. that any ar. 


_ ticles ſpecified in the ſtatute ſhall be conveyed to parts beyond the 
| ſeas, or who ſhall deliver them in purſuance of ſuch agreement, 


their aiders and abeitors ſhall ſuffer the like puniſhment, 
7. Sect. 46. Inflicts a like penalty upon perſons paying for ſuch 
urance. 8 
Seck. 48. Declares all policies on theſe articles, or on a ſhip 
laden with them, to be void. | 


* © 8, If an inſurance be mide to protect ſmuggled goods it would 


be of no effect: ſo if made on any voyage which was contrary to 


+ 9. A perſon afting by the orders of the inſured, and who iz 
in anywiſe inſtrumental in procuring the inſurance, is bound to 
diſcloſe all he knows to the underwriter before the policy is eſ- 
fected; and if any material miſrepreſentation ariſes from bis 
fraud or nepligence, the policy is void, although the infured is 
not guilty of any improper conduct in the tranſaction. Fitzher- 


— rt v. Mather, 1 Term Rep. 12. 


10. Where an ifſue was directed out of Chancery to try the 
validity of a policy, and the inſurer had offered by his bill to pay 


back the premium, but had not paid it into court; the jury 


were of opinion againſt the policy, but found a verdict for the 
plaintiff, the infured, for the premium. The court of K. B. 
were of opinion, that the offer made by the complainant's bill was 
Equivalent to the money's having been actually brought into 
court in the preſent caſe, and made a rule that the verdict found 
for the plaintiff be vacated, and pne entered for the defendant. 
Wilfon v. Ducket, 3. Burr. 1361. 3 

11. Where the fraud ot the inſurer was very groſs, Lord 
Mansfield declared that the premium ſhould not be recovered from 
Tyler v. Horne, at Guildhall, Hil. 178 5. Park 
218. 9 7 F | 


but he 
of the { 
hiſcates 


ny ar- 
nd the 
ement, 


or ſuch 
a ſhip 


would 
ary to 


who is 
und to 
y 18 ef 
m his 
ared is 


ber- 


Policy of Inſurance, 


Of Sea-worthineſs. 
„ DY an implied warranty every ſhip infured muſt be tight, 


ſtaunch, and ſtrong; but it is ſufficient if ſhe be ſo at the 
time of her ſailing. She may ceaſe to be ſo in twenty-four hours 


after her departure, and yet the underwriter will continue liable. 
Per Lord Mansfield. Eden v, Parkinſon, Doug. 708. 


2. The inſurers are not liable if the ſhip be not ſea-worthy at Le Guidon, 
the commencement of the voyage, although the circumſtance was . . 8. 
totally unknown to the inſured, Mills v. Roebuck, Park, 222. 1 

| 2 Val. 81. 1 Val. 654, 


+ 3. Where the ſhip is not ſea-worthy the policy of inſurance is 
yoid, as well. where the inſurance is upon the goods to be con- 
reyed in the ſhip, as when it is upon the ſhip itſelf, Park, 231, 


Of illegal Voyages. Sts 


U. AN inſurance on a voyage prohibited by ſtatute is void. 
2. AQion on a policy of inſurance on goods on board 
the Venus, ** loſt or not loſt, at and from London to New York, 
warranted to depart with convoy from the Channel for the voy- 
age.” The ſhip was cleared for Halifax and New York ; ſhe had 
proviſions on board which ſhe had a licence to carry to New 
Vork under a proviſo in the prohibitory act, 16 G. 3. But one half 
of the cargo, including the goods, which were the ſubjects of this inſur- 
ance, was not licenſed, and was not calculated for the Halifax mar- 
ket, but-for New York, There had been a proclamation by the 
commander in chief to allow the entry of unlicenfed goods there, 
but he had no authority to iſſue it under the act. The iſt ſet. 
of the ſtat. prohibits all commerce with that province, and con- 


fiſcates all ſhips and their cargoes which ſhall be found trading, | 


or going to, or coming from trading with them. Iu the ad there 
is a proviſo for ſhips laden with proviſions for the uſe of his ma- 


. jeſty's fleets, c.; but goods not licenſed found on board ſuch 


ſhips are declared forfeited. The ſhip was taken by an American 
privateer. Per cur. —The plaintiff's caſe goes on an eſtabliſhed 
practice againſt an act of parliament. It was illegal to ſend theſe 
goods to New York, and the plaintiff can't recover on an agree- 


ment in direct contravention to the law of the land. Johnen v. 


Sutton, Dougl. 24 t. | ; 

3. If a ſhip, though neutral, be inſured on a voyage prohibited 
by an emhargo /aid on in time of war, by the prince of the country, 
in whoſe ports the {hip happens to be, ſuch an inſurance is void. 
Delmada v. Motteux, B. R. Mich. 25 G. 3. Park, 234. 


4. But Q. If the embargo had been laid on in time of peace 


for the power of the king of Great Britain to lay on ſuch reſtraints 


then ſeems doubtful., . 


— —— . — — 


Policy of Inlurance. 


$5, If a perſon, with full knowledge that the ſhip has traded, 
or intends to trade contrary to the revenue laws of another coun. 
try makes an inſurance, it is a fair contract and valid; for no 
country pays attention to the revenue laws of another. Planche 
Ve Fletcher, Dougl, 238. Lever v. Fletcher, Park, 237. . 
6. Quere, How far trading with an enemy in time of actual 
War is legal? Vide Park, 237. and authorities there cited. 
7. But inſurances upon ſhips or goads of an enemy or ſubje& 
on a voyage to a beſieged. place, with a view of carrying them 
aſſiſtance, or upon ammunition, proviſion, or warlike ſtores, are 
void ; the Carriage of ſuch commodities being prohibited by the 
law of nations. Park, 2433. 


Of Wager Policies, 
1 7 IN policies upon intereſt you recover upon the loſs actually 

1 ſuſtained, whether it be total or partial; but on a wager 
policy you can never recoyer but for a total loſs. 

2. An act paſſed 19 G. 2. c. 37. regulating inſurances on ſhips 
belonging to the ſubjects of Great Britain, and on merchandizeg 
and effects laden thereon, | "eb | 

3; Te ſtates the cauſes which gave riſe to it in the preamble; 

« Whereas it bath been found by experience that the making af. 
e ſurances, intereſt or no intereſt, or without further proof of 
« intereſt than the policy, hath been productive of many per- 
te nicious practices, whereby great numbers of ſhips, with their 
cc cargoes, have either been fraudylently loſt and deſtroyed or 
c taken by the enemy in time of war, and ſuch aſſurances have 
e encouraged the exportation of wool, and the carrying on many 

ce other prohibited and clandeſtine trades, which by means of 

te ſuch affurances have been concealed, and the parties concerned 

& ſecured from loſs, as well as to the diminution of the public 

5 revenue as to the great detriment of fair traders, and by intro- 
te ducing. a miſchievous kind of gaming or wagering under the 

4 pretence of aſſuring the riſk on ſhipping, and fair trade, the in- 
6 ſtitution and laudable deſign of making aſſurances, hath been 
« perverted, and that which was intended for the encouragement 
b of trade and navigation has in many inſtances become hurtful 
4 of and deſtructive to the ſame.” - 

4. Set, 1. “ For remedy whereof be it enaQed, that no aſ- 
& ſurance or afſurances ſhall be made by any perſon or perſons, 
« bodies corporate or politic, on any ſhip or ſhips belonging to 
* his majeſty or any of his ſubjects, or on any goods, merchan- 
« dizes, or effects, laden or to be laden on board of any ſuch ſhip 
« 'or ſhips, intereſt or no intereſt, or without further proof of 
«« intereſt than the policy, or by way of gaming or wagering, or 
« without benefit of ſalvage to the aſſurer, and that every ſuch 
* aſſurance ſhall be null aud void to all intents and purpoſes.” | 
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Policy of Jnfurance, 
. Sed. 2. Provided always, that aſſurances on private ſhips 


« cruize againſt his majeſty's enemies. may be made by or for the 

# owner * intereſt or no intereſt, free of average, and 
« without benefit of ſalvage to the aſſurer, any thing herein con- 
« tained to the contrary thereof in anywiſe notwithſtanding.” “ 


6. Se. 3. Provided alſo, that any merchandizes or effects 


« from any ports or places in Europe or America in the poſſeſſion 


'« of the crowns of Spain or Portugal, may be aſſured in ſuch way 


« and manner as if this act had not been made.” 

J. ect. 8. And be it enacted, that all and every ſum and 
« ſums of money to be lent on bottomry, or at re/pondentia-upon 
« any ſhip or {hips belonging to any of his majelty's ſubjects, 
„bound to or from the Eaft Indies, ſhall be lent only on the 
« ſhip, or on the merchandize or effects laden or to be laden on 
« board of ſuch ſhip, and ſhall be ſo expreſſed in the condi- 
« tion of the ſaid bond, and benefit of ſalvage ſhall be allowed to 
« the lender, his agents or aſſigns, who alone ſhall have a right 
© to make aſſurance on the money ſo. lent : and no borrower of 
« money on bottomry, or reſpondentia, as aforeſaid, ſhall recover 


more on any aſſurance than the value of his intereſt in the ſhip, 


« or in the merchandizes or effects laden on board of ſuch ſhip, 
« excluſive of the money ſo borrowed and in caſe it ſhall ap- 
« pear that the value of his ſhare in the ſhip, or in the merchan- 
« dizes or effects laden on board, doth not amount to the full 
« ſum or ſums he hath borrowed. as aforeſaid, ſuch borrower 
« ſhall be reſponſible to the lender for ſo much of the money 
« horrowed as he hath not laid out on the ſhip or merchandizes 
« laden thereon, with lawful intereſt for the ſame, together with 
« the aſſurance, and all other charges thereon, in the proportion 
the money not laid out ſhall bear to the whole money 

« notwithſtanding the ſhip and merchandize be totally loſt,” 

8, This regulation of inſurance on bottomry or re/ſpondentia ine 
tereſt extends only to Zaſt- India ſhips : and therefore an inſurance 
of a re/pondentia intereſt upon any other ſhips may be made in the 
ſame manner as they uſed to be before this act. Park, 264. 


9. It has alſo been decided upon this clauſe of the act, that it 


never meant to make any alteration in the manner of inſurances, 


10 5 war, fitted out by any of his majeſty's ſubjects ſolely to 


441 


and it was declared by the whole court in Glover v. Black to be the 3 Burr. 
eſtabliſhed law and uſage of merchants that re/pandentia and bot- 139+ . 


tomry muſt be ſpecified in the policy of inſurance. Park, 264. 
10. Action on a policy on goods on board three French veſſels, 
Mor any of them, from &. Domingo to Bourdeaux ; the policy to 
be deemed ſufficient proof of intereſt in caſe of loſs. The court were 
of opinion that the plaintiff was entitled to recover the ſum inſured. 
ike defendant, even if it could be proyed that he had no pro- 
perty on board, as it was not a policy within this ſtatute ; foreign. 
ſhips not having been included on account of the difficulty of 
bringing witneſſes from abroad to prove the intereſt. Theluſſon v. 
Fletcher, Dough, 3. 2 
ae 11. Ava. 


indemnity. Per Lord Mansfield, Lewis v.-Rucker, 2 Bu 


majeſty ſhould direct, for one year, upon a 


' Policy of Inturante. 


11. A valued policy is not to be confidered as 2 wager policy; 
t of the prime 


the only effect of the valuation is-fixing the amoun 


coſt; but for every other purpoſe it muſt be taken that the value 
was fixed in ſuch a manner, as the inſured meant only to have an 
rr. 116 

12. But where they are uſed merely as cover to a wager, 2 1 


a man inſured 20000. and had intereſt on board to the value of 


a cable only, they would be conſidered as an evaſion of 19 G. 2. 
TH 3 


13. Policy of inſurance on the profits expected to arife on a 
cargo of melaſſes belonging to the plaintiff, who had a contract 
to ſupply the army with ſpruce beer. It contained a clauſe, de- 
claring, “ that in caſe of loſs, it was agreed that the profits ſhould 
be valued at 1600/7., without any other voucher than the policy,” 
Lord Mangel thought this an inſurable intereſt, and the court 
of B. R. were of opinion that this policy could not be diſtinguiſhed 
from a valued one, and therefore was not within the act: for the 
meaning of the policy was merely to avoid the difficulty of going 
into an exact account of the gyantum of the profits. Grant v. 
Parkinſon, Mich. 22 G. 3. Park, 267. 

14. Inſurance upon any of the packet-boats that ſhould ail 
from Li/ben to Falmouth, or ſuch other port in England as his 
kind of goods and 
merchandizes whatſoeyer;'and it was agreed that the goods ſhould 


bo valued at the ſum inſured on ſuch packet-boat without further 


proof of intereſt than the policy; and to mike no return of pre- 
mium for want of intereſt being on bullion or goods, The court 


held this policy to be an exception out of the 19 Geo. 2. c. 3). 


It is a mixed policy; partly a wager policy, partly an open one: 
and it is a valued policy and fairly; without fraud or miſrepre- 
ſentation.” | | 1 

ws The officers and crews of ſhips who take a prize in con- 
junction with his majeſty's land forces have an inſurable intereſt 
therein, by virtue of the prize · act which uſually ' paſſes at the 
commencement of the war. 2dly, Poſſeſſion would entitle them 
to inſure, upon the bare contingency of a future grant from the 


* crown; it having conſtantly given a grant of it after condemnation 


22 G. 3. Park, 269. 


ſinee the time of Queen Am. Le Cras v. Hughes, B. R. El. 
16. Acion on a ſpecial agreement, whereby the plaintiff pro- 
miſed to pay 200. to the defendant at the next port a ſhip ſhould 
reach, provided that if ſhe did not ſave her paſſage to China the 
defendant would pay to the plaintiff x000/, at the end of one 
month after ſhe arrived in the'river Thames. It was made with- 
out reference to an) property. But the plaintiff had ſome goods on 
board liable to ſuffer by the loſs of the ſeaſon, The court held 
this to be within 19 G. 2. c. 37., arid that if it was not, that att 
would be entirely defeated. Kent v. Bird, Coup. 393 | 
17. The plaintiffs had lent Lawſon, captain of an Faſt-Indiaman, 
26,000/., for which he had given them a common bond 1 


the / 
of ſaly 
written 


Poliep-of Inlurance. 

penal ſum of 52, 0000. While he was with his ſhip at China, the 
plaintiffs got a E of inſuranee under written by the defendant 
and others in the following terms: At and from China to Lon- 
Jin, beginning the adventure upon the goods from the loading 


thereof on board the ſaid ſhip at Canton in China, &c, and upon 


the ſaid /bip from and immediately following her arrival at Canton 
in China, valued at 26,000/., being the amount of Captain P. 
Laon s common bond, payable to the parties, as ſhall be de- 
ſeribed at the back of this policy; and it bears date, G.: and in 
caſe of loſs, no other proof of intereſt to be required than the exhibition 

the ſaid bond ; warranted free from average, and without benefit 
of ſalvage to the inſurer.” On the head of the ſubſcription was 
written, „on a bond as above expreſſed.” The court held this to 
be a wagering policy, the plaintiffs having no intereſt, for if the 
ſhip had been loſt and the underwriters had paid, ſtill the plain- 
tifs would have been entitled to recover the amount of the bond 
from Lawſon. Lowry v. Bourdieu, Dougl.<45, 1. 0 

18. The reaſon of the exception in the 3d ſection of inſurances 
upon any merchandizes, Qc. from any ports or places in Europe 
or America in the poſſeſſion of the crowns of Spain or Portugal is, 
that the trade from theſe countries to their colonies, and the re- 
turns thereof, can only be carried on by their own ſubjes3 there- 
fore all the goods ex ported from Spain and Portugal by the ſubjects 
of this country muſt be in the names of Span;/#ſubjets. So that 
no other proof but the policy can be brought. Part, 274. 


Of Re- aſſurance, and dauble Inſurance. 


. Þ E- ASSURANCE is a contract which the firſt inſurer en- 

ters into in order to relieve himſelf from thoſe riſks which 

he has incautiouſly undertaken, by throwing them upon other 
underwriters who are called re-afſurers. Park, 276. 

2. By 19 G. 2. c. 37. / 4. it is enacted, © That it ſhould not 


4 he lawful to make re-affurance, unleſs the afſurer ſhould be in- 


« ſolvent, become a bankrupt, or die; in either of which caſes 
«ſuch aſſurer, his executors, adminiſttators, or aſſigns might 
* make re- aſſurance, to the amount before by him affured, 
« provided it ſhould be exprefſed in the policy to be a re- 
« Aurance.?”” | 

3- This clauſe extends to re-aſſurance on foreign ſhips. The 
point came on in the form of a ſpecial caſe, ſtating that a re- 
aſſurance was made by the defendant on a French veſſel firſt inſured 
by a French underwriter at Marſeilles, who was living and ſolvent 
at the time of ſubſcribing the ſecond policy. The Court of K. B. 
held the policy to be void by this ſection. Andres v. Fletcher, 
2 Term Rep. 161. | ROE 

4. An inſurance on the ſolvency of an underwriter would be 
conſidered as a gaming policy under 19 G.2. c.37. Park, 280. 
5. A double aſſurance is when man is to — 


) 


ſums inſtead of one for dhe ſame loſs, by reaſon of his having, 


489. 1 Black. Rep. 183. Nu. vide. 


- Polley of Jnſurance. 


made two inſurances upon the ſame goods or ſhip. , Park, 280. 


cites 1 Burr. 496. ga 


6. A double inſurance is not void; and though the inſured ig 


not entitled to two ſatisfactions, yet upon the firſt action he may 
recover the whole ſum inſured, and may leave the defendant 


therein to recover a rateable ſatisfaction from the other inſurers, 
Newby v. Read, Sittings at Guildhall, Eaft. 1763. 1 Black. 416, 
Rogers v. Davis, Sittings firſt P. Mich. 17 G. 3. Davis v. Gil. 
dart, ſecond P. Sittings at Guildhall, Eat. rd, 3. Coram Lord 
Mansfield. EUN LO ITN WNT unt 

7. Various perſons may inſure various intereſts on the ſame 
thing, and each to the whole value, (as the maſter for wages, the 
owner for freight, one perſon for goods, another for bottomry.) 


The perſon to wliom the cargo is aſſigned by the indorſement of 


the bills of lading may inſure it, as may the factor to whom the 
goods are conſigned, if he has a balance due to him by the con 
Ggnor. Godin & al. v. The London Aſſurance Company, 1 Burr, 


þ Of changing the Ship, 


1. WW HERE an inſurance is made on a ſpecific ſhip, and the 

inſured, not being impelled by any neceſſity, without the 
conſent of the underwriter, changes 4 ſhip in the courſe of the 
voyage, he has not kept bis part of the contract, and cannot re- 


- cover againſt the underwriter. Park, 293. Per Lord Mans, 


field. Pelly v. The Royal Exchange Aſſurance Company, 1 Burr. 351. 
2. The plaintiff had inſured-intereſt, or no intereſt on any ſbi 
he ſhould come in from Virginia to London, beginning bis adven- 
ture on his embarking on board ſuch ſhip; the money to be paid, 
though his perſon ſhould eſcape, or the ſhip be retaken. He em- 
barked on the Speedwell, but ſhe ſpringing a leak at ſea, he 
went on board the Friendſbip and arrived ſafe at London, but the, 
Speediuell was taken after he left her. Lee, C. J. held the under- 
writer liable, for the inſurance is on the ſhip the plaintiff ſet out 
in, and had that got ſafe home, and the other been loſt, the plain» 
tiff could not have recovered on the ground of having removed. 
his perſon into the ſhip in the middle of the voyage, Dick v. 
Barrell, 2 Stra. 1248. > 


Of Deviation. 


I. DEVIATION is a voluntary departure without neceſſity or 

any reaſonable cauſe, from the regular and uſual courſe 

of the ſpecific voyage inſured. Whenever a deviation of this kind 

takes place, the voyage is determined, and the underwriters arg 
diſcharged from any reſponſibility. Park, 294. 

a 33 Whets 


1733, i 
conditio 


/ 
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2. Where a ſhip, bound from Dartmouth to Liverpool, put into 
fx, a place ſhe muſt of neceſſity paſs by in the courſe of her in- 
ſured voyage; although no accident befel her there, but ſhe was 
loſt after ſhe got out to ſea again, yet, as ſhe had no liberty given 
her by the policy to go in there, Yates J. held it to be a deviation. 
Fax v. Black,” Exeter Aae 1767. Park, 295. + : A 
80 where a ſhip put into a port in her way to procure a 
een paſs, and was afterwards loſt, it was held a devia - 
tion. Totunſon v. Guyon, cor. Lord Mansfield. Park, 295. 
4. A ſhip, inſured from Cork to Jamaica with a convoy, cruized 
during the night, and thereby deviated out of the direct courſe of 
the voyage. This is a deviation. Cock v. Townſend, C. B. cor. 
Lord Camden C. J. Park, 298, | LN | 
5. But a ſhip, having letters of marque, may, from the uſage, 
chaſe an enemy, although ſhe cannot cruize; and even if ſhe loſe 
fight of the enemy for ſome hours, it will be no deviation. Flr 
v. Walker, cor. Lord Mansfield, Eaft. 1781, at Guildhall. Park, 


2 ' 

% The ſhip Eyles being at Bengal in 1732, the owner inſured 
her for 500/, the adventure thereon to commence from her ar- 
rival at Fort St. George, and thence to continue till the ſhip ſhould 
atrive at London. The Eyles came to Fort St. George, February 
1133, in her way to England, but being leaky and in a very bad 
condition, on the unanimous advice of the governor, council, 
commanders of ſhips, c. ſhe ſailed to Bengal to be refitted ; and 
being ſheathed, in her return upon her homeward bound voyage, 
ſhe ſtruck upon the Engilee ſands and was loſt. When this cauſe 
came on before Lord Chaneellor Hardwicte he refuſed to decide 
it ; but he obferved that if the-ſhip was in a decayed condition, 
and went to the neareſt place to be refitted, he ſhould conſider it 
equally the fame as if ſhe had been repaired at the very place from 
whence the voyage was to commence according to the terms of the 
policy, and go deviation. His lordſhip directed an iſſue to try 
whether the loſs was a loſs during the voyage, and according to the 
adventure which was agreed upon and intended to be inſured; 
and on the trial at Gui/dhall in C. B. there was'a verdict for the 
plaintiff. Morteux et al. v. The London Aſſurance Company, 1 Atk, 
345. Guibert v. Readſbaw, Sittings in London, Hit. 1781. cor. 
Lord Mansfield, 8. P. Part, 301. r 7 

7. If the ſhip be driven out of her direct courſe by ſtreſs of 
weather, it is no deviation. Harrington v. Halkeld, cor. Lord 
Mansfield, 1778. Park, 302. 

8, When a ſhip was driven by ſtorm from St. Kitt's (being her 
port of loading) into St. Zufatius, which was in her road to Lon- 
dn, to which place ſhe was inſured, and after having done all ſhe 
could to get up from thence-to St. Kitt's ſhe was ſold to a perſon 
there, when, not having finiſhed her loading at St. Kitt's, ſhe took 
in the reſt of her cago there, and was afterwards loſt in her voyage 
to Landon: this was held to be no deviation, and the inſurer liable. 
Delaney v. Stoddart, I Term Rep. 22. | | 


44 
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9. On an inſurance from London to Gibraltar, warranted to de. 
part with convoy. It appeared that there was a convoy appointed 
for that trade at Spitbead, and the ſhip, having tried for convoy in 
the Dozwns, proceeded to Spithead, and was taken in her way 


chither. Lee C. J. held the ſhip to be under the defendant's in- 
ſurance to a place of general rendezvous. Gordon v. Morley, 


Campbell v. Bourdieu, 2 Stra. 1265. Bond v. Nutt. Per Lord 

Mansfield Although the uſual place of rendezvous be out of the 

direct courſe of the voyage. Coup. 601. Enderby et al. v. 

223 Sittings in London, cor. Lord Mansfield. Trin. 1780. 
ark, 30g. | | 

10. If it be cuſtomary for ſhips to ſtop at certain places lying 

out of the direct courſe of the voyage, it is no deviation; but it 


- muſt be the /ertled and dire? uſage of the voyage and trade. Sali 
v. Townſon, Park, zog. | | OP) 


11. Where there is a deviation through neceſſity, it is incum- 
bent on the inſured to purſue that voyage of neceſlity dire2ly in the 
Horte and moſt expeditious manner, and if the ſhip in her way ſtops 

at different places and trades there, theſe are deviations, and not 
within the protection which the ſuppoſed neceſſity affords to the 
direct voyage. Lavabre v. Walter, Dougl. 271. N 

12. Inſurance from Carolina to Lifhon, and from thence to 

Briſtol. It appeared that the captain had taken in ſalt, which he 
was to deliver at Falmouth before he went to Briftol; but the ſhip 
vas taken in the direct road to both, before ſhe came to the di- 


_ viding point where ſhe would have turned off to Falmouth. Lt 


= J. held the — mays for it is but an 8 — deviate, 
ofter v. Wilmer, 2 Stra. 1249. Carter v. 1 nge Aſur- 
aue Company. 8. P. B. S. F. Per Lord Mansfield in Theluſrn 


L. Ferguſon, Dougl. 346. 


13. The ſhip Moly being inſured ( at and from Maryland to 
5 was mh in Chefapeak Bay, in the way to Europe. In an 
action on the policy againſt the underwriters, it appeared that the 
ſhip was cleared from Maryland to Falmouth, and a bond given, 
that all the znumerated goods ſhould be landed in Britain, aud all 
the reſt in the Britiſb dominions. * An affidavit of the owner 
ſtated that the veſſel was bound for Falmouth. The bills of lad- 
ing were to Fa/mouth and a market,” and there was no direct 
evidence whatever that ſhe was deſtined for Cadiz. The place 
where ſhe was taken was in the courſe both to Cadiz and Fal- 
enouth. Lord Mansfield told the jury, that if they thought the 
voyage intended was to Cadiz they muſt find for the plaintiff 
but if they ſhould think here vas ne deſign of Boing to Cadiz, they 
ſhould find for the defendant. And on a motion for a new 
trial, the court were of opinion on the evidence that the voy- 
age never was deſigned for Cadix, and diſcharged the rule. Wo 
dridge V. Boydell, Dougl. 16. . | . 
14. If a ſhip be inſured from a day certain, from A. to B., 
and before the day fail on a different voyage from that inſured, 
the aſſured cannot recover, though the ſhip afterwards fall we 
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de. the courſe of the voyage inſured, and be loſt after the day on Sex Kewley 

nted r = policy was to have attached. Way v. Madigliani, eV 
a Term Kp. 30. 

— 15. Deviation or not is a queſtion of fact, to be decided ac- wo 

$ in zording to the circumſtances of the caſe. » Doug. 758. 

% OE 

= Of Non-compliance with Warranties. \ 


780, tA Warranty on a policy of inſurance is a condition or con- 
tingency, that a certain thing ſhall be done or bappen; 

lying and unleſs that is ſtrictiy performed, whether it be material or 

ut. 6 otherwiſe, there is no valid contract. Park, 318. 


bury 2. Action on a policy of inſurance on goods, dated gth Dec, 5 
1784, loft or not loft, warranted well this gth day of Dec. 1784. The * 
cum- policy was underwritten between the hours of one and three in 


in the the afternoon of the gth of Dec. It appeared that the ſhip was 
ſtops well at fix o'clock in the morning, but was loſt at eight o'clock the 
not 


d ſame morning. Upon motion to ſet aſide a nonſuit the court of 
0 the K. B. were of opinion that the warranty was ſufficiently com- 

plied with, if the ſhip were well at any time of the day. For 
ce to though the thing warranted muſt be literally complied with, yet 
ch he if it be ſo, that is enough; that there was good reaſon for in- 


e ſhip ſerting theſe words, becauſe they protected the underwriter from 
he dis loſes before that day to which he would otherwiſe have been 
Lee liable, as the policy was on the goods from the lading : and thus 
viate. too the words c loft or not Ia have alſo their operation. Blackhurft_ 
Aſur- v. Cockell, 3 Term Rep. 360. | | 
2 3. Though a written paper be wrapped up in the policy when 
{t is brought to the underwriters to ſubſcribe, and ſhewn. to them 
and to at the time; or even though it be wafered to the policy at the 
In au time of ſubſcribing, it is not a warranty, but only a repreſenta- 
at the tion. Per Lord Mansfield. Pawſon v. Wazſon, Corp. 798. Pau- 
given, fon v. Barnevelt, Dougl. 12. n. Bize v. Fletcher, D. 


nd all 4. Plaintiff inſured the ſhip Martha, at and from London tq 
Owner New York, the voyage to commence from a day ſpecified, and in 
f 1ad Wy 


the margin of the Ny was written theſe words “ eight nine» 
direct pounders with cloſe quarters; fix ſix - pounders on her upper 
place decks; thirty ſeamen beſides paſſengers.” Per Lord Mangſield 
d Fol There is no doubt but this is a warranty, Its being written on 
ht the the margin makes no difference. Bean v. Stupart, Dougl. to, 
üntiff; * v. Berthon, 8. P. Dougl. p. 12. n. 4. De Habn v. Harty, 


;, they Refolved 1 Term Rep. 343. | 
2 new 5. In an action on a policy, the declaration ſtated that a policy 
e vo was made on the ſhip New Wefmorland, at and from Jamaica to 


Works Londen, warranted to ſail on or before the 26th of July 1776, free 
from capture, and free from all reſtraints and detainments of 
to B. tings, princes, and people, of what nation, condition, or qualit 
(ſured, foever. That the ſhip was preparing and ready to ſet ſail, = 
11 into would have failed on the 25th of July on her intended ng 
the | | 
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Fe hid 50 Been ddtained by Sir B. K. the theft goyernor of 9 
LN” wi 2 detained" beyond the 20 ; that E: then rs 1 Got 

On motion to ſet afide à verdict for the plaintiff, che court were 

ö of opinion that the warranty was poſitive and expres that the ip 

_ - ſhould depart on or beföre the day appointed, and therefore muſt 

be complied with, and made the rule to ſet aſide the verdict and 
enter a nonſuit abfolute. * Here v. Whitmere, Cowp, 184. 

6. On the 8th of December 1777, à policy was underwritten by 

the defendant on goods in a French ſhip. “ at and from Martinig 

to Havre He Grace, with liberty to touch at 1 war- 


rumted 10 ſail after the 1215 of January, and on or before 1 el 
Auguſt 1170. At the "4 of the inſurance it 5 not Label 
whether the ſhip would load at Martinico or Guadaloupe, the in- 
ſurers having goods to come from both places, the policy wa 
therefore intended to cover the riſk from both or either of them. 
The ſhip having finiſhed her outward- bound voyage at Martinico, 
ſailed" from thence on the '6th of November 1777, for Guadaloupe, 
where the took in her whole lading without returning to Marti. 
nico, which the captain intended to do, had he not got a complete 
cargo at Guadalbuße, from whence the ſhip ſailed on 26th of June 
1778, and was taken on the 3d of September. On an action againſt 
_ - the underwriters it was obſected for the defendants, that by the 
1 words of the policy the voyage was to commence at Martino, 
I" and not from Guadaloupe, and that the warranty of the time of 
filing was not complied with; the ſhip having /ailed from Mar- 
| tinico before the 12th of January 1778, viz. 6th November 1777, 
and the jury, under the direction of Buller J. found for the de- 
fendants. Yezian v. Grant, Park, 6 
7. Action on a policy on the ſhip Capel, Joſt or not loſt, at and 
from Jamaica to London; warranted to have ſailed on or before the 
1 of Auguſt 1776. The policy was effected on the 20th of Au. 
A, The hip was completely laden for her voyage to England 
at St. Annes in Jamaica; and ſailed from St. Anne's bay on the 
26th of July for Bluefields, in order to join canvey there, that being 
the general rendezvous for convoy on the Jamaica ſtation, and 
where a convoy then lay, which was expected to ſail for England 
 . every day; but the greater part of the way from St. Anne's to 
 - Bluefields is out of the direct courſe of the voyage from St. Anne's 
to England. She arrived off Bluefields on the 28th or 2gth of 
- Fuly, where ſhe was immediately ſtopped by an embargo laid on 4 
all veſſels being in any port of Jamaica, and was detained there 10. 4 
till the 6th. of Auguſt, when the ſailed with the convoy for Eng-' BW months, 
and, but afterwards, being ſeparated in the paſſage, was taken 3 ignal 
= by an American privateer. A verdict being found for defendant, WW bour, a * 
2 the court of B. R, after two arguments, were of opinion that Ji ont. 81 
| | the voyage from Jamaica to England, began from St. Anne's ; the 
| | | ſbip having failed with no other object or view but to make the 
{ of her way to England by the ſafeft courſe, and granted a 
new trial. Bond v. Nutt, Comp. Gor... Theluſon v. Ferguſon, S. P. 
” » Dougl. 346. Tbeliſſen v. Staples, Park, 336. 9 
N 5 » * An 


* 


| 
| 
| 
| 
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TT  þ, An embargs was Anal publiſhed before the ſhip ſailed, 

"a ind the captain immediately * eroſſing the bar, returned to 

ured. make ® proceſly 2nd and ſent his wake ory dag con, into the embargo; 

were i hut he ſwore that be embargo was to be taken of, 

— ee eee , and the 

my jun | believing bim, the inſurer had a verdict. 22 g 

t and nl b d Mavfietd in Theluſon v. Stapler, I. 

to ſhew cauſe why a verdiQ obtained by the defendant” 

en by NA ſet add and a dew trial had, It was an aQtion on a 

£m I policy on the ſhip Arundel, Captain Mann, at and from 

V to Lyndon, warranted to deport with . 3 uly the 

e failed from Aforant harbour to Kingfion, where he met 

non Bl the Ghrieuz man of war, Captain C. who was likewiſe on his way 

je m. to join Admiral Graves at Bluefield, where the commander in 
diet had appointed him to rendezvous in order to take the 

hem, of 3 ſhips, which were to ſail from thence upon the 1ſt 

er Au, under his command, and to convoy them to Great Britain, 

loupe, If On theit meeting in Xingfon barbour Captain. Mann applied to 

art Captain C. for failing 8 who ſaid he had none, not having him- 

plete flf at that time the admiral. hey proceeded together to 

June WY Let; but © adiniral had ſailed two days before. . The Glo- 

zainlt WY ver and. Ardnde! then ſailed from Bluefieldr, the former — 

; guns, giving fl and behaving in every reſpect hike a 

110, i ui the captain had promiſed to do before they failed. They 

ne of Bl berwarde joined the fleet on the 7th Auguft, and the Arundel was 

Mar- afterwards 2 in a ſtorm. Ivy court, Willes ]. diffentiente, were 

"777 BY of opinion that the warranty in the policy was not complied with, 

e de- ud diſcharged the rule. gib. muſt ſail under the convoy' ap- 

£ jointed by the yovernitent of the country, proportion the flrength 

7 and 7% the” neceſſity of the thier That it was a queſtion of fact, 

Uecker the Gloriews was 4 part of the convoy or not, and it ap- 

peared from the evidence that ſhe was not, for to make her ſo it 

gland dt uppone the the was under the orders of the admiral. Hib- 

igou, Eafl. 23 G:3. Park, 339. 

101 The warranty * to depart with convoy,” or 4 to ſail with 

| convoy,” means to depart with a convoy intended for the whole 

gland wysge. But when 4 convoy for the whole voyage is clearly 

% te intended, an uoforeſcen ſeparation is an accident to which the Vid. Enn 

ined uaderwriter is liable. Lig v. Buer, Doug!. 72: 1 4, A $55 

id on Cacth. 216. 4 Mod. «8. 8. P. 


there 10. A ſip warranted to depart with convoy y waited for it two 

Eng- WR months, and then Ln out of the Fog. to join W to 

taken 1 pl the admiral of the convoy as he paſſed the har - 

oa, yl be gall way eee e | 

wrap A areas £004 nr 
BR uous Wea and was afterw 

captured; Lee C. J. held, eee 
i his power to receive N Ii it Was a * 

convoy. , Vittoria v. Cleave, 2 1250. 
vor · v. | Gg 132. Action 


* 
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ta. Aion on a policy, there D 
connng. It appeared in evidende that the commodore of the 
convoy had made ſignals for {ailing the night before, and made 

eated ones the next morning from 7 till 42, notwithſtanding 
mich the inſured did not fail till two hours after him, in 
gonſequcr.ce.of which the was taken by a privateer. The plaintif 
was nonſuited. Taylor v. Wedns, *. Lord Mansfield, at 
Guildbell, Hu. 4 G. 3. Park, 249- + 
13. Nlaintiſſs inſured the Yonge 3 Hidditge, And bet 
cargo, at and from L Oriant to' Rotterdam, . warranted a neutral} 
ſhip and neural: . The ſhip being captured during her 
voyage by ſome Zoglyh men of wat, in an action againſt the 
exwriters on the policy, the declaration ſtated; that the de- 
ſubſcribed the policy on 28th Neuem er 1780, and that 
the ſhip and cargo were at that time neutral property. It ap 
peared in evidence, that the ſhip and cargo were neutral 

at the time of the ſhip's departure from -Z*Orient, and fo conti- 

nued until the 20th of December 1780, when hoſtilities com- 

mencing between the Eg/;fo and Dutch, the ſhip e o ceaſed 
to be neutral property, aud were taken on the cember 

2780. The. court of B. R. were of opinion, that we infured 
only warranted the property neutral at the time of her departure, 
and not that they were to continue ſo during the whole voyage, 


— and the pgſtea . rd _ 


Aion, Dougl. 795+ ds HAS it 963: bs 


8. F. Paik gat. W Gurney, b. a. 30 0. 3. 1. 5 er e. 


14 in an action on a poliey of jaſurarice Ap gh Feanns, 
| PI wazranted. neutral ſkip 2nd neutral property.. A. condemna- 
Von of @ foreign court of admizalty, is not conduſivg evidence 
| that the ſhip. was not neutral, unleſs it appear that the condem- 
nation wen * e that ground. Benmurdi u. Mertriixe, Dong. 554 
165. But if it appear evident without any ambiguity, that [the 
fentence of a foreign couxt of admixalty proc edecꝭ upon the ground 
of the property not being veuttal, that is concluſi ve evidence 
-againlk the inſuxed n by bg 8 not complied win the warranty, 
and the arenen is no longer vaſpobũble. Borailluy v. Lows, 
. Tris, 12 G. 3. Part, 3 Dae Sauna v. en 
| bo Hil. 1782. core ee B. Y i 
Acdion againſt the underwriters on a licy of infurance on 
Is warranted neutral. The ſentence 275 5 court of 
 admiralty, condemning the ſhip and 17 A 100 lawful 
+ prize, and not ſtating the ſpecial ground of the e held 
10 be. concluſive evidence of the falſchood of the 6 phintiff*s- wat- 
 ranty. " Saloucei v. Woodmaſr, B. N. Ht: 2 C. 3. Park, 362. 
17. If che ground of the decifion appear to LY not on was of 
1 ty, but upon à foreign ordjnapge. manifeſt)y unjuſt ard 
- eotitrary 10 the law of nations, and the inſured has onl r 
buch u; as + the condcmnativ dig not. e rs 
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the inſurer ſhall return the overplus premium: 
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weatkality, it ca to the warranty 22 to diſcharge the 
inſurer. Mayne v. Walter, B. R. Eaft. 22G. 3. Path, 3 
18. AQion upon a erar- n a Taſcan th „ warranted 


teak: Upon a caſe ſtated for the oo ap of the court of B. R. ĩt 
cun 


appeared that the plaintiffs were Tuſcun ſubjects reſũdent at Leghorn; 


that the ſhip, having neutral goods on board conſigned to London, 


was captured by a Spaniſb veſſel, carried into Spain, and there con- 
demned as prize; that the grounds of the condemnation were 
Iſt, That the ſhip refuſed to be ſearched; and reſiſted with force, 
having fired at the Spaniard. 2d. That ſhe had no charte 
on board. The captain anſwers them thus. 1ſt. That he re- 
ſiſted and fired, the Spaniard having hailed him — falſe colours. 
ac. That he had taken the on board by the piece, in which 
cafe 2 manifeſto without a charter- party is ficient. The ſen- 
tence admits the ſhip to be neutral, for it ſtates it to be the 
hip Thetis, a Tuſcan ſhip.” The ſecond ground was given up as 
not being a cauſe of ſeizure, and the coutt were-of apt inion that > 
neutral ſhip need not ſtop to be ſearched, but che ts oppage is 

the peril of the party, and a refuſal is no breach of — 
affect the ren en v. Nee, * oy gend ; "oy 36+: 


ay 


ALY 
* » # * 


of 3 of Premium, 


2 
4. mn at's coatitnin in which infurances have been an it has 
I been a cuſtom, coc val with the contract itſelf; that where 
rty has been inſured to a larger amount than the real value, 
or if it happen that 
are inſured to oome in a certain ſhip from abroad, but Fo 
not in fac ſhipped,” the premium ſhall be enact If the 
be arrived before the policy is made, and the underwriter is = 
quainted with the arrival, but the inſured is not, it ſhould ſeem the 
latter will be entitled to have his premium reſtored on the * f 
of fraud. Park, 367. 

1. But if both parties be ignorant of the arriral, and the 
de (a it vſually is) loft or not loft, I think in that caſe the under= 
writer ſnould retain ; becauſe under ſuch a policy, if the ſhip had 
been 10ſt at the time of ſubſcribing, he would have been 1 to 
4 toe amount of his ſubſeription. . 

Action ges an underwriter for a retuin of premium. The 
Se the policy was * At and from any port or ports 
in G. to London, or any ſhi pan that ſhall fail'on'or be- 
tween the 1ſt of Ma wot ke I i of Aug: of" hehe at 18 guinea 
fer cent., to return 8/, per cent. ſbe of the Weſt 
India lands with comviy for the voyag il frm oy 1 orebrbn ö 
tom was 4 declaration, that hn the policy was on ſugars (the 
1 at 200. per hogſhead), for the account of L. , 

he Ee fagars ſhall be ſhipped for that account. The 
Ghip failed \Eottroy within the time- limited, hoving'oh board 


Ln W W. and arrived fafe in — 


DPolliep ot Jnturance. 
Dowar, where y left ber, they never coming further, Arete 
owns, convoy , 
wards ſhe ſtruck on the Fo ble Margate, II of the 5 1 caſks 
of ſugar were wathed overboard and the reſt damaged. She wag 
afterwards got off and arrived ſafe in Lenden. The ſagars ſaved 
| were taken out at Margate, and when-fold produced but 3411. in- 
_ Read of 8ool.y at which they were valded. The defendant had 
paid into court the value of the ſugars loſt, and a return of 8/. per 
cant. on 3411. - The plaintiffs inſiſted that they were entitled to 
have. 81. per cent: alfo returned on the valued price of the 11 hog- 
(heads of ſugar which were loſt, and on the difference between 
What the remaining 40 hegſheads produced and their valued price, 
A verdict being found for the plaintiff, on a motion for a new trial, 
the court were of opinion that the words . and arrives” did not 
mean that the ſhip ſhobld arrive in the company of convoy, but 
only that the herſelf ſhall arrise ; and ds to the return of the ad- 
ditional premium, whether the goods atrive ſafe or not, makes no 
part of that queſtion. That which gave riſe to an. inereaſe of pre- 
mium was the danger of capture, and when that is diminiſhed 
there ſhould be a proportional return of premium; and the rule 
was diſcharged. S:monel. et al. v. Boydell, Bag“ age 17 
4. In Englandit has always been the cuſtom, when the policy is 
cancelled, to return the premium, deduQting one half per cent. 
Molloy, lib. 2. c. 7 i. Park, 392i 
F. An inſurance being made without intereft, and the premium 
d, the. inſured ſhall not recover back the premium after the ſhip 
arrived ſafe. The court feemed in this caſe to go on the 
„ 2&3 39 oround- of the... contract being (executed, the riſk being over. 
.ether the But they ſeemed to think that if the action had been brought 
em um While the contract was. executory it would have been other- 
3+ paid de. wiſe... Lotury v. Bourdieu, Dong 1:451. Andree v. Flecher, 3 Term 


Fer Buller ]. 


: + Ethe — , 

. ee 2x Rep. 466. 7 : , ves ! Tr ; 
ter ite, In i READ | 8 ö 
do the difference where the relief is applied for when the oontraCt is executory and when it is executed, 
+4. Wharton v. De- La- Rire, Parks 376. eee ene 


6. Iuſurance on a ſhip at five puineas ace . loft or not loſt, 


at and from London to Halifax in Nova Scotia, warranted to de 


part with convey from Portſmouth, for the voyage, that is to ſay the 


Halifax or Lowbourgh convoy. Before. the ſhip arrived at Port/- 


mouth the convoy was gone, Notice of this was immediatel 
given to the urtdexwriter, ang he was defired either to make the 
long inſurance or to return part of the premiam. In an action for 
the amount of it, as money had and received to plaintiff's uſe, the 
jury find that the uſual ſettled premium from Londen to Portſmouth 
is one and an half per cent., and that it is uſual for the under- 
writer in like caſes to return part of the premium ; but the quan- 
tum is uncertain-as it depends upon uncertain circumſtances. The 
court of B. R. were of opinion that upon the policy there were 
two diſtinct points of time, in effect two voyages, one from Lan- 
den to Portſmouth, and the other from thence to Halzfar; which 
vere clearly in the contemplatioa of the parties, and only . 
e 1 2 8 P WF EM 
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Policg of Inſurante. 


dhem made. It was a conditional contract, and the ſecond voyage 


was not begun, therefore the premium for it muſt be returned, for 
the riſk never took place at all upon it. Stevenſon v. Snow, 3 Burr. 
1237» 1 Black, Rep. 318, 8. E. n . 
7. But where the policy was, © at and from Londen to any 
other port or place whatſqever for 12 months, at gl. per cent., war- 
ranted free from capture by the 
taken in two months by an American privateer : The court 
thought the riſk entire, and being once begun, that there ſhould 
be no return of premium, Tyrie v. Fletcher, Cop. 666. 
g. So where the infurance was © for 12 months, at and after 
the rate of 155. per month,“ it was held that there ſhould be no 
„ ee nor return of premium. Loraine' v. Tomlinſon 
7 Elallace on a ſhip and goods © At and from Honfleur, 1 
the cooft of Angola, 3 her flay and trade there, At and from 


tion, The court of King's Bench held this contraQ to be entire, 
and the riſk having been commenced, that the inſured was not 
entitled to a return of premium for the voyage from 87. Domingo 
back to Honfleur. Hermon v. Woodbridge, Dougl. 75 1. Meyer v. 
Gregson, B. R. Eaft. 24 G. 3. 8. P. Park, 152 eee ee 
10. Action for the return of premium. The policy was * at 
and from Jamaica to London, warranted to depart with convoy for 
the voyage, and to fail on or before the 1ſt of Aug The ſun 
failed on the 31ſt of uy, but without convoy. The jury fou 
in addition * that the conſtant uſage in an infurance at and from 


Jamaica to London, warranted to —_ with convoy, or to ſail on 


or before the 1{t of Auguf, when the ſhip does not depart with 
convoy, or ſails after the 1ſt of Auge, is to return the premium, 
deducting one half per cent.” On a caſe reſerved, the court of 
J. R. were of opinion, that an expreſs uſage being found, it cured 
the difficulty ariſing from an 


Park, 390. 


Of Inſurances upon Lives. 


BY 14 G. 3. c. 48. /. 1. it was enacted, That no infurance 
. ſhould be made by any perfon or perſans, bodies politic or 
corporate, en the /ife or lives of any perſon or perſons, or any other 
event or events whatſoever, wherein the perſon or perſons, - for 
whoſe uſe, benefit, or on whoſe account ſuch policies ſhould be 
made, ſbowld have no intergſh, or by 
every inſurance made. contrary to the true intent and 
thereof, ſhould be null and void to all intents and purpoſes.” | 
2. By ect. 2. It was further enacted, „That it ſhould not be 


lawful id make any policy or policies. on. the life op lives of any 
. 663 perſon 


, 


Amtricans;”” and the ſhip was 


thenee 
to ber port or ports of diſcharge in St. Domingo back to Honfleur,” 
On the voyage from IVngola to St. Domingo there was a wilful devia-. 


apportionment, and the poffea was 
delivered to the plaintiff, Long v. Allen, H. R. Raf. 25 G. 3. 


of gaming or wagering ; and 


45 


454 


. tingent, for Rufe/ might or might not avoid the note, and he 


ceaſe the very next day after it commenced. Per 


Policy of Inſurance, - 


n or perſons, or other event or events, without inferting in fell. 
fuch policy or policies the perſon's name iotereſted therein, and 
for whoſe uſe, benefit, or on whoſe account ſuch policy was ſa 
made and underwrote.” 

3. By /e8. 3. That, in all caſes where the inſured had an in- 
tereſt in ſuch life or lives, event or events, no greater ſum ſhould 
be recovered or received from the inſurer or inſurers than the 
amount or value of the intereſt of the inſured in ſuch life or lives, 
or other event or events.“ 

4: Action ori a policy of inſurance on the life of James Ruſt, 
from the 1ſt of June 1784 to the iſt of June 1785. By a memo. 
randum at the foot of the policy, it was declared that it was in- 
Hagen to cover the ſum of 5o000/l. due from Rufe/ to the plaintiff, 

or which he had given his note. Two objections were made for 
the defendant, 1ſt. That part of the confideration for the note 
was money won at play, 2d. That Re at the time. he gave 
the note, was an infant. Mr. Juſtice Buller nonſuited the plains 
tiff on the 1ſt ground, for as part of the conſideration of the note 
was for a gaming tranſaction, there was a want of intereſt in the 
plaintiff, ' On the 2d, He ſaid that he took the intereſt to be con- 


doubted much whether, till ſo avoided, the note muſt not be taken 
againſt a third perſon to be the note of an adult. Dwyer v. Edi, 
London Sittings after Hil. 1788. Park, 4322. 

5. When an inſurance is made upon a man's life who goes to 
ſea, and the ſhip in which he ſails is never afterwards heard of; 
the queſtion, whether he did or did not die within the term in - 
ſured, is a faQ to be aſcertained by the jury from the circum- 
ſtances produced in evidence, Et per Lord Mansfield, if the caſe 
be ſo doubtful that the jury cannot form an opinion, the defend- 
ant ought to have the verdia, Patterſon v. Black, Guildhall, Hil, 
1782. . 4333. | | 

6. Action on a policy on the life of Sir James Roſs, for one 
year, from October 1769 to October 1770, Warranted in good health 
at the time of making the policy. Sir James had received a wound 
which had occaſioned a palſy, ſo that he could not retain his urine 
or feces, which was not mentioned to the inſurer ; but he died of 
a malignant fever within the time, with which it was proved that executs. 
this wound had no connection. Per Lord Mansfield. When an ſured ii 
inſurance is upon a warranty, it muſt be proved, that the life was they. da 
in fact a good one, and fo it may be though he have a particular infir- WM. office, c 
wity. And the jury foupd a verdict for the plaintiſf, under his ie: 4 
lordſhip's direction. Ry v. Brad/baw, 1 Black. 312. 

7. A man, troubled with ſpaſms and cramps from violent fits ; 
of the gout, is a life capable of being inſured, if he has no ſicknels 35 
at the time to make it an unequal contract. Willis v. Poole, Guilds 42 
balls Eaft. 1780. cor. Lord Mansfield C. J. 
8. In this ſpecies of contract the riſk is entire, and if it be 
once begun there ſhall be no return of premium, . it ſhould 
rd Mans 
field, 


* 4 - | | 


nt fits 
cknels 


Guilds 


f it be 
ſhould 
Mans: 
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Policp of Inſurante. 


In Tyrie v. Fletcher, Cowp. 699. and Bermon v. Waed- 
bridge, Dougl. 758. 


of Inſuranee againſt Fire. 


1. ACTION of covenant upon a peer of inſurance from fire, 
in which there was a proviſo, that the defendants ſhould 
gut be liable in caſe the ſame ſhould be burnt by any invaſian by foreign 
enemies, or any military or uſurptd power ahb f.. The defen- 
dants plead, 1ſt, Tbe general iſſue, and 2dly, that the premiſes 
were burat by an uſurped power. Iſſue being joined thereon, it 
appeared on the trial, that on the 27th November à mob aroſe at 
Norwich, on account of the high price of proviſions, and deft 
ed quantities of four, but on reading the proclamation diſperſed'z 
that afterwards another mob aroſe, and burnt the malting office 
mentioned in the policy, A verdict being found for the plaintiff, 


ſubje& to the opinion of the court of C. B. three judges; Gould 


J. Aiſentiente, were of opinion that this was not a burning within 
2 3 The Carporation of the London Aſſure 
ance, 2 Wt, . L 

2. Where 3 in the policy declare that the inſurers will 
not pay any damage by fire which happens by civil commotion, 
they are not anſwerable for damages by fire occafioned by an in- 
ſurrection of the people for the purpoſes of general miſchief, 
though not amounting to a rebellion. As where the mob in 1780 
roſe in the city of London, and burnt and deſtroyed Roman Ca- 
tholic chapels, public priſons, and the houſes of various individu- 
CC c 

ans J. | 
3. Policies of inſurance againſt fire are not in their nature-aſ- 
lignable, and the intereſt in them cannot be transferred from ono 
perſon to another without the expreſs conſent of the perfons who 
make the inſurance. Lynch et al. v. Dalzell et al. 3 Brown's Pari. 
Loſe 497. The Sadler Comp. v. Badcock et al. 8. P. 2 Ath. 554+ 
4. But by the propoſals of the different offices, when any per- 
vn dies the policy and intereſt therein ſhall continue to the heir, 
executor, or admiaiſtrator reſpectively to whom the pro in- 
ſuted ſhall belong provided, before any new payment be made, 
they. do procure their right to be indorſed on the policy at the 


once, or the premium to be paid in the name of the ſaid heir, 


e. Horb, 449 
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19. {C) Ordets as.to Children of Parents being rated, —— 
| of form 


DO SIETEIW £19257790% eee S455 + 59 
FRE defendant was indifted for refuſing to obey an order of make it 
> ſeſſions for maintaining his two infant grand-children. It juriſdié 
| Was ROO arreſt of judgment that this is a ey offence, cre, 
c ated by 43 Flix. c. 2. % 7. for: which a particular penalty and a * 
ſpecife method of . it is ee that there fore the 5 45 l 
party cannot be puniſhed by indictment. Sed per Lord Mansfield Uorer 
Ila the preſent caſe a remedy exiſted before the ſtatute, for dif. 457 
obedience to an order of ſeſſions is an offence indictable at com- Ach a 
mon law, ſo that there are two remedies, of which the preſcnt is W- ment f. 


- One. Rex v. Robinſon, 2 Burr. 199+ 631. 
. — = (D) Poor Rates. By whom made, and how. an, 


1. JF the overſeers refuſe to make a tate, the court of K. B. will wy 
- > grant a mandamus to compel- them; but not to make an of the « 
equal rate, for it is to be preſumed the overſeers will do juſtice; maſt bi 
und if not, the proper remedy is by appeal to the ſeſſions, Rev by Con 
v. Barn/laple, 1 Barnard. 137. AE: | 5 
2. So the court refuſed to grant a mandamus, directing them 
do ĩoſert particular perſons in the rate upon affidavits of their be- 
ing left out to prevent their having votes for parliament men. Rex 

v. The Churchwardens of Weobly, 2 Stra. 1259. "WE | 
3. A motion for a mandamus was made to direct the juſtices 
of Canterbury to rate perſonal property, but the rule was dif- 
charged ou ſhewing cauſe. Rex v. Juſlices of Canterbury, 1 Bat 

by Cent, 112. pl. 154. g +. "ge ye wa | 
4. A motion was made for a mandamus to the : officers of 5, 
George's Middleſex, to make a monthly rate, the rates now being 
made quarterly. Lord Mansfield ſaid, it ſeemed full as well to 
make a rate for three as for one month, and diſcharged the rule. 
E. 10 G. 3. 2 Bl. Rep. 694. | | d 
E ſeſſions have no original 2 to order an aſſeſſment 
to be made, but only if it come them by way of appeal, 
and a rate was quaſhed on this gound without defence. An 


. 
, [N 


of allowing the Rate. 


A Mandonus ilued to the juſticeß to Ggn 1 rate ma 
by the churchwardens and — Bagg Before the retu 
z motion was made to ſuperſede it on ſeyeral objections to its 
fairneſs, and that this would be ſpeedier and better for rhe 
than to reſerye the debate of them for a formal return. Sed 
cur, —The two juſtices are neceſſary to fign the rate only by way. 
of form, for it is the churchwardens and oyerſeers who are to 
make it. Whether it be a fair rate is a queſtion intended for the 
juriſdidtion of the ſeſſions, and not for our examination; and on 
2 juſtices returning, that they could not allow the rate as not 
being proper 
— 9 
Uttoxtter, Eaft. 5 G. t. I. on Ele. 142. in notes. 
2. So where juſtices kept 4 of the way to avoid being ſerved 
«ith a mandamus to fign a poor rate, the court 
* 

3. Mandamu to the juſtices of Wotton Baſſet to allow a rate, 

rn, that ever ſince 43 Elia. c. 2. the juſtices haue appointed 

5; : hive," or two overſeers within the borough, and that they 
have always made rates within their juriſdiction, and that the rate 
offered to them was made by overſcers appointed by the juſtices 
of the county, 


1800 62. Pl. 80. 


09 f Poor Rates, Liable what, Perſonal Propertys 
1. lde the Kin 


opinion a * is taxable for his ſtock in trade, as 
i rede in Reg. v. Barking, Ld. Raym. 1280. 16 Vin. Abr. 
15 71. J. and faid that the queſtion there was not before the 
court. 5 Burr. 2634 See allo Rex v. Juſtices of Canterbury, 
for ben he pl. 14. 


2, A poors' rate was made, which on appeal the ſeſſions 


quid, ez as the ground in their order, that it appeared to 
that 4. 5 and C. were poſſeſſed as co- partners of ſtock in 
trade, and buſineſs of common brewers and maltſters in the pariſh 


of R. to the value of 4000!, for no part of which had the = 


tners been aſſeſſed in the rate, and that it don't A 
ock in trade had ever before been rated in that pariſh court 


inclined to think the property not rateable, but — the order 
ground that the juſtices had — inſtead of 


of ſeſſions, on the 
unending the rate. Rex v. Ringwoed, Cowp. 326. 


10 | 3: It 


the court quaſhed the return, and ordered an at- 
ex v. The 91. of Dorchefter, Stra. 393, Rex v. 


granted an attach» - 
ment for the contempt. Rex y. Edwarg and Symondy, Black. Rep. 


and not of the borough. Per cur. The return 
maſt be con reed: Rex v. Fall, arts Ea: 2. 9 | 


ing and Witney, Lord Mansfield doubted of the 
at 


457 


43 


% 


Poor. | 
3. It is a very different queſtion, whether perſonal property i; 
to be rated to the utmoſt extent, or not at all. It would make 


the poor laws very oppreſſive if every man who has money in the 


funds ſhould be liable, lawyers for their fees, ſoldiers for their 

ay, and the like, But where men are occupiers of houſes and 

ave a ſtock in trade, whether that may be taken into confidera, 
tion is a different queſtion ; ſome perſonal eſtate may be rateable, 
but it muſt be local and viſible, property, within the pariſh. It would 
be material to ſtate what has been the cuſtom of rating; if the 
uſage has been to take in ſtock in trade, there would be very good 


right to ſupport it. Per Lord Mangfield, Rex v. Cburcb warden 


Andover Cowp. 550. : 
97 On chewing cauſe againſt a rule for quaſhing an order of 
ſeſhons confirming a poor rate, it appeared that the 8 wag 
a clothier, and was rated in reſpect of his ſtock in the cloathing 


trade which he had in the pariſh, Lord Mangfeld aſked wha 


uſage had heretofore been in this place with reſpect to rating 
22 in trade 3 and being told that it was waiyed by agreement, 
e ſaid it could not be, and that the caſe muſt be ſent hack to the 
ſeſſions to ſtate the uſage, when it appearing to be the cuſtom 
there to rate perſons for their ſtock in 3 court ordered the 
rate to ſtand. Re v. Hill, Coup. 613, | 
' 5. So where a butcher was rated for his ſtock. in trade in a 
pariſh where the uninterrupted uſage fince 43 of Elia. had been 

to rate it, the rate was affirmed. Neu v. Jame Rodd, Cald. 147, 

6. An officer is not rateable to the relief of the poor for his 
ſalary as ſuperintendant of ſalt works in the pariſh, Rex v. Shol(- 
Jeet, 1 Bott by Confl, 109, ph 152. 4. Burr. 2011, 

7. Ships are rateable in that pariſh where the port is from 
whence they trade. Rex v. S. White and others, 4 Term Rep. 171. 
Nol. Rep. 112. 

8. The intereſt of money is not rateable. B. Neither is prin- 


= cipal money unemployed. Per Buller J. and Grofe J. Lord Ken- 
gon Ch. J. hefrtante, . Aſphurſt J. abſente. 1h. : 


9. Neither is the ſalary of the collector of the cuſtoms, or the 
half-pay of a captain of the navy, or the pay of the maſter of a 
trading veſſel, or the ſalary of a clerk to a merchant, 1h 

10. A man's houſehold goods and furniture are not rateable. I. 


11. But the ſtock in trade of a ſhopkeeper is. 


Profits rateable in reſpect of an Intereſt in the Soil. 


1. T7 ING Charles. granted liberty by patent to erect light-houſes 
: K at Har uich, and towards the maintenance of them certain 


tolls and duties were made, payable by all ſhips paſſing or coming 


into that harbour. Part of the. duties ariſing; from theſe light» 
houſes are collected at H. the reſt at different parts of the kings 
dom, and no other advantage but the tolls ariſe ta the proprietor 
from the light · houſcs. The defendant did not reſide in the 25 


# 


der the 


exclud 


them, 


Poor, 

but occupied the light-houſes by two of his men, who were kept 
to attend. the lamps, fires, Ge. The court were of opinion that 
the defendant ought not to haye been rated. That they have not 
nated the houſe but the tolls, which are not locally ſituated in the 
iſh, and therefore are not rateable there. Rex v. Martin Re. 
Eg. Mich, 12 G. 3. 1 Bott by Call, 115. pl. 158. 5 
2. A dock company convert land in a pariſh into part of a 
dock, they are rateable to the maintenance of the poor for ſq 
much of * annual profits of the dock as the proportion of itg 
extent in the pariſh bears to the whale, Rex v. The Dock, Cam + | 

pany of Hull, 1 Term Rep. 219. 

3. The defendant rented four acres. of land, with buildings 
thereon, and a certain well of migeral water thereout ariſing at 
the yearly ſum of 109/. the lands and buildings being of the an- 
nual value of 200%. He is rated to the poor as far an eſtate of 
1000, and the rate is good; for by Lord Mansfield, this is not a 
nte upon the profits of the well, but upon four acres of land, the 
value of which ariſes partly from the buildings. and. partly from 
the ſpring that produces the mineral water. Rex u. Miller, Corp... 
61 


| . A machine houſe, the principal annual value of which axiſes 
from the uſe of the ſteelyard in it for weighing waggons, c. is 
aſefſable to the poor, Ker v. &, Nicholas, Glouceſter, Cald. 262; 
1 Term Rep. 723. n. | 

5. So an houſe with a carding engine in it, deſcribed: in the 
rate as an engine Houſes and. bath, let and occupied together, thau 
it does not appear whether the engine is fixed to building, is 
conſidered as an entire ſubject, and rateable to the poor to the ex- 
tent of their annual value. Rex v. Hogg, 1 Term, Rep. 721. Cald, 
266 


6, A barge way and toll gate purchaſed by the city. of London, 
by virtue of 17 G. 3. c. 18. are rateable to the poor in the pariſh 
where they are ſituated, as well. for the tolls which become due 
there as the other profits, for they have an intereſt in the foil, in 
reſpeQ of v/hich they take the tolls. Rex v. The Mayor of Lan- 
din, 4 Term Rep. 21. l a 

7. A leſſee of lead mines, whereon no rent is reſerved, other 
than a certain portion of the ore to be raiſed, is not rateable. un- 
der the 43 E/zz., for the term uſed in it © coal mines” expreſsly 
excludes other mines, and thebs is a good ground tor exempting 
them, as they are liable to much more hazard and expence.. Go- 
ver nor on „ down Lead v. Richardſon, 3 Burr. 
1341. 349. 

8. The TRIS was rated for his. manor, conſiſting, ag was 
ſtated, of quit - rents, fines for rene wal of copyholds, and other 
caſual. fruit, and profits amounting in the whole to 130/. a- year. 
The court were, of opinion that they were not rateable. Rex v. 
Vandewall, 2 Burr. 991. k. 212. 


9. Where a leſſee under the crown, of cextain lead mines re- 
cited the. dytice of lot and cope, which are paid by the adven.” 


turers, 


Poor. 


| turers, without any riſk or ex ce to him in working the mines, 
he is rateable to the poor. lr v. Gill & al. Coup. 451. Run 
v. St. Agnes, S. P. 3 Term Rep. 480. 


10. Treſpaſs for taking the plaintiff's cattle on a diſtreſs for 
the poor rate, The queſtion was, Whether the herbage ang 


papnage of a foreſt were rateable. The canſe was tried twice, 
when the judges at nf prius, Mr. Juſtice Black/flone and Mr. Juf. 
tice Ahr, were ſeverally of opinion, that they were not rate. 
able. But the court of King's Bench, on the authority of 7}, 
Corporation of Wickham v. the Mayer, cited in 17 Vin. Abr. 42;, 
from 3 Keb, 540., granted a new trial, that the point might be 
ſettled pn 2 75 tim 15 it ſeems not to have come on 
again. s v. Maunſell, Dougl. 289. 4 
11. 1 Les Bute 1 Lord Mansfield Ch J. was of 
opinion that the berbage and pannage of a park which were 
ted toſthe ranger were not rateable, not having yiclded him any 
12. The tithes of fiſh are rateable, though the reſt of the fih 
caught may not be ſo; for the party receives a certain b-7-fit 
arifing from the tithe of fiſh in the pariſh, and runs go riſk, Rex 
Carlyon, 3 Term Rep. 1 a 
13. A ſun of money made pay able aunually by the owners of 


land in lieu of tithes is liable to the poors” rate. Lowndes v Home , 


& al. 2 Bl, Rep. 1252 WF 3 N * Rs. 
14. So axe payments in lieu of tithes ſettled under a compro- 
miſe between a parſon and a pariſh, and confirmed by aQ of par. 
liament. Nan v. Picking, Cald. 196. aha; 3 
I 8 Vide Rex v. Toms, where a parochial affefſment, ſettled by 
19 G. 3. c. 60. for the vicar of St. MichaePs in Coventry, was held 
not rateable. Dou « 4O1+ | 
16. The leflee of a private building covenanted by his leaſe to 
uſe it always as a chapel where the feryice for the church of 
England ſhould be uſed, to pay the clergymen and other officers 
belonging ta it, and defray all other expences of its ſupport and 
maintenance, he receiving all the emoluments ariſing from pews or 
feats therein. - This building is xateable to the poor. Nahen v. 
Hyde, Cald. 310. B | 


17. The warden of the Fleet is aſſeſſable to the poor's rate for 


the profits of his office. "Rex v. Jahn Eyler, Fil, 24 G. 3. 1 Bu. 
by 3 160. pr. 175. + | 798 : 
18. A. contraQts with B. and others for certain way-kaves 
over their lands, and the liberty of making waggon ways in the 
molt convenient direction towards a river for a term of years, 
paying à certain ſum yearly. He obtains leave, but lays no wag- 
n way in any of their lands, except a part in which he is tenant 
in common with F. He has alſo the uſe of a waggon way oc- 


cupied by C., paying him ſo much per ton for the goods carried 


over it. He is not rateable to the poor for theſe way · leaves. Fot 
per. cur. it is only an eaſement, and if he were rated for his right 
of paſſage it would be a double rate, ö 
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Poor. 


of grant of land to be uſed in a manner incompatible with any 


— of enjoying it. For if graſs were to grow on the 
, the owner of the land would have a right to feed his cattle 


Ker v. .. Jollife, 2 RTP 90. 


Ground yielding no Profit. 


er of the ground on which houſes had ſtood, being con- 
yerted into an acre planted with trees for ornament and 
yielding no profit, is rateable to gry 1 Rex v. Gardiner, 
. ** £4, : 


The Tolls ariſing 2 Navigation Where rateable; 


THE righ ght of naviention of be e Apache ty. 
with power to erect ſluices and ſtaunches, is gran 

letters parent, Tolls which are paid for paſſing through agar 
luice are rateable to the poor rate of the pariſh in which that 
ſuice is erected, though the grantee reſides elſewhere, and the 
als are collected in another pariſh, * 
$1, | 
f 2. A navigable canal extends 29 miles, 2790 of it lie 
vithin the local limits of the townſhip of proprietors 
of it are rated to the ſupport of rhe poor at L. for the tolls arifing 
out of this navigation, at a ſum conſiderably greater in proportion 
to the whole produce than that which the of the canal in 
the townſhip of Leeds bore to the reſt of it. It was argued, that 
being evidently diſproportionate to the extent of the navigation, 
the rate was bad, ſince the ietors were not liable to be rated 
for more than the proportion of the tolls which became due in the 
townſhip of Leeds, and here they were rated for more; ſo that L. 
received contribution from profits which accrued in other places, 
and for which the proprietors will be liable there. The court 
refaſed'to quaſh the rate, on the ground that it did not appear to be 
manifeſtly unequal on the face Lv 2 N never enter into the 
queſtion of inequality. But by uller J. If a perſon have pro- 
perty in Yorkſhire, and receive 1 * London, he hall not be x 
for it in London, A toll muſt be conſidered to be paid at the place 
vhere it becomes due, and not at the end of np mile for that 
nile ; for it is an entire contract to ny the goods the whole 
diſtance intended, and the hire is pa WA the to which by 
that contract they are to be a Rex v. The Undertakers of | 
the Aire and Calder Navigation, 2 Term Rep. 660.. 

3- A barge way and toll gate is ſituated in the hamlet of H., 
and the h and paſture of the way are let out to leaſe; the 
owners of the tolls have an intereſt in the ſoil, in reſpect of which 


may be rated for the tolls, which are an adventitious profit 
8 out of the land, and ſuch tolls, as become due in H. for 
navigating 


Bavigating veſſels there, are rateable there although colleQed iu 
Another pariſh. Re# v. The Mayor, Cc. of London, 4 Term 
21. | n 
4. By a navigation act, the proprietors ate entitled to a toll of 
45, per ton for goods carried from R. to N. and from N. to R, 
and to a proportionable ſum for any leſs diſtance; and they are 
enabled to collect the tolls at ay intermediate place on the navi. 
gation, and to diſtrain for them if unpaid. If goods are carried 
from R. to N., this is one imegral voyage; the tolls are due at 
N. where the voyage is completed, and are rateable there, though 
they are collected at ſome intermediate pariſh, Res v. Page, 
4 Term Rep. 543. Nel. Rep. 35. | 

5. Where the tolls of a navigation were veſted by ſtatute in 
certain commiſſoners, to be applied by them to the purpoſes of 
the act, and ns other tft ub, they are not rateable to the 
poor. Rex v. The Commiſſioners of Salter's Load Sluice Navigatim, 
4 Nm Rep: 740. Not. Rep. g gg. 

Property of the Crown and the Public. 

1. 0 to be rated, Rex v. Mathew, 

ald. 1. | | 
2. Nor buildings /applie® to publie purpoſes. Lord Amberf v. 
Lord Sammer, 2 Term Rep. $76. ie 

3. The ranger of a royal park; in which there is ineloſed arable 
Ind fowed by the kings ſervants with the ranger's corn, reaped 
by him for his 6wn' benefit, and the ftraw'appropriated' to the uſe 
of the' king's horſes, is an occupier of this land, and rateable a 
ſich; Tora Bute v. Grindally © Term Rep. 338 
4. An under.-Keeper of 2 royal purk, occupying ſeparately, by 
virtue of his office; an houſe and land in that park, is rateable for 
them to the maintenance of the poor. Nu v. Mathews, Cald. i. 
F. Where tlic ſcite of a palace is demiſed to a fubjet for a cer 
tan permanent intereſt, the grantees who occupy! it, are rateable 
e poor Duke of Pumund v. Me 'Pary Officers of dr. Mar- 
garet i, Weftyrinſler, at m prins H. 38 G. 2. s Analyſu of 
R 


5. A 
their att 


ee eee ee 


r. HE apartments it amheſpätal, inhabited by the fick ot by 
ſervauts wlio attend there fer their — are not rate» 
able, for there are&nv'o&ctfſets*to-rate.” It would be abfurd to 
call the pot objects of the chatity ſo for this purpoſe; neither 
can tied eſſees of the hoſpital, iff” truſt ſot the charitable purpoſes 
to whith it applied, be'corfiferta a ſuch- Nen v. The Ocrupium 
of, Bar Hit, 2 Baryt 1033. Blathi 9. 


— — 2. But 


0 


. But thoſe apartments in them which ate inhabited by oſſi- 
ters belonging to the hoſpital, as the chaplain, may be rated as 
fingle tene ments, of which theſe officers are the occupiers. 13. 
bþyre v. Smallpace, cited Burr. 1059. 8. P. Said alſo to be deter- 
mined by all the judges in the caſe of Greenwieh hoſpital. 

3. Where houſes belonging to an holpital had been rated to the 

r, and the governors pull them down and ere buildings on - 

e ſeite for the uſe of the hoſpital, and incloſe' an ares for the 

henefit of the patients, theſe premiſes are not rateable, for there 

js no occupier. Rex v. Inhabitants of St. Bartholomew the Leſs, 
n ; | 

4. A corporation, ſeiſed in fee: for their on profit, are to be 
conſidered as occupicrs or inhabitants within the 43 of Elia., and 
ace; rateable to the poor in their corporate capacity. Rex v. 
Gardner, Cowp. 79. 0 

5- An alms-houſe, wholly occupied by objects of a charity or 
their attendants, and of which no profit is made, although the ab- 
ſolute property of it is in the perfon who gives the alms, has no 
legal occupiers, and is not an object of taxation under the poor 
laws.” Rex v. Peter Waldo, Cald. 358. F- 

6. The colonel of a troop of the horfe guards, in conſequence 
of a warrant under the ſign manual, took a leafe of ſtables for the 
aſe of the regiment z no perſons lived there, except two grooms 
paid to take care of the. horſes. The colonel is a truſtee for the 
public, deriving no benefit to himſelf, and is not rateable as the oc- 
eupicr of the premiſes.; and the property in queſtion is to be con- 
fidered either as part of the pofſ-thons of the cron or of the 
le, neither of which are liable to be rated. Lord Amberft v. Lord 
Sommers, 2 Term Rep. 375. | | 15155 

7. But the owner of ſtables, in the pariſh of Mary - le- bone, 
rented by the colonel of a troop of horſe by the authority of the 
king, for the uſe of the troop, is liable to be aſſeſſed for them to 
the rates collected in that pariſh, under the 10 G. 3. c. 23. Echer- 
fall v, Briggs, 4 Term Nep. G. x ; 

8. Where the ſeſſions found, in the cafe ſtated for the opinion 
of K. B., that the maſter. gunner at Seaford was the occupier of the 
battery houſe there, which was the property of the crown, and 
that he was removable at pleaſure from his office, the court held 
that being found, occupier precluded the queſtion of his not being 
tateable, though it might have been contended below that he was 
not occupier in the legal ſenfe of the word. Rex v. Hurdis, 
3 Term Rep. 497- | 

9. A private ſtatute in 12 Car. 2. veſted lands in truſtees for 
we uſe of a free-ſchool. and other eleemoſynary purpoſes, and 
tnacted that they ſhould. be. free diſcharged and acquitted from and 
Rull not be rated to. any manner of public tax, aſſeſſment, or charge 
whatſoever. Ihe court were of opinion that the poor rate was a 
public tax within the meaning of this act, and that the lands are 
det rateable. Rem v. Scott, 3 Term Rep. 62. * 


- 


10, Chamberg 


3 8. Eharhbers i av ini of court or of chancery ate not liakls 

| | to be afſeſſed to the poor's inte; of the pariſh in which 1 5 
ſituate q, within the intent and meaning of 43 liz. c. 2. . 
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2 8) Rates rod dr fiot and tet afide in what Cale een 
| | | Inequality on the Face of 1 it. l 


i i. ji wa moned 1 fn ud an ger of agg. WI 
rate, whereby the occupiers of land were aſſeſſed at three: 14 

Fourths of the yearly value, and occupicrs of houſes at only one. N 

hall, as being on che face of it unequal» Bed Ser cr. Here is vo i A 

apparent inequality, and we are not to preſume it. There may W flocks 

be s to-make 4 difference between lands and houſes. - Rex ground 

v. „ Burr. 2491: quaſhi1 

2. On an appeal againſt a rate the ſeſſions confirm it; and flat that p 

the objeftion to be; that no difference was made in aſſeſſing tene- quaſhe 

ments and farms, conſiſting of lands and cottages or dwelling: W + Blaci 

77 the propor- 2. 8 

. the clear — of the latter being to the former in chat rate. the ord 

Per Lord Mansfield. The queſtion is, does the rate _ on the WM Rev v. 

face of it to — unequal ? Unleſs it manifeſtly does; the court will 3. | 

preſume it equal. te affirmed. Rex v. wtler et al. Cald. 9. der of 

Rex v. Hardy, Cowp. 579. S. F. ſeveral] 

3. A rate was appealed againft as unequal, becauſe lande were and co 

rated at a penny and bouſes at three farthings in the pound. The W would 

ſeſſions quaſh the rate, and order a new equal aſſeſſment to be ter, Tr 

made, which was affirmed in B. R. Lord Mansfield C. J. The aad ret 

court has laid down no general rule as to the mode of afſeſlng 4. V 

houſes and land. The proportion in which they contribute mut W an une: 

ever depend upon local circumſtances, and if nine - tenths of the could d 

burthen ariſe from houſes, it ought to influence the * ent of Ws 


the court below in E Rex v. . 4 

ene eee £4 15 1 1 min 
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Where ried, boy 264 Purpoſes than ſupporting t roſſble 
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miſed t 


— made to teimburſe an overſeer; but ooh many t 
to raiſe money for the relief of the poor; for the ſtatut I 1p, 1. 

10 expreſaly ſo, and muſt be purſued. An overſeer is not bound 8. P. 
to lay out eee if he does, he muſt make a ne- 
rate, and out of that he may retain. But a mandamus cannot be 
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caſe, * 2 rt; 


at. 


5 1 "4 80 Vor. 


for repairing and rebulding the workhouſe.” 


Poor. 


k. So where the title of a rate was * an aflefſment, Ee, for the * 
hecefſary; relief of the poor, and foward: payment of money borrowed 


The court were of 
opinion. that one of the purpoſes. for which it was made being to 
repay money borrowed, it muſt be quaſhed on the authority of 
Tawney's caſe. Rex v. Worrell, Dougl. 111. ih * 

3. Overſeers may make a rate to reimburſe themſelves for law 


nces neceſſarily incurred. Rex v. Mickiefield, Hil. 25 G. 3. 
1 Boe by Conf, 78. pl. 103. e e t is 


/ Whete it ſhould be quaſhed. Where amended. 


1. A PPEAL againſt a rate, becauſe many manufaQurers of 

+ + blankets and other traders were not aſſeſſed in it for their 
ſocks in trade. The rate was quaſhed by the ſeſſions. on that 

und; The court held the order of ſeſſions to be wrong in 
quaſhing the tate, for they ought to have added thoſe perſons and 
that property which they thought to be illegally omitted, and 
quaſhed their, order, Rex v. Witney, 5 Burr. 2634. Bott, 34. 
a libck..7064 17 „ 


2. So where the ſtock in trade of como brewers and maltſters 


yas omitted, and the rate quaſhed on appeal, the court quaſhed 
the 77 of ſeſſions, becauſe they ſhould have amended the rate. 
Rex v. Ringwood, Coup. 326. | 


3. But where a rate was quaſhed becauſe the owner of a num- 


ber of houſes was rated for them in groſs, and not the occupiers 
ſeverally, the court were of opinion that the ſeſſions did right, 
and could not have amended it, for the inſertion of the names 
would alter the other aſſeſſments. Rex v. St. Catherine's, Glouceſ- 
ter, Trin. 16 Geo. 3. B. R. Citedin Rex v. Maddern, H. 27 G. 3. 


and rehed upon by AſDhurſt J. in giving the opinion of the court. 


4. Where a rate was quathed for aſſeſſing land and houſes in 
an unequal proportion, the court were of opinion that the juſtices 


could do nothing but quaſh the whole rate. Rex v. Sandwich or 
Swannage, Cald. 105. * 


5. And where a rate was quaſhed by the ſeſſions becauſe the 


name of the yicar was omitted, and he was not aſſeſſed for the 
ſmall tithes, the court of K. B. were of opinion, upon delibera- 
tion, that the ſeſſions did right in quaſhing the rate; for it is im- 
poſſible to draw the line between the omiſſion of one perſon and 


that of fifty z and it is not enough to ſay that the more money is 


niſed the longer it will laſt, for it may be an inconvenience to 
many to pay at once double the ſum. [Rex v. The Overſeers of 
1 1 Term Rep. 625. Rex v. St. Agnes, 3 Term Rep. 480. 
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Poor. 


Want of Notice to Perſons inſerted.in it. 


1. FF the quarter ſeſſions order a rate to be amended, by inſert. 

ing the names of perſons who have been omitted, and the 
order does not ſtate that theſe perſons had notice of the appeal, 
or that they litigated the queſtion, it is bad ; for they are without 


_ *cdreſs, being neceſſarily precluded from appeal thereby. Rey 


16Vin. 429. 


' Stevens v. Evans, 2 


v. Churchwardens of Andover, Cowp. S %. 

2. But on an appeal for omitting the vicar in the rate, on 
which ground it was quaſhed by the ſeſſions, the court were of 
opinion that no notice need be given to the perſon who is omit. 
ted; for the 17 C. 2. c. 28. only requires it to be given to the 
churchwardens or overſeers, and ſays nothing of any other 
perſon; and the complaint is merely againſt them for having done 

juſtice, and by thoſe means impoſed; a greater burthen on thoſe 
who are rated than they ſhould have done. Rex v. Maddern, 
1 Term Rep. 625. | 2 


(H) Remedies for the Recovery of Rates. 


1. A Perſon, who was aſſeſſed to the poor rate, died intef. 

tate, and adminiſtration was granted to J. S., after which 
two juſtices executed a warrant reciting the aſſeſſment, and that 
It appeared on the oath of the overſeers that the ſum affeffed had 
been demanded of the deceaſed, and of his widow and repreſen- 
tative, and that they refuſed to pay. The goods being diſtrained 
under this warrant, the adminiftrator brought trover, and the 
court-gave judgment for the plaintiff on the ground that being the 


repreſentative of the inteſtate, he ſhould have been ſummoned be- 


fore the juſtices, But the two judges in court ſeemed alfo to in- 
cline o the opinion that the goods of the perſon aſſe ſſed could not 


be charged in the hands of his repreſentative, if the tee of the 


warrant was poſterior to the death; and Wilmot J. cited the 

opinion of e e Wallis v. Hewit, 5 Geo. 2. to that effect. 
rr, 1152. Black. 284. 

2. Juſtices of peace made a warrant to levy a poor rate of 7. 

8. It was directed to the conſtables of the pariſh of A., where 

J. B. had lands, but no chattels. The conſtables levied it upon his 


goods at his houſe in the adjoining pariſh of B. within the ſame 


county; and Holt C. J. ruled, at the aſſizes at Hertford, that they 


were well levied. Hampton v. Lammas, Lord Raym. 735. 
3. Averia caruce are diſtrainable for a poor rate, although there 


are other things on the ground more than ſufficient to anſwer the 


value of the demand. Hutchins v. Chambers et al. 1 Burr. 579. 
4+ A ſecond diſtreſs may be taken under the ſame warrant, the 
firſt not being ſufficient to diſcharge the rate, although enough 


might have been taken on the firſt if the diſtrainer had thought 


proper. . h 
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5. Motion for a mandamus to the juſtices of Middleſex to fign 
1 warrant of diſtreſs for levying a poor rate; upon ſhewing 
cauſe, the affidavits ſtated that it had been the cuſtom not to grant 
warrants without firſt ſummoning the party to ſhew cauſe, and 
that they had refuſed on that account. The court were of 
opinion that this was not a ſufficient cauſe to prevent the granting 
the writ, and that the jaſtices, if they thought it ſufficient, might 
ſhew it upon the return. Lee C. J. and Fofler ſeemed of opinion 
that it was inſufficient, and that they ought to ſign the warrant 
without ſuch ſummons, for there is no direction in the 43 Elia. 
c. 2.f. 4. to do it. Rex v. The Fuftices of Middleſex, 1 Batt by 
Confl. 207. pl. 208. R | | 
6. Motion for a mandamus to compel the defendants to grant a 
warrant of diſtreſs to levy a poor rate. It was ſhewn for -cauſe 


that the rate was not publiſhed in the church on the Sunday neut 


after it was allowed, purſuant to 17 G. 2. c. 3./. 1. and was there- 
fore a nullity. Per cur. As the mandamus would be no juſtifica» 
tion to the magiſtrates, we muſt take care not to compel them to 


do an act which may not be warranted by law. There is here a 


radical defect in the rate which nothing can cure, Rule diſ- 
charged. Rex v. Newcomb and another, 4 Term Rep. 368. 

J. If a landlord tender the poor rate for his tenant, the over- 
ſeers muſt receive it, and a warrant ought not to be granted to 


diſtrain upon the tenant. Darby v. Cofens et al. Dougl. 426. 


Remedies againſt unequal Rates. 


r A Certiorari won't lie to remove a rate, for if they 
were removable the poor might be ſtarved while the rates 


are depending, The remedy is by appeal, or by action, when a 


diſtreſs is taken, R2x v. Uttoxeter, Stra. 932. Caf. of S. 317. 
Rex v. The oof Salop, 1 Seff. Caf. 201. Sura. 975. Rex v. 
King and others, 2 Term Rep. 235. £7 

2. If a perſon be over-rated and appeal, the ſeſſions may amend 
the rate by leflening the ſum at which he is aſſeſſed, and need not 


quaſh it, otherwiſe the 17 G. 2. c. 38. would be nugatory. Rex | 


v. Cheſhunt, 2 Term Rep. 623. | 

3. On a motion for a cb" to the overſeer to collect a rate 
made on the rector of the pariſh, grounded on affidavits that the 
overſeers had reſuſed, aſſigning for cauſe a parol agreement be- 
tween the inhabitants and the late rector, that the latter ſhould 
forego his ſmall tithes, and that the aſſeſſment of the latter in the 


rate ſhould never be collected. The court refuſed it, ſaying that 


the party had a remedy by indicting the overſeers. Rex v. The 
Overſeers of the Poor of St. Mary, Norwich, Nol. Rep. 28. 

4+ A plaintiff; in an aQtion for executing a warrant of diſtreſs 
upon a poor rate, cannot avail himfelf of any objeQion to the 
rate, but if he thought himſelf aggrieved, he ſhould have appealed. 
Fer Lord Mansfield C. J. "Hutchins v. Chambers et al. 1 Burr. 579. 


467 


468 


N 7. But in treſpaſs for taking a diſtreſs for a poor rate, the 


16 via 430. 


T. Holbeche Eſq. 4 Term 


Poor. 

. A diſtreſs for a poor rate for lands not in the plaintiff's 
occupation may be replevied, notwithſtanding the ſeſſions on ap. 
peal had confirmed the rate. For the juſtices exceeded their jy. 
riſdiction, and their determination is a nullity- Milward v. Caf. 
Fin, 2 Black. 1430. 3s 

6. Juſtices need not be joined with the overſeers in actions of 
replevin for a diſtreſs taken for a poor rate, for they have only 
a ſpecial juriſdiQtion, upon the application of the overſcers, to en. 
force payment of a tax which the overſeers are preſumed to have 
regularly made. 27, 
point was whether the plaintiffs, who were rated, were joint occu- 
piers. Buller, J. before whom the cauſe was tried, held that to 
be a queſtion for the ſeſſions, and not to be gone into in that 


aQion. Kettle et al. v. Walton, Huntingdin Lent Aſſizes 1780, 


cited in Rex v. Stotfold, 4 Term Rep. 596. Nol. Rep. 70. 


(1) Rates of Pariſhes in Aid. | 


I. AN order for the contributory pariſh to make a rate at 6d. in 
55 the pound is ill for incertainty ; it ſhould be to raiſe ſuch 
a ſum certain. Rex v. Telſcombe, Stra. 314. 72 

2. Order of ſeſſions, reciting that the pariſh.is not able to maĩn- 
tain its own poor, nor any pariſh within the hundred to con- 
ttibute, therefore the juſtices at the ſeſſions tax other pariſhes in 
another hundred within the ſame county, it was moved to quaſh 
it upon the ground that 43 Eliz. gives no authority to the ſeſſions 


to charge people out of hundreds till two juſtices have inquired 
whether any pariſh within it can contribute. But by the court, 
the two juriſdictions are original and diſtin. . The two juſtices 


have no power out of the hundred, nor the ſeſſions within it, and 


de order was confirmed. Rex v. Percivall, Stra. 56. 


3. Two juſtices tax the inhabitants of the tithing of Milland 


in aid of the pariſh of Sz. Peter's, r in the ſame county. 
The ſeſſions confirm the order, and ſtate that this tithing lies in 


the ſame liberty of the ſoke, with the pariſh. The court of K. B. 
were of opinion that they were not bound down by the particular 


word © hundred,” which is uſed in the ſtatute; but that if the 


ſame diviſion be called by any other term which is equivalent, itis 


ſufficient. And having referred it back to the ſeſſions for a more 


particular ſtatement, it appearing ſubſtantially to be an hundred, 
both orders were confirmed. Rex v. The Tithing of Milland, 


1 Burr. 576. 


4. Part of a pariſh, maintaining its own poor ſeparately, and 
having diſtin& overſeers, is, if unable to maintain its own poor, 
entitled to have a rate in aid under the equity of 43 Eliz. Rex v. 


778. Noel. Rep. 122. 
5. But the juſtices of the county cannot rate a pariſh within 


che ir juriſdiction iu aid of ſuch, vill, if it be ſituated in a diſtrict 


Le? | poſſeſſing 


had giy 


v. Wook 


county | 
go into t. 
from hi 


Poor, 
poſſeſſing an We eee for they have no means of in- 
reſtigating the truth of the complaint. Rex v. Holbeche E/q. 4 Term 
Rep. 778. Nol. Rep. 122. 51 5 
6. It is optional in the juſtices to make ſuch a rate either upon 
the whole pariſh or to tax particular perſons within it. 5. . 


Vis Querſrers, Order of Removal, and other proper titles, 


| Relief of the Poor. 
„WHERE baſtard child is born-and the parents negle& to 


prone neceſſaries for it, an order of juſtices is not ne- 
cefſary to make the pariſh officers provide for it, Hays v. B 
H. Black. Rep. C. B.2 $3... r | | 2 I 

2. An order to pay 39, weekly to a perſon ſo long as he ſhall 
continue poor is bad, for by the ſtatute it ought to appear that 
they are poor and impotent, Rex v. Highorth, Stra. 10. Rex 
v. Stoke Purſey, Rex v. Tipper, 8. P. B. 23 | 

3- Order of ſeſſions made on the overſeers to pay a ſurgeon's 
bill for-curing certain poor under their care, quafhed, for the ſeſ- 
fions have no power to make ſuch orders. Rex v. Colbitch, 1 Bar- 
nardifl. 4G. 5 

4. So an order upon the pariſh officers by two juſtices to pay 
gl. on an account of a poor inhabitant of the pariſh when he was 
in gaol, andſfor payment of his ſurgeon's and nurſe's bill, was con- 
firmed by the ſeſſions, but quaſhed by the court, The officers 
had given their pauper relief by employing the perfons to whom 
theſe debts were due, and they have their remedy by action. Rex 
v. Woodſtertan, 2 Baruardifl. 207. 247. , 

5. The ſeſſions cannot make an original order upon the pariſh 
officers to pay a weekly allowance to a payper. Rex v. Winſhip 
and Greenwell, 5 Burr. 2677. Sed vid. Rex v. North Shields, the opi- 
nion of Willen J. Dougl. 319. and the note there, as alſo Cald. 
72. ſtating that the court came to no ſuch determination. 

6. An order of maintenance is bad if it be not ſtated or found 
to have been made upon oath. Rex v. Winſbip and Greenwell, 


4. 7.3» it 
3, There is no legal authority veſted in the magiſtracy of the 
county to make an order for the relief of poor perſons refuſing to 
go into the pariſh poor houſe. Rex v. Carliſle, cited by Mr. Wallace 
from his own note in Rex v. Vinſbip and Greenwell, Cald 72. 
8. A woman having four children aſked relief for three, all 
under the age of ſeven years, and obtained a juſtice's order for the 


16 Vin. 
tit. Poor. 


purpoſe, which was confirmed on an appeal to the ſeſſions. Ihe 


overſeers refuſed to pay, but offered to take her and her three 
children into the workhouſe eſtabliſhed according to 9 G. 1. 6. 7+ 
Willes and Buller Juſtices, were of opinion that the whole fami 

ſhould not go to the workhouſe becauſe one of them wanted relief. 
bug J. contra. But the order of ſeſſions was quaſhed per tot. 


h 3 cure. 


— 


\ 


ſ 


/ 


| Poor. 
cur. becauſe no appeal lies from an order of maintenance. Rey 
v. North Shields, Cald. 868. | | | 
9. The churchwarden and overſeer of S. were indicted for dif. 
obeying an order of a juſtice, for the payment of a weekly ſum 
to M. G. for the maintenance of her baſtard child. The queſtion 
was, whether the defendants were bound to obey the order, the 
mother having refuſed to go into the workhouſe herſelf, as, ſhe 
only wanted relief for the child, and held that they were bound, 
for the mother was not obliged to go into the workhouſe under 


— 9 G. 1. c. 7. /. 4. Rex v. Haigh Sal. 3 Term Rep. 637. 


10. On an order of maintenance where the money is directed 


7 to be paid weekly, it is due at the beginning of the weck. Rex v. 


John Fearnley, 1 Term Rep. 316. | 

11. Under the 9 G. 1. c. 7. / 4. which enables the churchwar. 

dens and overſcers, with the conſent of the major part of the 
iſnioners, to contract for the providing for the poor, it is ſuf- 

cient if the majority of the churchwardens and overſeers concur 

in the contract, although ſome of them diſſent. Rex v. Beefton, 


Of Maintenance of the Poor by Townſhips, c. ac- 
cording to 13 and 14 Car. 2. | 


Vi 14. Rex . Fuſtices of Middleſex. | P cart ; . 77 eftgarth, Se. 
ſupra, tit. Overſeers. . 


1. Townſhip for 60 or. 70 years (and before for any thing 
| that appeared to the contrary) had ſeparate overſeers, and 
ſeparately maintained its own poor, They are. entitled to main- 
tain their poor ſeparately from the pariſh at large. Rex v. Leigh, 
3 Term Rep. 746. | | 
2. If it was formerly inconvenient for the pariſh at large to 
maintain their own poor jointly, though it were convenient for 
them to do ſo now, the court won't aſſiſt them in overturning the 
old practice. But if it ſhould appear that the pariſh had enjoyed 
the benefit of the 43 Eliz. yet if they could not now maintain 
their own poor jointly, the court would permit them to divide 
themſclves, provided there be ſuch legal diviſions in the pariſh as 
are capable of ſupporting their own poor ſeparately under the 
Proviſions of the ſtatute of Car. 2. Per Buller J. B. 
3. A hamlet within a pariſh had immemorially a ſeparate con- 
ſtable, a ſeparate churchwarden, and from 1648 ſeparate over- 
Jeers, the number of which, together with thoſe of the reſt of the pariſh, 
were more than four. Both diſtricts have had ſeparate rates im- 
memorially, and have raiſed money in a ſettled proportion of the 
whole of the expences incurred by the poor of both parts between 
them ever lince 1749, which money is ſeparately diſtributed and 
laid out within the limits of each, by the overſeers of each: 5 
abe whole expences, when incurred, are computed into one integral Jun, 
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and the overſeers of each part account with each other. Orders of re- 
moval and certificates have been frequently made by and to the 
hamlet, but never by or to the reſt of Jo pariſh. They have a joint 
poor houſe, and the juſtices in the caſe ſtated for the opinion of the 
court of K. B. don't find it as a fact that the pariſh could not reap the 
benefit of the 43 Bliz, Per cur. This is only one diſtrict, affording 
one integral fund for the poor of both parts of it. The two parts 
account with each other, and when one overpays its proportion, 
it is repaid by the other, and it is merely for their own conve- 
nience that they ſubdivide themſelves; every fact eſtabliſhes that 
they can have the benefit of 43 Elia. and the contrary is not 
ſtated as a fact. Thoſe diſtricts therefore cannot now be ſubdi- 
vided, and maintain their own poor ſeparately. Rex v. Newell, 
4 Term Kep. 266. 
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Portions. 


(A) Raiſed how. By Sale or Mortgage, He. 


J. DIRECTING a groſs ſum to be raiſed, does not imply that it 
ſh 


all be raiſed at once, for it may be raiſed out of the rents 
and profits, and ſo laid up till it amounts to that ſum. 1 Ak. 550. 
Obeden v. Oleden. Nov. 1738. ; 

2. Truſt of ſettlement or articles after marriage to raiſe por- 
tions for daughters on failure of iſſue male, to whom the eſtate 
was limited in tail: decreed to be raiſed after failure, notwith- 
ſtanding a general releaſe by a daughter, the ſettlement not be- 
ing known. 2 Ve. 305. 1751, Hylton v. Biſcee. | | 

3. Portions decreed to be raiſed under a term in remainder 
after an eſtate tail and power of revocation. 2 Pef. 310. 

4. Marriage ſettlement on huſband and wife for life, and truſt. 
term if no iſſue male, or if all ſhould die without ifſue male before. 
twenty-one, to raiſe portions for daughters, &c. A fon attained, 
twenty-one, but died in the father's lifetime without iſſue male; 
3 portions are not raiſeable, 2 Yef. 331. Worſley v. Earl Gran- 

ile, ul 1751. 5 55 a | 

5. Pass, 0 Either to raiſe for younger children not exceeding. 
zoool. if no appointment the eſtate charged with 3000. for ſong. 
a twenty-one, daughters at twenty-one or marriage. Nothing 
relted in the father's life, and the repreſentative of one who at- 
tained twenty-one and became elder, but died in the father's life, 


nat eutitled to a ſhare, 2 J 5 30. 1754. Lader v. Loder. 


Hh4 7. A power 
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. Portions, | 
6. A power in'a ſettlement to raiſe 'a portion for a younge; 
child at ſuch time as the parent ſhould direct, he decem * 
raiſed when ſhe is fourteen, and ſhe dying, files his bill for it as her 
adminiſtrator, the portion ſhall not be raiſed ſor the father. 1 Br, 
Ch. Rep. 395. Lord Hinchinbroke v. Seymour. July 1784. 
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10Vn.493% . (B) At what Time to be raiſed or paid. 


I. JW HERE there is a term for years for raiſing daughters' por. 

tions, payable at a certain time, and a veſted intereſt, 
they ſhall not ſtay till the death of the father and mother ; but 
the court will lay bold of the flighteſt circumſtance in a ſettle. 
ment, that ſhews an intention to poſtpone the raiſing them in the 


life of the father and mother. 1 Ath. 549. Stanley v. Stanly, 


3 | & AE Se DCs. 8 
2. Where a particular time has been appointed for the pay- 


ment of a portion, the court has enlarged the power of truſtees to 
Taiſe it within the time. Jbid. 551. | 

3. A portion given to one payable at a certain age, and if he 
die, to another, without meationing any age; if the firſt die be- 
fore the time of payment, it veſls in the ſecond immediately. Ilia. 
558. | 
4- J. C. by will created a term of one hundred years in truſt 

out of rent, or by mortgage to raiſe portions of 1000. for each of 
the daughters of his ſon J. C. payable at eighteen, or day of mars 
rlage, and 60. a-year for their maintenance till their reſpeQtive 
portions became payable, with a proviſo that his ſon J. C. may 
make a jointure of all or any part of the premiſes, and alſo a pro- 
viſo that in cafe ſuch perſon who ſhall be next in remainder ex- 
pectant on the term of one hundred years ſhall pay to the daughters 
of J. C. their portions of 100/. before the ſame are due, then the 
term of one hundred years to ceaſe. 7. C. had two daughters 
but no ſon, and. leſt a widow who had a jointure of the whole 
premiſes; E. C. the grandſon of the teſtator by his ſecoud ſon, is 
become tenant in tail under the will; G. H. the daughter of F.C. 
who married eighteen years ſince, brought the bill 10 h 
tion raiſed immediately: the portions cannot be raiſed in the life- 
time of the jointreſs ſo as to affeft her, for when J. C. executed 
the power the eſtate aroſe out of the will of J. C., and is prece- 
dent ta the one hundred years term. 2 Ath. 355. Hall v. Car- 
ter, July 1742. F # 

5. Of late the court has refuſed to raiſe daughters” portions in 
the lifetime of the father, and Tome times the court has refuſed 
in favour of the remainder-man. 2 Ath. 356. 1742. Hall v. 

. Ae , - F (1:21 
6. Conve yancers now inſert negative words to prevent portions 
beiog razſed in the father and mother's lifetime. bid. 357. 

7. The"yuſt of a term here was for raiſing portions for 4 
daughter in ggraute- of iſſue male, payable at twenty- one or mar- 
50 5 riage; 


— 


ave her por- 


or ecele 
left v. | 
"30> 
ow 


12, 
on the f 
ndſo 
truſtees 
ion 
nt 
ture ; t. 
without 
death of 


1757+ 
13. 1 
dered tt 
1766. 
14. I 
neral be 
is Expre! 
ſoon as 


teſtator. 


00 E 


N 


of the e. 


" 

to do 
18 her 
| Bro, 


” por- 
creſt, 
; but 
ettle- 
n the 


anly, 


pay- 
ees to 


if he 
ie be- 
Joid, 


iage z the mother died leaving no ſon, and only one daughter 
inne wiſe, Who, with her buſband, 1 this bill 
zainſt the father and the truſtees to raiſe the portions imme- 
Jiately : the court held, ſhe was not entitled to have it raiſed in the 
father's lifetime. 3 Ak. 39. Stevens v. Dethick. Feb. 1743. 
8. The court reluctantly raiſes portions or intereſt on them out 


of reverfionary terms. 3 At. 416. 1746. Lyon & ux. v. Duke 
of Chandos. © © 1 ; © A To | . 
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9. Portions are not to be raiſed for the repreſentative of a 


child dying before he wanted it. 2.2 1750. Lord 
uber v. Webb. 7 yy * 1 

10, Portions by will are governed by rules from the civil law 
or eccleſiaſtical court, which are not applicable to a deed. Ho- 
ert v. Parſons, 2 of Rags 1751. | * 
11. The conſtruction of portions is when the children want 
them, Bid. 263. N 
12. Settlement by father and ſon, aſter marriage of the ſon, 
on the ſon and his wife ſor their lives, remainder to Robert the 

ndſon and his heirs male, in ſtrict ſettlement, remainder to 
truſtees for two hundred years; the truſt was declared to raiſe a 
portion for the daughter of the ſon on the death of the grandſon 
without iſſue male; a power was given to the grandſon to join- 
ture ; the grandſon marries and executes the power and died 
without iſſue male ; held, the portion not raiſeable till after the 
death of the jointreſs. Ambl. 335. Churchman v. Harvey. June 
175 Portions for daughters in caſe of failure of iſſue male or- 
dered to be raiſed in the lifetime of the mother. Ambl. 633. 
1766. Smith v. Evans. | | 

14. Portions charged on a reverſionary fund ſhall not in ge- 
neral be raiſed till the perſon comes into poſſeſſion ; yet when it 
is expreſsly directed under a power, that they ſhall be raiſed as 
ſoon as may be, they ſhall bear intereſt from the death of the 


teſtator. 2 Bro. Cb. Rep. 267. Conway v. Conway, Trin. 1791. 


(C) How much to be raiſed and paid. And Main- . 43%, 


tenance in what Caſes. 


1, PORTIONS charged on eſtates to pay in equal rates and 

1 proportions are meant to be paid pro ratd as to the value 
of the eſtates. 4 Bro. Ch. Rep. 286. Wardell v. IWardell. Eaſf. 
773. Tune | | 

: Settlement on marriage to the uſe of the huſband for life, 
remainder to truſtees for five hundred years in truſt after the 
death of the huſband and not before, unleſs with his conſent as 
therein mentioned, to raiſe portions for younger children, to be 
paid in ſuch ſhares and at ſuch times as the huſband and wife 
ſhould appoint, in default of appointment to be paid, if but one 
delides an eldeſt or only ſon, 5000). if two 69004, if three * 


474 


| Portions, 

and if four or more 10,00%, equally to be paid reſpectively a 
twenty-one or marriage, if daughters, if after the age of fixtcen, 
if ſuch times of payment happen after the death of the huſband; 
if in his lifetime, then within twelve months after his deceaſe and 
not before, unleſs with ſugh gonſent; provided, that if any of 
ſuch younger children ſhould die before his, her, ar their portiong 
ſhould become payable, ſo that the number ſhould be reduced to 
lefs than'four, no more ſhould be raiſed than what would make 
the whole ſum for the portion of the ſurvivor or ſurvivors of ſych 
younger children, equal to the ſum originally limited for the pox. 
n or portions of ſuch child or children, it one, two, or three, 
Three younger children only ſurvived their father, but more than 
four had attained twenty-one, the ſum to be raiſed is 19,000/, 

3 Fe. jun. 31. Willi v. Willis, Feb. 1796. 
3. he court leans againſt the conſtruction for raiſing portions 


or maintenance out of a reverſionary term; and upon that prin- 


ciple, when the term fell into poſſeſſñion, and the portion wag 
raiſed, refuſcd to charge the difference between the ſum annually 
allowed by the infant's grandfather for her maintenance, and the 
ſum charged. 4 Pe: jun. 449 Lady Clinton v. Lord Robert Sep: 
maur. March 1799- « | | 


16Vin. 442. (D. 2) Maintenance * Intereſt, payable in what 


Caſes and from what Time. 
1. FH: principal of a portion directed to be paid ta ſons at 


twenty-one, to daughters at twenty-one or marriage, with 
intereſt at 5 per cent. per ann. from the death of the father, to the 
yment thereof; the intereſt ought not to accumulate till the por. 
ions are payable, but to be paid annually, for it is given as a re- 
compence in the meantime, till the principal becomes due, 1 Ath, 
553. Boycott v. Cotton, Nov. 1738, 
2. Whether. a portion charged on land be given with or with- 
out intereſt, by deed or will, if the perſon die before it becomes 
payable, it ſhall Gok in the eſtate, Bid. 155, 


3. But the maintenanee is a preſent charge, and is not poſt-, 


pul till the term comes into poſfſc hon, and no harm can ariſe 
rom mortgaging the reverſion, as the arrears muſt be ſatisfied the 


174% 
4. And the defendant cannot redeem the term and exonerate 


moment the terms come into poſſeſſion. 2 Ath. 357, 


Hale v. Carter. 


the eſtate without paying intereſt for the portions the moment 


they become due. bid. 358. - 
5 · Portion on real eſtate carries intereſt, though not mentioned, 


" IS 
put A Pomfret v. Lord Windſor. 2 Vef. 487. 1752. 


ortions for younger children under a ſettlement z the fa 
ther provides otherwiſe for one, intending 10, ooo. each for 
the reſt. They are confined to that, and are not alſs to claim a0 


equivalent for the other ſhaxe out of the proviſion made. It wool 
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Portions. 


i otherwiſe if they had no other ſatisfaQion. 2 7% 123, 1750. 
Dube of Bridgewater v. Egerton. ON. EY * 5 


418. 


(E) Who is entitled by the Limitation, and how, 25 444 


Y ſettlement on the marriage of H. A. with J. C., in cafe 
there was no iſſue male, and there ſhould be daughters living 

it the death of the father, who ſhould attain twenty-one, or be 
married, then ſuch daughters ſhould have 20001. a- piece; there 
were no ſons, and three daughters only; the defendant, who was 
one, married A. D. and previous to his marriage covenanted to 
ſign, with his wife's conſert, 5000. to truſtees in truſt after the 
death of A. D., and the defendant to pay it amongſt the children 
of the bodies of the defendant and A. D., and that he ſhould, after 
the marriage, aſſign to the truſtees all the money and ſecurities 
for it then due and belonging to the defendant. H. A. died in 
1744, A. D. in 1745, inteſtate, to whom the defendant ad- 


winiſtered and received the 20001. ; the children, who are a ſon 


ind a daughter, have a right to the portion, and decreed to be 
ſecured for their benefit. 3 Ai. 530» Buſb v. Dalway. July 


(G) Veſted in what Caſes. 


I. ON a ſettlement previous to a marriage, the truſt of a term 

VV was in caſe the huſband ſhould have no iflue male, and 
there ſhould be iſſue daughters, &c., to raiſe, if two daughters, 
25,000/., to be paid to them when they attain twenty-one or are 
married, but not to be raiſed till after the death of their grand- 
father; the father died, and left iſſue two daughters only; the 
erardfather is dead; bill by plaintiff in right of his wife, one of 
the daughters, for 12,500/. and intereſt from the time of the 
marriage: held, the portion veſted at the marriage, and therefore 
intereſt 2 decreed. 3 Atł. 416. Lyon v. Duke of Chandes. 
Jeb. 1746. ng 

2. * in a ſettlement of a term after the mother's death 
for the defendant, to grow due and payable at twenty-one or 
marriage, one daughter after twenty-one and marriage, died in 
the lifetime of the mother; her portion ſhall go to her repreſen- 
tative, and not to her ſiſter, 1 Ye. 208, Emperor v. Rolfe. Feb. 
1748, 


16Vin. 444. 


3. By marriage ſettlement 1 500. were provided for younger 


children in ſuch ſhares as the parents ſhould appoint, in default 
of appointment to all the children after the death of the wife; the 
parents afterwards made an appointment excluding one child: 
this deed veſts the portions in the other childrn, born or to be born. 
1 Bro. Ch. Rep. 162. Mayhew v. Middleditch. Trin. 1782. 

4- Portions by a marriage ſettlement to be paid, transferred, 


one, 


or aſſigned to the ſons at twenty-one, to the daughters at twenty- 


an 


one, or marriage, if after the deceaſe of their parents, with fur, 


yivorſhip among them, if any ſhould die before the ſhare or ſharey 


ſhould become payable, aſſignable, or transferable, and a limit. 
tion over, if there ſhould be no child or children living at the 
death of the ſurvivor of the parents, or being ſuch, all ſhould die 
before the fund ſhould become ſo as aforefaid payable, aſſignable, 


or transferable. Whether a child attaining 21 takes a veſted in. 


tereſt in the life of the parent? Quere. 5 Veſ. jun. 452. Lg 
v. Haverfield. 1800. f F — 


J (K) Lapſed in reſpect of the Setilement not being 


made. 


1. THE wife's portion has been decreed to the huſband, though 
4s he has not made a ſettlement adequate to it, where the 
ſottlement was before marriage; otherwiſe on a voluntary ſcttle. 
ment after marriage. 2 Ait. 448. Laney v. Duke of Athsl, Neu 


14 


14 


2. The huſband by marriage daf eule lng to ſettle an eſtate, 
and the wiſe's portion is to remain in truſtees, till the ſettlement, 

o ſettlement is made, nor any eſtate applied, and the huſband 
dies. The right to the portion ſurviyes to her, and the iſſue are 
not entitled to take it out of her hands. 1 Ve. 376. Pyle, 
Pyke. Jan. 1749 | 


For more of Portions, fee Charge, Deviſe, Marriage, Peers 
and other proper titles. er 11 | 0 


* SL . _ ov es © — 
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Poſſefſion, 


(F) Privileges of Poſſeſſion. 


1. WIRE A. drew on B. at London, and ſent bills to anſwer 

128 the ſame, directing them to be put to a particular ac- 
evunt, and B. became bankrupt before paying the bills drawn on 
him, his aſſignees were decreed to deliver the bills ſent to him to 
anſwer the ſaid drafts; and Lord Hardwicke ſaid he remem- 
bered a caſe in the Common Pleas where goods, conſigned to 3 
factor, were ſold, and notes, inſtead of money, given for them, and 
the principal was held to be entitled to the notes. Ex parte Du. 
mas, 1 Atk: 232. and 2 V. 582. S. P. Zenk v. Walker, 2 N. 
Rep. 1154. and Ex parte Ourſell, Ambl. 297. 
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* 1 Where a perſon, who had repaired a ſhip belonging to 2 

lar. banktupt, gave up the poſſeſſion, he was held to have loſt his lien 

hares WM ther2on ; if the e had been in a foreign port, while on a 
mita- unte, it would have been otherwiſe. Ex parte Shank, 1 Al. 
Fl 5 ö f 

80 Where a miller had claims upon a bankrupt for grinding 
former quantities of wheat, yet he was held not to have a lien on 
tat in his poſſeſſion, except for the price of grinding it alone. E 
forte Ochenden, 1 Ath. 235. OTIS 

4. A packer was held to have a lien on the goods in his poſ- 
{fon for all ſums due to him as ſuch, although not on other 
goods z for, by the cuſtom of the trade, he is in the nature of a 
ator. Ex parte Deeze, 1 Ath. 128. But ſee obſeryations on this 
caſe, 4 Burr. 2222. | | {th f 

5. A factor was held to have a lien on the goods in his poſ- 
ſellon for the general balance. Kruzer v. Wilcox, at the Rolls, 
i2th March 1754, cited in 1 Burr. 494. Ambl. 252. 8. FP. Foxs 
ft v. Devonſhire, 2 Burr. 931. | | 

6. A dyer, having cloth in his poſſeſſion, was held to have z 
len on it only for the price of dying it, not for his general balance 
for dying other clothes. Green v. Farmer, 4 Burr. 2215. 

7. A factor, who had become ſurety for his principal, ſold 
goods for him before his eg f » but did not receive the, 
money till after; and the vendee having paid over the price to 
lim, after notice from the aſſignees to the contrary, an action was 
brought againſt him; it was held that the factor had a lien on 
the money in the hands of the vendee for the amount of the ſum 


" 


- 


that the action did not lie. Drinkwater v. Goodwin, Cowp. 251, 
8. Where a navy bill, payable to the defendant, was lodged 
—— Wl vith the plaintiff as a ſecurity, and he delivered it over to the de- 
jendant in confidence that he would accept a bill drawn upon him 
to the amount; although the plaintiff could make no uſe of the 
navy bill himſelf, yet he was held to have a lien upon it in the 
defendant's hands; and he, having received the amount, was 
compelled to pay over the ſame. Pierſon v. Dunlop, Cowp. 571+ 
9. A vendor, before actual poſſeſſion by the vendee, has a lien 
on the goods he ſends, and if he can get them in tranſitu has the 
benefit of that lien. Berlett v. Jenkins, B. R. 11 G. 3. cited in 
Cup. 295, 296. SR 


anſwer 


10. Goods were delivered to a perſon claiming. them wrong- 
ular ac fully, who paid freight and other charges thereon ; it was he 
awn on that he had no right to retain the goods tor thoſe charges. Lem- 
him to friere v. Paſley, 2 Term Rep. 485. | TIE 
remenr 11. S. left by his will certain plate to truſtees to the uſe of his 
ed oo viſe for life, remainder over; ſhe pawned the plate to the defend- 
em, an ant, who was ignorant of the ſettlement; on a claim by the re- 
5 mainder-man, the counſel for the defendant admitted that he. 

7 2 I 


could not retain. Hoare v. Parker, 2 Term Rep. 376. 


Where "4 12. Where 


for which he was ſurety, though not then paid ; and therefore 


477 


478 — 

I. Wpete goods ste fent 10 a faktor bet bot in hi 
poſſeſſion, he has no lien thereon for his general 8 2 
goods may be ſtopped in tramſſtu if he becomes bankrupt, Xin. 


a6Vin 458, (6) Sufficient for what Purpoſes as to Actions. 


1. INN an action by an owner of an ancient inſt a 

I who erects * ferry near his, irs he may — 
on his poſſeſſion 1 he ww — ſet forth in his declaration that 
he keeps boats and ferrymen ſufficient to carry paſſengers over, 
Bier A Hart, W illes, 268. | * 

2. Poſſeſſion is a ſuſficient title to the plaintiff in treſpaſs vi « 
armit; and where any perſon is in poſſeſſion, this (and not treſ- 

ſs on the caſe) is the proper action for any injury done to the 

d ot the profits of it. Harker v. Birbeck, 3 Burr. 1556. 

Poſſeſſion for above ſixty years of a pew in a church is nit x 

fuficient title to maintain an action upon the caſe for diſturbance 
In the enjoyment of it. Stock v. Booth, 1 Term Rep. 428. 

4. A poſſeſſion for twenty years is like a deſcent which toll 
entry, and gives a right of poſſeſſion, which is ſufficient to main- 
tain au ejectment. Per Holt C. J. Vide Run. on Ejefim. 59. 


ehe 4. (E) Sufficient as to other Purpoſes than Actions. 


1. POSSESSION giyes a right againſt every man who cannot 
= "ſhewa good title: the party therefore who would change 
the poſſeſſion mult ict eſtabliſh a legal title to t. 
2. By one of the ſtatutes of limitations (21 Fac. 1. c. 26,) 
none ſhall make an entry on land but within twenty years after 
the right or title ſhall firſt deſcend or accrue, But the act hath 
the uſual ſavings for infants, feme-coverts, &c. Therefore in 
ejectments, where there hath been no poſſeſſion for twenty years, 
Either in the leſſor, or the plaintiff, or his anceſtors, the plaintiff 
in this action will be nonſuited; unleſs he can account for it 
under ſome of the exceptions allowed by the ſtatute. Taylor « 
'dimiſſ. Atkyns v. Horde, 1 Burr. 119. | 
3. And twenty years adverſe poſſeſſion is not only a negative 
bar to the action or remedy of the plaintiff, but takes away his 
Tight of poſſeſſion and gives a poſitive title to the defendant, for 
the plaintiff muſt ſhew a right of paſſeſſon as well as of property, 
and therefore the defendant need not plead the ſtatute of limit» 
tions as in other caſes, bid. | 
4. If no other title appears, a clear undiſturbed poſſeſſion for 
20 years is evidence of a fee, Runn. on Ejectment, p. 59. 
F. By the 9 G. 1. c. 16. a time of limitation is extended to the 
' caſe of the king himſelf, who is thereby diſabled to make title e- 
cept to liberties and franchiſes beyond the ſpace of ſixty years, tobe 
| 5 reckoned, 
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Poſſeſſion, 
reckoned, backward from the time of commencing any ſuit or pro- 
ceeding to recover the thing in queſtion, So that now a poſſe ſſion 


for 60 years will be even a bar to the king's prerogative, in dero- 
gation Evi the ancient maxim of nullum tempus occurrit regis 


( J) Pleadings. Poſſe/ſonatus fuit. 


t. HE plaintiff declared in treſpaſs upon his poſſeſſion, the de · 
| fendant makes a title, and gives colour to the plaintiff; 
the plaintiff replies de injuria ſua propria, and traverſes the title ſet 
out by the defendant, and upon demurrer, the court held this a 

00d replication, for it lays the defendant's title out of the caſe, 


and then it ſtands upon the plaintiff's p2/z/ion, which is enough 


inſt a wrong-doer, and the plaint! 
v. Halt, 2 Stra. 1238. | 

2. Where the plaintiff declares upon a poſſeſſion only, and the 
defendant pleads 7iberum tenementum, the plaintiff muſt ſhew a title 
in the replication, and muſt not barely rely on traverſing the de- 
fendant's title. Yernon v. Goodrich, C. B. 1 Stra. . 

3. If the defendant, committing the tort, be owner of the ſoil, 
the plaintiff muſt ſhew a title ; but the declaration is good with 
the allegation of 1 title in the plaintiff, if the defendant be a 
ſtranger ; for poſſeſſion is ſufficient in this caſe to maintain the 
ation for the plaintiff. Stroud v. Birt, 1 Com. Rep. 7. 

4. A cuſtom, to take a profit in aliens ſolo, is bad; ſuch a right 
can only be claimed by preſcription. And per Aſbhurſt J. When 
aplaintiff in poſſeſſion brings an action on the caſe againſt a wrong 
doer, it is ſufficient to declare againſt him upon poſſeſſion generally, 
without diſcloſing any title; but where it becomes neceſſary to 
juſtify under a right in a plea, ſuch right muſt be ſet out formally. 
Grimflead v. Marlowe, 4 Term Rep. 718. 

5. In an action upon the caſe for the difurbance of rights of 
common, Cc. there is this diſtinction; where the action is brought 
againſt a wrong-doer, it is ſufficient for the plaintiff to ſtate in his 
declaration, that he was poſ/zfed of a houſe or lands, &c. and by 
reaſon of his poſſeſſion thereof, was entitled to the right in the 
exerciſe of which he has been diſturbed : but where the plaintiff 
would lay any charge or ſervitude on the land or property of 
mother, he muſt ſet forth his title ſpecially in the declaration. 
Vide Waring v. Griffiths, i Burr. 440. 1 Stra. 5. 4 Term Rep. 
718. But ſee 3 Term Rep. 768. 8 

6. Caſe for diſturbing the plaintiff in his pew. The declara- 
tion ſtated that the plaintiff had a right to this pew, without laying 
it tobe oppurtenant to a meſſuage in the pariſh. At the trial of this 
cauſe betore Buller J. the plaintiff did not ſet up any claim under 
a faculty from the biſhop, or ſhew any enjoyment in reſpe& of 
any houſe, but offcred evidence of poſſeſſion for above 60 years, 
and would have derived a regular title from one Chappel, to whom 
the miniſter and churchwardens in the year 1718 gave their 2 

, t 


need not reply a title. 


16Vin. 480. 


 __ Poſſeſſſion/ | 

ſent in writing to build the pew in queſtion. . The judge heir 
of opinion that this did not entitle the plaintiff to recover, di. 
tected a nbnſuit. A motion was made to ſet aſide this nonfuit, 
but the rule was diſcharged. The plaintiff muſt prove a preferip- 
tive right, or a faculty, and ſhould claim it in his declaration a 
appurtenant to a meſſuage in the pariſh, Per Buller J. This is an 


ion on the caſe, and not an action of treſpaſs. ' Treſpaſs will not 


lie for entering into 4 pew; becauſe the plaintiff has not the ex. 
clufive poſſeſſion, the poſſeſſion of the church being in the parſon, 
The word * poſſeſſionꝰ tnuſt always be underſtood Jecundium ſubjec- 
fam matrrium. Therefore in an action on the caſe for diſtwbing 
the plaintiff in his pew, for which treſpaſs will not fie, the plain. 
tiff muſt prove à right either by preſcription, or by faculty. Sali 
v. Bioth, 1 Term Rep. 428. | 
7. In declaribg for wrongs to perſonal property; the plaintif 
muſt ſtate his right, as in treſpaſs for taking goods, that they were 
his own goods; or in, trover, that he was poſſeſſcd of them. 
Franliyn v. Reeve, 2 Stra. 12. 1 £9. Ray. 239. 2 16. 890. ac, 
© 8. In an action for diſturbing plaintiff in his pew, the ſingle 
was, Whether the plaintiff can maintain this action 
without proving repairs done to the pew? Lee C. J. It is ob- 
jected for the defendant, that as repairs were laid in the declan- 
tion and not proved at the trial, the feſtes ought to be delivered 
to the defendant; but we are all of opinion, that this being i 
e action againſt a ranger, and a mete torong- der, the 
plaintiff was not 47 to prove any fepairs done by himſelf or 
others whoſe eſtate he hath? for it is a rule in law that one in 
pofſeſron need not For any title or conſideration for ſuch poſſeſſion againſ 
a <urong-doer. But it is otherwiſe where one claims a pew, or an 
aiſle in a church againſt the ordinary, who undoubtedly has prima 
ie the diſpoſal of all the ſeats in the church; and againſt him a 
title or conſideration muſt be ſhewn in the declaration and proved, 
as the building or repairing, &c. ; and this is the true diſtinction. 
Kenrick v. Taylor, B. R. 1 Will. 326. 

9. In an aQtion on the caſe againſt a wrong-doer for not re- 
pairing a private road leading through the defendant's cloſe, it is 
ſufficient to allege that defendant, as occupier of the ground, i 
bound to repair. r. FEE 

10. Every e in ejectment muſt ſhew a right of paſſſſn 
as well- as of pro : and therefore the defendant need not 
plead the ſtatute, as in the caſe of other actions. 1 Burr. 119. 
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poſta 


t. THE court will not, at a diſtance of time after the trial, 
| amend the pofea by increafing the damages given by the 
jury, although all the jurymen join in the affidavit, ſtating their 
en to have been to give the plaintiff ſuch increaſed damages, 
and that they conceived what they bad given was calculated to 
give him ſuch a ſum. Fackſon v. Williamſon, 2 Term Rep. 28 1. 
2. On a motion for a new trial the pyſfea was brought into 
court, and after the new trial had been denied the poſſea could 
not be found; the court, on debate, ordered a new one to be 
made out from the record above, and the affociate's notes. Day- 
rell v. Bridge, 2 Stra. 1264. 
3. When, on the argument of a ſpecial verdict in ejectment, 
the court of Common Pleas gave judgment for the leſſor of the 
plaintiff, the court, on motion ſtayed the pofiea until the event of a 
writ of error (which the defendant intended to'bring) ſhould be 
known, on the defendant's undertaking to account for the meſne 
profits from the day of the demiſe. Roe v. 8 1 H. Black. 34. 
4. William v. Jones and another, Eaft. 8 G. 2. A verdict in this 
caſe: was taken by miſtake of the aſfociate generally for plaintiff 
againſt both defendants, inſtead of finding defendant Edward 
nes not guilty; as to the other defendant a verdict was found 
or the plaintiff, damages 200/. ; plaintiff moved, that the return 
of the plea, as to Jones, might be amended, which was ordered 
on the chief juſtice's report, and hearing counſel on both ſides. 
The return of the poſtea is the act of the chief juſtice, and muſt 
be made as it ought to be. Barner, 6. | 
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Powers. 


(For the diſtribution of Powers, ſee extract from Butl. note 
in (A.-16) infra.) 


16 Vin. 445. 


Note, the three firſt of the enſuing titles relate wholly to 


powers of legſng. 
Vor. V. 1 


— 
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482 | - Powers, 


leaf 

| ; 4 X the 

„- (A, 3) Where the Power is purſued. In reſpe& of one 

22 ge. fs . leaf 

the Years or Lives limited (in the leaſe.) [And forr 

herein of Leaſes in Poſſeſſion and Reverſion.] vent 

| i CAR a dAS hg 4 

1. PHE ſtatement given in 16 Vin. 474. pl. 2. from Croke, of the 8 

caſe of Shecomb v. Hatulins, differs ſomewhat from that con- poir 

tained in Yelvert. 222. and 1 Brownl. 148. both of whom report whe 

this caſe as follows: L. levied a fine of lands to the uſe of herſelf when 

for life, and after to the uſe of her eldeſt fon in tail, reſerving to 4 

herſelf power to make leaſes at any time for 21 years, or for three and 

lives, rendering, Sc. L. leaſed part of the premiſes to B. for 21 year 

years, and before that leaſe expired, made another leaſe to B. for of t 

21 years, to begin after the determination of the former leaſe, and died, And 

The firſt leaſe expired. A queſtion then aroſe, Whether this fron 
were a good leaſe under the power ? and it was adjudged, that it 

was not; for, upon ſuch power, L. could not make a lezſe to by t 

commence at a day to come, but was confined to a leaſe in poſ. he r 

ſeſſion, and could not convey an intergſt to commence in fulurs, this 

or after another eſtate expired: but the law would adjudge, upon and 

a general power, to make leafes, zvithout ſaying more, that they not 


ought to be leaſes in poſſeſſion; and the court ſaid, that it had been ne 
adjudged a henna in the caſe of The Counteſs of Suſſex, ſtated Nate 


in 16 Vin. 467. pl. 6. and fide note. | 147: 
2. It appears, from the report in 1 Rall. 12. of the caſe of Fix 9 
v. Prick2wood, (ſtated in 19 Vin. 140. (E. a) pl. 3.) that Coke did was 
not, in giving his judgment thereon, inſiſt upon the word po/eſſin : 1 te 
} but G. Croke obſerved, that it was limited, that “he might leaſe « li 
in poſſeſſion,” and that this extended to lands THEN in poſton, and 1% a; 
not to thoſe then in reverſion ; and then, thoſe of which this leaſe 10 
was made, were lands ben in reverſion. Coke however ſaid, that « te 
it was intended, that he might at any time leaſe in poſſeſſion; for et te 
that the word peſeſſon was to be referred to the leaſe, and not to « 1 


the land. 5 
3. A. B. was tenant for life under a ſettlement of the reverſon 

of lands that were in leaſe for lives; with a power, * that it ſhould 
4 be lawful for every perſon who ſhould be actually ſeiſed of the 
« freehold of the premiſes, to make leaſes of any part thereof, 4. 
&« which had been uſually letten for lives or years by indenture, ] 


« for any term not exceeding twenty-one years, or determinable Faſt 
«© on, one, two, or three lives, &c.; fo, as there were not, in any 3 
4 part of the premiſes ſo, leaſed, at any one time, any more of FE. 
« greater eſtate or eſtates than for 21 years, or for three lives, ot a> 
« for any number of years determinable upon three lives.” 4. 5. legte 
made ſeveral leaſes for gy years, to commence from the death of 00 
a remaining life in a former leaſe. And the queſtion was, If this Jints 


leaſe was purſuant to the power? It was objected, that it * z 
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Jeaſe in reverſion. But it was anſwered, and reſolved, that, when 
the ret ern of lands demiſed for life or years is ſettled to the uſe of 
one for life, with a power to make leaſes generally, he may make a 


leaſe during the continuance of a former leaſe, to commence aſter the 
former; as otherwiſe his power would be ineffeftual. Earl of C - 


ventry v. Coventry, Com. 312. | 

Fa Th? deviſed the lands to his ſon for life, remainder 
over; with a proviſo, that if his ſon made any alienatiqn or diſ- 
continuance, whereby the premiſes could not remain, 9 as ap- 
pointed by the ſaid will, otherwiſe than by a leaſe for 21 years, 
whereupon the old and accuſtomed rent ſhould be reſerved, that 
wen ſuch perſon ſhould forfeit his eſtate. The ſon afterwards, in 


4 Marie, leaſed to B. for 21 years, rendering the ancient rent; 


and then, 18 E/iz. leaſe$ unto R. and his wife for one-and-twenty 
years, to begin preſently, (which was one year before the expiration 
of the leaſe made to B.) which leaſe being expired, R. entered. 
And the queſtion was, Whether the laſt leaſe, though to begin 


from the date of it, being made a year before the former expired, 


was authoriſed by the power? And it was moved that, although 


by this authority he could not make leaſes in reverſion, for then 


he might charge the inheritance in infinitum; yet ſuch a leaſe as 


this he might make well enough, ſince it was to begin preſently, 


and ſo was no charge to him in reverſion, for the inheritance was 


not charged in the whole for more than one-and-twenty years, and 


the court ſcems to have been of this opinion; for the reporter 


ſtates nothing as to the event of this caſe. Read v. Naſb, 1 Leon. 


147. And ſee Fox v. Collier, 1 Anderſ. 65. And cited 1 Leon, 36. 
5. A. B. was tenant for life under a ſettlement in which there 


was the following power, viz. © That it ſhould be lawful for the 


* tenants for life, re/peFively, at all times during their reſpective 


.« lives, and when, they ſhould reſpectively come into and be in 


&* dual poſſeſſion, by indentures to demiſe all or any of the ſaid 
© premiſes in poſſeſſion, but not by way of reverſion or future in- 


« tereſt, for the term of 21 years abſolute, or any leſſer abſolute 


t term, or for any term or number of years determinable upon 


one, two, or three lives; reſerving, &c.” Part of the premiſes 
-ſubjeCt to the power were let by the agent for tenant for life, by 


agreement in writing, from 15th March 1775, to occupy till 20th 


March 1776, and the reſt was, at the time of the leaſe, in the 
occupation of tenants at will. Afterwards, on 47th Aug 1775, - 
A. B., by indenture, reciting the power, demiſed this and other 


part of the premiſes to F. for 99 years, from Lady- day then laſt 


paſt, if ſhe ſhould ſo long live, at the yearly rent of, Sc. At the 
time of the leaſe A. B. directed the occupiers to pay the rents to 
F., which they conſtantly afterwards did. 


It was contended, 
amongſt other points, in this caſe, that the leaſe to F. was a 


leaſe in 'reverſion, and therefore contrary to the power. A. B. 


could not, it was ſaid, at the time of this leaſe, grant an imme- 


diate leaſe in poſſeſſion, becauſe part of the premiſes were let un- 
der an agreement for a term, of which ſeveral months were then 
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to tun; and, though the reſt was ſtated'to'have been in the hands 


of tenants at will, yet, as the law then ſtood, they muſt be con- 


ſidered as tenants from year to year; A. B. could not have brought 


ejectment againſt any of them, and therefore had no immediate poſ- 
ſeſſery right ; ſuch right, and the right to recover in ejectment being 
convertible. But it was anſwered, Fit, That the tenants aſſented 
to this leaſe, and ſurrendered their poſſeſſion before the execution 


of it, in order to make it valid. This was expreſsly left by the 


Judge to the jury, who found, that F. was in poſſeſſion at the 


time of the execution. Secondly, That, if the jury had not found 


the leſſee to have been in poſſeſſion, ſtill this would be good as a con- 
current leaſe ; for this Read v. Naſh (already ſtated,) was cited. 
No authority, it was ſaid, had been cited againſt” this caſe, 
Thirdly, That, in reſpect of the power, all the ſubfiſting leaſes 
were leaſes at will; there was no outſtanding leaſe, as againſt the 
remainder-man; he would not have been bound to give the te- 
nants notice to quit, but might have entered upon them imme- 
diately. And, for theſe reaſons, the court unanimouſly held the 


leafe to be good. Gotdtitle v. Funucan, Dougl. 565. See Wilſon v. 


Sewell, ſtated in Suppl. tit. Efate, (R. a) ante, 8th queſt. in Camp- 
bell v. Leach, Ambl. 743, 4. 6. 5 5 ; 


6. Lands were conveyed to the uſe of TY for life, remainder 


to V. for life, remainder over; with power for V. if he ſurvived 
T. to make leaſes for 21 years or three lives, in poſſeſſion, and not 
in reverſion. V. ſurvived T. and then demiſed the lands, with 
all the circumſtances of formality required by the power, for three 


lives ; habendum from the date thereof. And it was held in B. R. 


that the leaſe was of a freehold to commence in futuro, and therefore 
void. Denn v. Farnſide, 1 Wilſ. 176. See Freeman v. Weſt, 
ſtated in Suppl. tit. Efate, (Z. a) ante. | | 
J. A leaſe was granted by the crown to the Counteſs of Port- 
land for 50 years, to commence * from the day of the date or mal- 
ing. To impeach this leaſe an information was ſome time aftet- 
wards filed by the attorney-general on the'part of the crown. 
objection was formed upon the civil-liſt act, 
1 Anne, flat. 1. c. J. which directs, that “ all leaſes, to be granted 
«« of any of the crown-lands ſhould be void, unleſs made to com- 


cc nence from the date or mating thereof 3? and it was contended, 
on the part of the crown, that from the date,” and “ from the 


making,” were incluſive; but, that * from the day of the date,” 
was excluſive, and therefore the leaſe was void for the variance. 
On the part of the counteſs, it was contended, that theſe phraſes 
were both the ſame. Sir Thomas Parker and Mr. Baron Reynolds 
admitted the objection, that it was a void leaſe, becauſe it com- 
menced in futuro. The two other barons were of a different 
opinion upon this point; but, upon another point, they were alſo 


ol opinion, that the leaſe was void. So that, for different reaſons, 


they all held that the leaſe was not good. Attorney-General v. 


Counteſs of Portland, Coup. 723. "He 
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| Powers. 
8. B. deviſed lands to her nephew for life, with a power, by 


any writing, Cc. to leaſe the premiſes for the term of 21 years, or 


under, or for any term or number of years, determinable upon 
one, two, or three lives, in paſſeſſion, and not in reverſion. The 
nephew leaſed from the day of the date thereof, for the term of gg 
years, if three perſons, or any of them, ſhould ſo long live. This, 


| was held to be a leaſe in reverſion. Doe v. Watton, Cowp. 189. 


9. Tenant for life by marriage ſettlement, with a. power to 
leaſe for any term or number of years not exceeding 21 years, in 
poſſeſſion, and not in reverſion, remainder, or expefancy, made a leaſe. 
by indenture, © to hold,” Cc. from the day of the date of the ſaid in- 
denture, for 21 years. The queſtion was, Whether this was a 
good leaſe within the power? Lord Mansfield, in delivering the 
opinion of the court of B. R., firſt conſidered the caſe as a new 
queſtion, unaffected by any previous deciſion z in which light the 
whole turned upon the conſtruction of the particle © from.” In 
grammatical ſtrictneſs, his lordſhip (aid, the ſenſe of this word 
muſt always depend upon the context and ſubject-matter, whether 
it ſhould be taken incluſive or excluſrve of the terminus a qua and 
more than a hundred inftances, he added, occurred to him, in 
which it was uſed both ways. Here, it was the intention of the 
parties, in order to comply with the terms of the power, that it 
ſhould be taken incluſcvely. He then proceeded to conſider the 
queſtion upon the authorities; and theſe appeared to him to be 
contradictory. In the courſe of this diſcuſſion he informed the 
court, that he had determined the (above ſtated) caſe of Doe v. 
Watton upon the authority, in a great degree, of the (above ſtated) 
caſe of The Attorney-General v. The Counteſs of Portland ; but Sir 
Thomas Parker, who was of opinion in that caſe, that the leaſe 
was void, had doubts upon the determination, after communi- 
cating with his lordſhip on the ſubject; and had given him leave to 
expreſs his approbation of the determination of the caſe then before 
the court. And the court unanimouſly held the leaſe to be good. 
Pugh v. Duke of Leeds, Coup. 714. No Powell on Powers, 450. 
et ſec. and Rex v. The Inhabitants of Gamlingay, 3 Durnf. & Eaſt, 


313. A 
(A. 4) Where the Power is purſued in reſpect of 16 vid. 452. 


the Rent [or Covenants,] reſerved [or contained. 


1. A Power was reſerved in a ſettlement to ſucceſſive tenants 

for 99 years, determinable on their lives, as and when 
they ſhould be in poſſeſſion, c. to leaſe all or any part of the 
bereditaments, for any term not exceeding 21 years, or for one, 
two, or three lives, or for any term of years determinable upon 
the death of one, two, or three perſons in poſſeſſion ; /o as upon 
every ſuch /eaſe of ſuch parts of the premiſes as had been anciently 
and accuſſomabiy demiſed, whereof fines had been uſually taken, 
the old, uſual, and accigſfomed owe rent or rents, or more, * 


| Powers. 
be yearly reſerved during the continuance thereof reſpectively; 
and-ſo-as, upon every leaſe of ſuch part of the premiſes, as had 
not been uſually let, and for which there had not been any fine or 
fines formerly taken, there ſhould be reſerved, during the con- 
tipuance of the ſame reſpectively, the my and be improved 
yearly rent; and ſo as the leſſee or leſſees ſhould reſpectively ex- 
ecute counterparts of the leaſes. A tenant in poſſeſſion, not having 
any tolls or old leaſes to guide him, as to the reſervation of the 
old rents (al or moſt of them being in the remainder-man's hands, 


who refuſed to deliver them), made a leaſe, by indenture, of “ all 


& the hereditaments, compriſed in the ſettlement, which had been 
« uſually letten, and fines taken for the ſame; and of all other 
« lands which were within the compaſs and intent of the ſaid 
« power; to hold for the term of 99 years, if three perſons 
ct therein named, or any of them ſhould fo long live; yielding 
c and paying therefore during the ſaid term, at and upon the days 
% and times in that behalf uſed and accuſtomed, the ſeveral and 
ce reſpetive old accuſiomed rents reſerved and payable for the ſaid 
« ſeveral meſſuages, &*c. thereby leaſed, according to the intent 
4 of the ſaid proviſo.” And he alſo made another leaſe, whereby 

of the premiſes, for which fines had not been uſually taken, and 
of which there was then no leaſe for years, or for any life, in being 
to hold for 99 years, if three perſons therein named, or any of 


them ſhould ſo long live, yielding yearly, during the ſaid term, 


ſuch ſum and ſums of money as ſhould amount to the muff and beſt 
improved yearly rent that could be reaſonably had and obtained for the 


ſame. The queſtion was, whether the leaſes were well executed? 


On the hearing, the latter leaſe was given up by the leſſees, “a 
& reſervation of the moſt improved rents, &c.” being ſo uncertain, 
that they could not contend in ſupport of it at the bar. And the 
former, after a hearing before Lord Keeper Cooper, aſſiſted by the 
Lord Chief Juſtice Halt, and Lord Chief Juſtice Trevor, was held, 
by the Lord Keeper and Trevor, againſt the opinion of Holt, not 
to be warranted by the power, and decreed accordingly. From 
this decree, after a long acquieſcence under it, an appeal was 
brought to the houſe of lords, where the objections to the leaſe 
were, fir/, that it ought to have mentioned the particular rent re- 
ſerved; Second/y, that the ancient and accuſtomed rent was there- 
by reſerved, as well for lands, not anciently leaſed, as for thoſe 
that were; and that zherefire it was contrary to the meaning of 
the power, As to the firſt objection, it was inſiſted, that the 
leaſe under “the old and accuſtomed” rent was void, becauſe, there 
being many farms, and a greateſtate within this leaſe, ſome let at 
the ancient rents, and ſome not, it would put inſuperable diſſi- 
culties upon the remainder-man to recover his rent due ſor the 
premiſes compriſed in this leaſe ; for, that, in the actions or avow- 
ties to be made for the rent, he muſt be ſo lucky as to point out 
avhat as the eld rent, for what, and for how much land it waz 
aid, and at what time payable. And, if a tenant could prove, 
that a d:Ferent tent was paid for the land; or that any other land 
>. : | . was 


\ 
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was compriſed in the leaſe, or that the rent was formerly paid at 
any other day, the remainder-mian could not recover; but, initead 


of recovering the rent from the tenant, mult, from time to time, 
pay him coſts; that the proviſo, directing that the tenant ſhould 
ſeal a counterpart of every leaſe, ſhewed that the intent of the 
power was to guard againſt all inconvenience, by reducing every 
circumſtance attending the execution of it to a certainty. And the 
appeal was diſmifſed, and the decree complained of affirmed. 
Dutcheſs of Hamilton v. Mordaunt, 3 Bro. Par. Ca. 248. S. C. by 
the name of Orby v. Mobun, Gilb. Eg. Rep. 45. Prec. Ch. 257. 
2 Fern. 531. 542. 1 Eq. Ca. Abr. 343-5. 3 Ch. Rep. 56. 
2 Freem. 291. 
2. A power was reſerved by a ſettlement, to make leaſes of 
lands anciently demiſed, reſerving 125. for every Cheſhire acre. A 
leaſe was made thereupon. of all the lands anciently demiſed, re- 
ſerving all the rent intended to be reſerved. And, upon a trial in 
B. R. where the tenant was plaintiff, he recovered, notwithſtand- 
ing that the reſervation was in ſuch general terms ; becauſe, in this 
caſe, there was an abſolute certainty; for the power provided 
that at leaſt 1 27. ſhould be reſerved for every Chefbire acre, and 
the leaſe referred to the words of the power; and, on this ground, 
the preſent was diſtinguiſhed from above ſtated caſe. Levi- 
fon v. Pigot, 3 Ch. Rep. 61-7). 

3. Tenant for life, with power to make leaſes, whereupon the 
old and accuſtomed yearly rent ſhould be reſerved, built a new 


houſe upon the land, and then made a leaſe for 21 years, reſerving 


only the ancient rent, &c. It was contended, that this could not 
be ſaid to be the ancient rent, becauſe part of it was iſſuing out of 
the new houſe. But the court held the rent to be well reſerved. 
Read v. Naſh, 1 Leon, 147. 

4. In the caſe of the Earl of Cardigan v. Montague (on a de- 
cretal order on the Maſter's report), where the Duke of Men- 
tague, being tenant for life, without impeachment of waſte, had 
power to leaſe, reſerving the ancient rent where uſually demiſed, 
and the beſt rent where not uſually demiſed, made twenty-four 
leaſes, The Maſter's report, as to many of the leaſes which he 
reported bad, was ſubmitted to. As where ancient covenants 
« to grind at mills,” or * to pay land tax,” were not in the new 
leaſe; and where ſome part, not within the power, was. included 
in the new leaſe. And as to five of them, which the Maſter re- 
ported to be good, exceptions were taken. Their validity turned 
upon this point: The words of the power were © reſerving ancient 
and accuſtomed rents, heriots, boont, and ſervices.” In the former 
leaſes, the tenants covenanted * to keep in repair.” That cove- 
rant was omitted in theſe. And the Lord Chancellor was of 
opiuion, that the covenant in queſtion was a boon, and beneficial 
to the remainder-man ; and he held theſe leaſes void for want of 
it. He ſaid, that he was clear upon the argument; but he took 
time, becauſe there was no caſe in point. The more he thought 
of it, the more he was convinced. The principle he reſted upon 
| | DEE 5. Was, 
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Was, that the eflate muft come to the remainder- man in as beneficial 
a manner as the ancient holders beld it.” Earl of Cardigan v. Man- 
tague, cited 1 Burr. 122. 175. n 
58 - In the cafe of Gondtitle v. Funucan, ſtated in (A. 2) ante, 183, 
one of the objections to the leaſe aroſe upon the covenants con- 
tained in it; by one of which the leſſee covenanted, that ſhe would 
pay half the land tax, amounting to about 7. 105.3 and by ano- 
ther, the leflor covenanted to ſree her ſrom tithes, and from levicg 
and payments to the church. Theſe covenants, it was ſaid, were 
not ſo beneficial to the remainder-man, as thoſe in the ancient 
leaſes; for that, in the former leaſes, the tenants covenanted to 
pay all duties and taxes, except the land tax; that church dues 
were, by law, particularly chargeable upon the occupier. Theſe 
new covenants, therefore, were 4% beneficial to the remainder. 
man than thaſe in the former leaſes. But the court ſaid, that the 
objection, as to the coyenants, was not much relied on; and did 
not require much conſideration. The power ,made no mention 
of covenants. The ground, therefore, muſt be, that the preſent 
covenants were a fraud on the power, by leſſening the value of the 


reſervation; but, on conſidering them fully, it appeared that what 


Was thrown on the landlord was compenſated by what was paid 


hy the tenant, She was to pay half the land tax. As to the 
church dues, the covenant ſeemed to be collateral, and not to ga 


with the land, nor to bind the remainder-man, reſembling a 
covenant for quiet enjoyment, But if it did go with the land, 
there was no pretence of fraud on the power, the 3ol. was bond 

reſerved as an ancient rent, What was ſtipulated with regard 
to tithes was of no conſequence, ſince none were payable, 


6. Deviſe of a meſſyage to H. E. with a power to leaſe in poſe 


ſeſſion for 21 years, reſerving the beſt and moſt improved yearly 
rent; and ſo that (amongit other reſtrictions) in every ſuch leaſe 
there were contained u and reaſonable covenants. H. E., pur- 
ſuant to his power, by indenture, demiſed the premiſes for 21 
years at an adequate rent, with a covenant fram the leſſce to keep 
and deliver up the premiſes in tenantable repair (accidents by fire 
or tempeſt excepted.) The leaſe alſo contained a covenant on the 
part of H. E. that if the premiſes ſhould be deflroyed by tempeſt or. 
Fre during the term, then H. E. or his afligns, or the perſon or 
perſons for the time being entitled to the freehold and inheritance, 
his or their heirs or aſſigns, ſhould repair or rebuild the ſame, or in 
default thereof fbould be af liberty to quit the premiſes, and forthwith 


be diſcharged from payment of the faid yearly rent. The jury 


found, that this laſt covenant was an unuſyal and unheard of 
covenant on the part of the leſſor. It was contended for the leſſee, 


that, although the covenant itſelf was bad, yet that alone might 
be rejected, and the leaſe be ſupported in other reſpects. But the 


court of B. R. held the whole leaſe to be void, as not watranted 
by the power, Dee v. Sgndbam, 1 Durnf. & EA. 795, 
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52 (A. 5) Where. the Power is purſued ; in reſpe& of 18. 473, 


83. ibe Thing leaſed, 
0 dns e als Mold SD EE | 
vuld * LVs were conveyed on a marriage to truſtees, to the uſe 
no- of one for life, remainder to his firſt and every other fon 
vices in tail male, c. with a proviſo, that it ſhould be lawful for tenant 
vere for life and the ſeveral other perſons therein mentioned, as they 
ient mould be in poſſeſſion, and for the truſtees of the ſettlement, 
| to during any minority, Sr. by any deed, &c. to be ſigned, &c. to 
lues demiſe, leaſe, Oc. either in poſſeſſion or reverſion, for one life, or 
heſe for two or three lives, c. all or any part of the ſaid premiſes, 
Gere which had been uſually ſo demiſed and letten, ſo as there ſhould be no 
the more than three lives in being at one time, &c. A leaſe was 
did after made by indenture, between the truſtees (there being a mi- 
tion nority) and J. of part of the premiſes, in conſideration of a fine 
ſent paid, a certain yearly rent, and a ſpecific ſum for a heriot. Seve- 
the ral old leaſes of the premiſes in queſtion were ſhewn, ſome in 
hat Queen Eliaabeth's time, and others in Henry the 8th's time, ſome 
paid for years abſolute, and others for 99 years de terminable on three 
the lives : and, among the reſt, an indenture #riparzite, bearing date the 
g 15th of December 1638, whereby one of the anceſtors of the 
8 2 tenant for life, being ſeiſed in fee, in conſideration of natural love 
nd, and fatherly affection to his ſecond ſon, and for his better ad- 
ond vancement, &c. covenanted to ſtand ſeiſed to the uſe of himſelf 
ard for-life, then of his ſecond ſon, his executors, r. for gg years, 
if his ſaid ſon, of any woman he ſhould marry, or any iſſue of his 
Dole, body ſhould ſo long live, paying unto the heirs and aſſigns of the 
arly father the yearly rent of 44., with covenants on the part of the ſon 
aſe to pay the rent and repairs. The queſtion was, whether a cove- 
ur- nant to ſtand ſeiſed could be cor ſidered as an evidence of the 
21 uſual manner of demiſing? Et per curiam, it ſhall. There was no 
eep doubt but that theſe lands had been uſually leaſed for lives, and 
fire the uſual profits made by fines. A covenant to ſtand ſeiſed, en- 
the tered into by the owner of an eſtate, they ſaid was a leaſe, and the 
on objection, that the covenant to ſtand ſeiſed in queſtion was by way 
or of proyiſion for a younger child, was of no weight, for N 
ce, was more common than making thoſe leaſes for the benefit 
"In younger children. Right v. Thomas, 3 Burr. 1441. 
ith 2. In the caſe of Goodtitle v. Funtcan, (ſtated in (A, 3) ſupra) 
ng part of the premiſes conſiſted of manors and manerial rights 
of which had never been letten before, and alſo of a fiſhery that had 
ces been letten before, but was not, at the time of the ſettlement. 
she pince that time it had been again letten at 1574 And the ſecond 
the point in the caſe was, whether the fiſhery and manors were dey 
ted miſable under the power. It was contended, the power could not 


be extended to them, The manors had never been let; the fiſh. 
ery was not let at the time of the ſettlement; and the power re- 


quired the rent then paid, or mere, to be reſerved, Things 92 


z - 


Dozer 
'for which no rent was then 5 could not be meant to be com. 
prehended. Sed per curiam, Phe power was expreſs to demiſe 
the manors and fiſheries. They were particularly mentioned in 
1c the ſettlement, and the power went to the whole. They paid 
« under this leaſe as great a yearly rent as at the time of the ſet. 
« tlement, for they paid hothing then; the words therefore were 
4 complicd with, and this objection can only ſtand upon the in. 
ic tent. But the court thought no ſuch intent appeared; the 
manors were of no value; no object of yearly income. The 
fiſhery only worth 15s. a-year. They were convenient to the 
leſſee living upon the land, and of no uſe to the remaitider-man, 
The intent they thought was to give leave to demiſe all, reſerving 
as much rent in the whole as had been paid before. And in fa& 
30/. more had been reſerved. 775 | 
3. Teſtator deviſed all his manors, lands, tenements, and here. 
ditaments to his wife for-life, remainder to truſtees for V. G. for 
- life, remainder to R. G. for life, remainder to his ſons ſucceſſivel 
in tail male, remainder to MH. G. for life, remainder over; wi 
power for the perſons to whom the premiſes ſhould, by virtue of 
the limitations aforeſaid, come and deſcend, by any deed, Qc. to 
demiſe, c. all or any of the faid manors, parts of manors, meſ- 
ſuages, lands, tenements, and hereditaments, for one, two, or 
three lives, or for 99 years determinable on lives, ſo as the «/ual 
rents and other yearly payments, dues, &'c. were reſerved. R. G. 
becoming ſeiſed by the deaths of the widow and V. G., demiſed 
the tithes mentioned in the next ſtated indenture for gg years, de- 
terminable on two lives. On his death without iſſue M. G. be- 
came ſeiſed; and, by indenture, demiſed in reverſion to P. a 
moiety of the tithes of corn and grain in St. N. (part of the 
premiſes) for 99 years, determinable on a ſingle life, ar the rent of 


19s., payable quarterly, #wo capors yearly, and à heriat of 405. on 


the death of the nominee. At the time of making the will, part 
of the eſtate deviſed had been uſually demiſed; but the moiety of 
the tithes had never been leaſed prior theretu. Lens, againſt the leaſe, 
contended that the demiſe of the tithes Aer G. was not autho- 
riſed by the power; ſince, according to the terms of it, the «/ua/ 


rent was to be reſerved, which in this caſe would not be, the tithes 


never having been letten before. And he cited, amongſt other 
caſes, Baggatt v. Oughton (ſtated in 16 Vin. 472. pl. 1. fide note) 
and afterwards, in reply, obſerved that the firſt poſition in the ſame 
pl. (which ſce) had never been ated upon, or even noticed, in 
any ſubſequent caſe. And the court of B. R. were of opinion, 
- that the intent of the deviſor was to include in the power only 
what was uſually letten; and therefore the leaſe of the tithes was 
2 warranted by it. Pomeroy v. Partington, 3 Durnf. & Eaſty 
"IE E 85-4 
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(A. 7) Where the Power is exceeded. How it | r6Vin. 473% 


ſhall be. 


$:3. I. Exceſs, in reſpect of the /ubje-matter of the Power. 


1. } ORD Conway, having power by a ſingle inſtrument to grant 

leaſes of his eſtates, granted ſeveral, ſome of which were 

not within the power; and though they were all within the ſame 

inſtrument, they were confidered as ſeveral leaſes, and it was ſent 
tothe Maſter to ſeparate them. Cited in 2 Ve. 645. 

2. In the caſe of Duff v. Dalzell, ſtated in (A. 14) inf. ſec. 2. 


* 


eſtate, and was executed by a will to which there was only 77 


witneſſes; it was held, that this was /ufficient to paſs the perſonal © 


eſtate, it being a good execution of the power as to that, though 
yoid as to the real eſtate. 


v2, II. Exceſs, in teſpect of the quality or quantity of the gat 
or intergſt appointed. ; 


I, LA Fu, having a power under his marriage ſettle- 

ment of- diſtributing 30,000/., which was ſettled for his 
younger children's fortunes, in ſuch ſhares and proportions as he 
ſhould think fit,jJappointed 29,900/. to bis ſon Ann Parwlett, ſub- 


jeft to the deviſes in his will, and directed the other 100/. to be 


equally divided amongſt his younger children. Lord Hard- 
wicke : This is void as an appointment; becauſe, where a 
father has only a power of apppointing or diſtributing portions, 
« which are to be raiſed in all events, in ſuch ſhares and propor- 
« tions as he ſhall think fit, he cannot annex any condition to the 
t payment of any ſhare which he appoints ; and, ſif ſuch condition 
« annexed is for the father's own benefit, it will then have the ap- 
« pearance of fraud; therefore this court will look upon ſuch 
«appointment to be void ; otherwiſe it is, where the portions are 
« not to be raiſed at all without the father's appointment ; for 
there the father may annex a! condition, Where the appoint» 
ment to a particular child is evaſive and illuſory, this court will 
« ſet it aſide, and will not allow ſuch inequalities to be made 
# amongſt children as appear to be unconſcionable.” Parvlett v. 
Pawlett, 1 Ni, 224. a, 


2. If a father, having power to make an appointment to his 


children, qualifies it by annexing a condition that they ſhall re- 


leaſe a debt owing to them, or pay money over, the appointment 


vill be abſolute, and the condition void, the boundaries between 


the proper 1 .civn and the exceſs being preciſe and ap- 


parent; but, where the boundaries are not diſtinguiſhable, ſuch 
in exechtion will be bad, By Sir Thomas Clarkes 2 V4]: 644, 


3. Truſt 


491 


492 


Powers. 
3. Truſt money being ſettled, after the deceaſe of the wife i 
ſhe ſurvived the, huſband, upon all the children of the marriage, 


in ſuch ſhares as the huſband ſhould by deed or. will appoint; the 
' huſband by will, after appointing confiderable ſhares to ſome of 


the children, gave two of the daughters ſmall ſhares only, on ac. 
count of aubat he had before given them in marriage. Held, theſe 


latter appointments were not illuſory, for the reaſon which the 


appointee aſſigned. In Briflow v. Warde, 2 Veſ. jun. 336. See 


8. P. in Bogle v. Biſhop of Peterborough, 1 ib. 299. and (A. 16) 


Pl. 2. infra. 45 | | 

4. By marriage ſettlement 4000/. was ſecured, after the death 
of the huſband and wife, for the children of the marriage, ſave an 
eldeſt or only ſon, in ſuch proportions, c. as the huſband and 
wife, or the ſurvivor ſhould appoint, and in default equally, at 21 


or marriage. There were four younger children, and at different 


times 1000/. a- piece was appointed to three of them. The fourth 


attained 21, and died, without having any ſhare appointed in the 
life-time of his father, who ſurvived his mother. Held, the ap. 
pointments of the 30000. were flot illuſory, although the repreſen. 
tative of the deceaſed child took only an equal ſhare with the 
other younger children of the wnappornted part. In Wilſon v. Pig. 
gott, 2 Vef. jun. 355: 33 

5. By manſions ſettlement funds were veſted in truſtees for the 
ſeparate uſe of the wife for life z and, after her deceaſe, to pay 
the principal and all arrears of intereſt, to all and every her child 
and children in ſuch parts, ſhares, and proportions as ſhe ſhould 
by will give, &c. and for want of ſuch gift, Oc. to all and every 
her child and children, part and ſhare alike, The wife, by her 
will, gave 10 guineas, part of the fund, to her eldeſt ſon, declat- 
ing he was otherwiſe provided for; and the remainder to the 
other children equally, Sc. The only proviſion for the eldeſt 
ſon was a remainder in tail after the death of his father, who ſur- 


vived his wife. Held, at the Rolls, that the appointment was 


illuſory and void, the proviſion for the eldeſt ſon being merely 
eventual. Fanderzee v. Aclom, 4 Fef. jun. 771. 


See (A. 14) J. . infra. 


$22. III. Exceſs, in reſpe& of the appointee ; and where relieved 
1. ON the marriage of A. with B. a leaſchold eſtate was aſſigned 

in truſt for A. for life, remainder for B. for life, remainder 
for the children of the marriage; with power for A. to appoint 
the whole or any part to any one or more ehi/dren of that mar - 
riage, if more than one, There were four children of the mar- 
riage; and A. by deed, in which his wife joined, in conſideration 
of Bol. to himſelf and gol. to his ſecond ſon, paid by C. his eldelt 
ſon, appointed the eſtate: to truſtees, as. to one moiety, for him- 
ſelf for life, remainder for C. for life; and as to the ather, immee 


diately for C. for life; remainder, as to the whole, for ſuch wife 
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Powers. 
as C. ſhould marry for life, remainder to the iſue of the body or child 
i children of C., remainder over. One of the objections to this 
zppointment was, that the father could only appoint to the chil- 


dren perſonally, and not to their wives or iſſue, But Lord Hard- 
wicke held it to be good in the preſent caſe, with the conſent of 


C.; for, had it been to C. abſolutely, he might directly afterwards 
have ſettled it in that manner. That court, he added, never ſet 
ſuch appointments aſide. Langston v. Blackmore, Ambl. 289. See 
8. P. in Wade v. Paget, (A. 17) pl. 5. pet. but this queſtion does 
not appear to have been at all conteſted there. See however 
Brudenell v. Elves, 1 Eaft, 442. which however was a queſtion at 
law. See too 8. C. 7 Veſ. jun. 382. but the fact of the children 
being —— doth not appear there. 

2. Teſtator gave 600. to his wife, to be diſpoſed of amongſt 


bis three daughters A., B., and C., in ſuch proportion, and pay 


ible in ſuch manner, as ſhe ſhould think fit to give it in her li 
either by will, or by any deed or note in writing, Sc. The 


mother, by her will, gave her daughter B. who war dead, and to 


whom' ſhe was executrix, 200). as her ſhare of the 6001, and died. 
Lord Hardwicke held this appointment to be bad; as the original 


teſtator intended this as a perſonal provifion for his daughters, and 
the mother could not have extended it even to the children of any 


of them, ſtill leſs to an executor, who might be a ſtranger to the 
family ;z and he decreed th -200/, to the two ſurviving daughters. 
iſt point in Maddiſon v. Anc>ew, 1 Veſ. 57. See Burleigh v. Pear- 
fon; Ib. 281. Falkner v. Butler, Ambl. 514. and Earl of Bute v. 
Swart (ſtated in Suppl. tit. Deviſes (I. 6) ante.) Lord Hinchin- 
brake v. Seymour, 1 Bro. Ch. Ca. 395. 8 
3. Tenant for life, with a power of jointuring, being greatly in 


debt, married, and by deed before the marriage, made a jointure 


on his wife to the extent of his power; but a previous agreement 
was ſigned between them, whereby ſhe was forthwith to join in 
lwing a fine, the uſe of which was to pay her only 20/. a- year 
for her own benefit; 5o/. a-year was to be applied in payment of 
his debts, and then to his wife for her life ; and the refidue of the 
profits were to be paid as he ſhould by will appoint, or otherwiſe 
to go to his executors, adminiſtrators, or aligns. No fine was 
levied; and the huſband died ſoon after the marriage. Eleven 
days after his death the wife conveyed the eſtate to truſtees, to 
pay herſelf 20/. a-year for life, the overplus of the rents to dif- 


charge the ſaid debts, and then in truſt for herſelf for life. Lord 
Hardwicke allowed the appointment as far as it reſpected the 200. 


year, but beyond that he rejected it, the tranſaction being a 


manifeſt fraud on the remainder-man, and avowed by the wife 


lnce the huſband's death. Lane v. Page, Ambl. 233. | 
4. A. B. deviſed 6000). to truſtees to pay the intereſt to his 


viſe for life, and gave unto his wife, “ the abſolute diſpoſal of 


the ſame ſum unto and amongſt ſuch children begotten between 
them, and in ſuch proportion, as ſhe ſhould by latt will and 
* teſtament, or other dgcd or dzeds to be executed, &c. direct 
yi | | | « and 
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© maining ſum of 600 


= and appoint.” The mother, there being hen five of the chi, 
dren living, made her will, and therein recited her power, and, 
in purſuance thereof, gave to her daughter Anne, 100l. to be pail 
out of the ſum of 854 which the computed to be the only re. 


after deduQting what ſhe had before paid 
to ſome of her chidren. And, as to the remaining produce, ſhe 


' diſpoſed thereof to her daughter M. and fon J. for their own te. 


ſpective uſe, each one equal fourth part thereof, and alſo the 
other remaining two fourth parts; but, as to theſe laſt ewo-fourth 


parts, upon the truſt following, viz. as to one of the ſame, 10 


out or continue on ſecurities, during the life of their ſiſter, her daughts 
C. wife of C., and to pay the intereſt as ſhe ſhould from time 9 
time direct, c.; and at her deceaſe, to pay the principal t ſu 


. child or children, if any, as ſhe ſhould have living at her deceaſ;, 


as the ſhould by will appoint, and for want, &c., to ſuch child, 


if but one, if more-equally : in default of ſuch children, the prin 


 cipal of ſuch fourth part, if ſhe ſurvived her huſband, to be paidt, 
her, for her only uſe; but if ſhe died in his life, then to go to the 


ſaid J. and M., yet for theit own reſpective benefit only; as for 
one-third part thereof to each of them, and, as to the other thir 


part, and alſo the other of ſuch remaining two-fourth parts, 


whereof no ſuch diſpoſition was therein then made, upon truſt to 
pay and apply the principal and intereſt as they ſhould, in they 
diſcretion, think moſt beneficial for the perſonal ſupport and main. 
tenance of their brother, her ſon F. and his wife and children, but 
not for the payment of his debts. It was held, Fin, That the 
proviſion to C. (wife of T. C.) for life, in the fourth part, was m. 
doubtedly good, although the proviſion for the children of C. wa 


not a good appointment; becauſe a power to appoint to children 


would, in no caſe, warrant an appointment to grand-children, 
Next, as to the contingent- intereſt to C., if ſhe had no children 


and ſhe ſurvived her huſband ; but, in default thereof, two-thirds 


to J. and M., and the other third to go over with the other fourth 
to F., the court obſerved, that ſuppoſe C. left children at the 
time of her death, it was impoſhble any of theſe limitations over 
mould take effect; it would fall into the reſidue, becauſe it was 
no appointment, being only a partial appointment of that fourth, 
given only to C. for life; and they were of opinion that the chil- 


Aren, though they could not take themſelves, would yet prevent 
the limitation over. But, with reſpe& to the appointment for the 


bene fit of F., and of his wife and children, the court was of opinion, 
that this was no proper execution as to F. becauſe the wife and 
children were to have ſomething ; and, /o far as ſomething vat dt 
Signed for them, it was bad; and the exceſs being unaſcertainable 
there was no poſſibility to diſtinguiſh preciſely how much ſhe it- 
tended for the mother, and how much for the children, ſo that the 
appointment could not be ſupported, unleſs upon ſome new ground. 


It then became a queſtion, Whether the execution of the pow! 


might not be made good in ſome other way? And it was held 
by Sir Thomas Clarke that it might; for, he ſaid, ſuppoſe the 2 

a W | | 
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| Powers. 
ther, inſtead of uſing the words ſhe had done, had given the ſhare 
in queſtion to be applied in ſuch way as ſhould be moſt beneficial 
for her ſon, his wife and children, if they ſhould by law be capable: 
he ſhould not have doubted, but that, as the wife and children were 
not by law capable, it would have been abſolute to F. The queſtion 
then was, Whether there would be any. difference. between-this 
caſe put, and the principal one? It bore an analogy, he ſaid, to 
what the diſpoſitions of the mother would have been, if ſhe had 
given it to a ſon by name, who had never appeared to have had 
exiſtence, or had never been capable of taking; if it had been 
given to theſe four indefinitely, and three were incapable of taking, 
the fourth would have had the whole, and muyf} have taken it, as 
the others were incapable of taking. It fell, therefore, within the 
reaſon of Humphries and Taylor, where a perſonal eſtate was given 


by will to two in joint-tenancy ; one was outlawed, and therefore 


the teſtatrix made a codicil, whereby the adeemed what was given 
to one of the two; and the queſtion was, Whether the other 
joint-tenant ſhould take the whole or only a moiety? And the 
court held, that he was to take what the other did not: for they 
were to take the whole between them. The mother, in the prin- 
cipal caſe, never deſigned that this fourth part ſhould all into the 
reſidue, and it would be extremely hard that it ſhould. Then F. 
would be entitled to the whole of that. But, as to the ſubſequent 
reſtraint, that it ſhould be exempted from his debts, there he held, 
the mother had exceeded the law, as, in the firſt inſtance, ſhe 
had exceeded her power, by giving to MH. and 75 a diſcretionary 
authority over F.“s ſhare, ſince a perſonal confidence cannot be 
delegated. Alexander v. Alexander, 2 Veſ. 640. See Lord Spencer 
v. Duke of Marlborough, (A. 12) See 2 Pl. 2. pol. 

F. By indenture, dated 3d Nov. 1758, and fines levied in pur- 
ſuance thereof, the undivided moiety of certain eſtates was limited 
to the uſe of ſuch perſon or -perſons, for ſuch eſtate or eſtates, as 
A., and B. his wife, by any deed or writing, to be by them jointly 
executed in the preſence of two witneſſes, ſhould from time 10 
time direct and appoint ; and for want, c. to the uſe. of their firſt 
and other ſons ſucceſſively in tail, remainder to the daughters in 
tail as tenants in common. By deed-poll of 2gth Nov. 1758, un- 
der the hands and ſeals of A. and B., and atteſted by two wit- 


neſſes, recicing the ſaid power, A. and B. did direct and appoint 


the ſaid moiety to A. for life, remainder to B. for life, remainder 
to truſtees to preſerve, Wc. remainder to the children of 4. by B. 
as they or the ſurvivor ſhonld appoint; and, in default of appoint- 
ment, to all ſuch children living, Cc. as tenants in common in 
tail, with croſs remainders, remainder to A. and B. and the ſur- 
vivor and the heirs of ſuch ſurvivor; with a power for A. and B. 
Jointly, by deed with two witneſles, to revoke the above uſes, and to 
limit anyother uſes, by deed executed in the preſence of two witneſſes. 
By indenture of z0th Q&ober 1764, between C., and D. his wife, 


who were entitled to the other moiety of the ſaid eſtates,) of the 
one part, and A. and B: of che other part, reciting the firſt but _ 
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the ſecond of the above · ſtated deeds, and reciting an agteemeft 
dated 24th erf 1764; between the ſaid parties for a parti. 
tion of the ſaid eſtates, C. and Di conveyed their undivided 
moiety of certain parts (in C. and V.) of the ſaid eſtates, to ſuch 
uſes as A. and B. ſhould, by any deed or writing, from time to 
time releaſe or appoint ; and in default, &c. (as was the caſe) to 


the uſe of A. for life, remainder to B. for life, remainder to truſ- 


tees to preſerve, Wc. remainder to the children of A. by B., and fer 
ſuch eflate und eftates as they, by deed or writing, under both their hands 
and ſeals, or as the ſurvivor of them, in caſe of no joint appointment, 
by any deed or <oritinp, under the hand and ſeal of ſuch ſurvivor, at. 
teſted by taus witneſſes, or as ſuch ſurvivor, by will, ſhould limit and 
appoint ;' and if no appointment, to their firſt and other ſons in 
tail, remainder to their daughters as tenants in tail, remainder to 


the appointment of B., and for want, c. to her right heirs. Soon 
afterwards A. died, _— B. his widow, and one ſon (F.) and 


two daughters (M. and G.) by her. By indenture dated 4th 
July 1767, and duly executed by B. in the preſence of and at- 


- teſted by two witneſſes, reciting the deeds of the zd and the 29th 


of November 1758, and the 20th October 1764, B., in purſuance 


ok the power reſerved to her by the ſaid ſeveral deeds, directed 


and appointed the two moieties of the eſtates in (C. and V.) ſub- 
je to her own liſe eſtate, and the proviſo aſter-mentioned, to 
the uſe of her daughters M. and C. for 500 years, (redeemable 
by F. her ſon, on payment of 6000/.) remainder to F. in fee; with 
a power to revoke that deed, and to limit the ſame premiſes between 
the ſaid children in ſuch manner, &c. as ſhe ſhould think fit. By 
another indenture, dated 25th Ofober 1771, reciting the faid ſe- 
veral deeds, B., in purſuance of her ſaid power, granted and ap- 
pointed the premiles, ſubject to her own life eſtate, and the proviſo 
after mentioned, as to one moiety, to the uſe of M. her eldeſt 


daughter for life, remainder to truſtees, &c. remainder to the ſons 
and daughters of M. in the uſual manner in tail; remainder to 


C. her youngeſt daughter, and her iſſue in like manner; remainder 
to her own right heirs. And, as to the other moiety, to C. for 
life, with limitations over ſimilar to thoſe in the firſt mentioned 


-moiety. In this deed alſo a power was reſerved to B. to revoke, 
and appoint a- new. Upon this caſe three points were made; the 


firſt of which being irrelevant to the ſubje of the preſent ſec 
tion, is ſtated in (I.) pt. The ſecond point was, that, admitting 
the firſt point already referred to, B., under the words of the 


power, could appoint. to children only, and not to grand-children; 
according to Alexander v. Alexander (above ſtated). 


This was 
conceded by the other fide, and afterwards reſolved by the court; 
who, however, ſeparated the exceſs from the due execution, by 


Holding, that the limitation to the daughters for life was good. 
The queſtion then was, What eſtate F. the ſon would take ? And 
it was contended, and afterwards'reſolved- by the court, that, the 


inheritance being unappointed, F. took an eſtate tail, ſubject to 


his ſiſters life eſtates under the deed of 20th Ofober 1764; the 
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limitations of which deed alſo ſeemed agreeable to the intention 
of the parties in the dred of 3d November 1758. Adams v. Adams, 


Cowp. 651. Goodtitle v. Weale, 1 Will. 369. b. and Doe v. Dauny, 
(A. 15 eck. 5. pl. 2. pot. 8. FP. 1 6 
6. Power to a feme covert to diſpoſe by deed or will of 1300l. to 
fuch of her children, in ſuch manner and form, and to ſuch uſes and 
purpoſes, 4 Jhe ſhould appoint. She gave gool. to R. abſolutely, 
col. to E. at 21. and 50ol. to P., that is, the intereſt and divi- 
dens to P. for life, and after her deceaſe, the principal to be 
vided among her children. Under the very full words of this 
power, the appointment was held to be well made. Malliſen v. 
Andrews, Chanc. Hil. 1782. 2 Bro. Ca. Cha. 27. note. 
7. Lands were deviſed to A. for life, remainder to the uſe of 
ſuch of his child or children, for ſuch eſtates, and in ſuch ſhares 
and proportions, and ſubject to ſuch powers, proviſions, conditions, 


Ve. as he, by deed or will, ſhould appoint ; and for want, Oc. to. 


ſuch children, as tenants in common, in tail, with croſs remainders, 
&c, remainder to A. in fee. A. having three ſons, B. his eldeſt ſon, 
C., and D., all of wwhom were living at the time of the deviſe ſe him, 
made his will, and gave one moiety of the lands to C. for life, re- 
mainder to truſtees to preſerve Cc. remainder to his firſt and other 
ſons in tal male, remainder to D. and his ifſue in like manner, re- 
mainder to B. in ſe:; and he deviſed the other moiety to D. in the 
fame manner, and with the ſame limitations over to C. and B. as 
the former, mutatis, mutandis, On the death of C. without iſſue, 
B. brought ejectment for C.'s moiety, on the ground that the ſub- 
ſequent limitations to the ſons were not warranted. The court of 
B. R., whoſe opinion was delivered by Lord Mansfield, inclined 
to think that the appointment might be good to its full extent 3 
and this, fi, from the ſubject- matter of the power, which was 
land and a family eſtate; 2dly, from the limitations over for 
want of appointment; fince they denoted an intention of the 
donor of the power to make a ſettlement, although the ſettlement 
was ſuch, i. e. by entail, as could be barred by the ifſue at 213 
and had this been repreſented to the donor, ſhe would moſt pro- 


bably have adopted, in lieu of this defeaſible ſpecies of ſettlement, 


a diſpoſition in „ fri? ſettlement.” That was meant; but to 
guard againſt all events, ſhe ſaid, “ I will put the father in 25 
« place, and give him authority, if he chuſe to execute it.” 

the words * in ritt /ettlement” had been uſed, nobody could have 
doubted her meaning. 3dly, continued his lordſhip, * « Now 
& all the words in the language, except thoſe, are uſed to carry 
tt this power as far as polldle and to ſhew that ſhe meant an 
“ appointment in ſtriQ ſettlement. Whatever he might do with 
4 his on eſtate, he might do with this; that was her intention 3 
@ only that the children were the objects. What is the uſe of 
« powers? They imply a ſtrict ſettlement, with power to male 
# joantures, leaſes, and raiſe portions.” But the court gave no 


d#4icial opinion as to this latter point, it being a ſufficient'an{wer'to 
Vor-: V. ä Bk. | the 
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the queſtion then brought on, that, even if thoſe ſubſequent limita- 


. tions were void, yet the appointment to D. for life in remainder, of 


But ſee the 


. 20,00 


the moiety in queſtion, was good. Cauendiſb v. Cauendiſb, cited in 


2 Durnf.& Eaft, 245. 4 Bb. 741. ſeq. 2 Bro. C. C. 25. note S. C. 


3. By fettlement before the marriage of A. with B. his wife, 
was agreed to be laid out in the purchaſe of lands, to be 
ſettled to the uſe of A. for life, remainder to B. for life, remain. 
der to the children of the marraiage, ſubject to ſuch powers, limi- 
tations, and proviſoes as A., by deed or will, ſhould appoint ; and 
for default of appointment then, as B. ſhould appoint; and in 
default, c. to the children (in tail, as appears in 2 Veſ. jun. 698.), 
remainder to A. in tee. A., being in poſſeſſion of the truſt money, 


made his vill, and thereby gave to the ſurviving truſtee in the 


ſettlement r0,000., part thereof to lay out in real cſtate, to be 
conveyed in truſt for his daughter M. (one of the children of the 
marriage) for her ſeparate uſe, remainder to truſtees to preſerve, 
Sc. remainder to all and every the child and children of M. as tenants 
in common, with remainder over. The appointment of the truſt 
property to the children of M. being clearly held an exceſs, it was 
contended, that the whole ſhould be conſidered as unappointed : 
But Sir Zhyd Kenyon, at the Rolls, ſuggeſted whether it might 
not go cy pres, aud cited Chapman v. Brown, 4 Burr. 1626, 
(and ſtated in Suppl. tit. Deviſe, (C. b) pl. 8. ante.) And ac- 
cordingly it was afterwards declared, that, in order to effec- 
tuate the general intention of the teſtator, M. ſhould be con- 
ſidered to take an eſtate tail in the lands to be purchaſed with 
the 10, oool., and that ſhe ſhould have the rents to her ſeparate 
uſe. Pitt v. Fackſon, 2 Bro. Ca, Cha. 51. rs 


ſame caſe on ; | f 0 
-  ® bill of review,by the name of Smith v. Camelford, 2 Veſ. jun. 698. where the point of cy pres was 
avoided, by holding (agreeably to the caſes in ſec. 4 pl. 1. intra] that whatever was not appointed, or was 
ill appointed, went as if no appointment had been made; and then the children themſeives, in whole fa- 
vour the docttine of cy pres had been applied, would take as tenants in tail. 


9. The following caſe was referred from Chancery for the 
opinion of B. R. By ſettlement made on the marriage of 4. 


with B. his wife, lands in G. were conveyed to the uſe of truſtees 


in truſt for A. for life, and then to ſecure a jointure rent charge 
to B., remainder in truſt for ſuch child or children of A. by B., and 
40, for, and upen ſuch tate, eflates, truſts, intents, and purpoſes, and 
in ſach proportions as A., by any deed or deeds, or by his laſt will, 
to be executed, c. ſhould appoint; and in default of ſuch ap- 
Pointment, aud as and when the uſes, 7c. to be thereby appoint» 
ed, ſhould teſpectively end aud determine, in truſt for the ſons of 
the marriage bey in tail male. There was iſſue of the 
marriage one ſon J. aud four daughters, A. by his will, deviſed 
the lands in G. and all otber bis real eſtate, charged with his deb 
and with annuities to two of his daughters, to.truſtees, to the 


0 


of his ſon . 12 life, remainder to truſtees to preſerve, remainder 


to the ſons of J. ſucceſſively in tail, remainder to his daughters ag 
c tenants in common in tail, remainder, as to part of the _—_ 
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at G., to the plaintiff E., one of the four daughters of A. in fee; 
but with power for F. to make jointures, charge with portions for 
younger children, and grant leaſes. Upon A.'s death, F. ſuffered 
a recovery of the lands at G., and deviſed them to the defendant, 
and died without iſſue. A queſtion aroſe upon the effect of the 
appointment by the will of 4. For E. the daughter, it was con- 
tended, that the limitation by that will to the truſtees to preſerve, 
and to the ſons and daughters of J. (who was himſelf an unborn 
ſon at the creation of the power) being againſt law and void, the 
eſtate appointed to E. took effect immediately upon the death of 
Aud, in oppoſition to the argument afforded by Pitt v. Fack- 
1 (pl. 9. ſup. which was cited), that the will ſhould be conſtrued 
ſo as to give an eſtate tail to J., it was obſerved, that the latter 
was the caſe of an appointment, not of lands, but of money to be 
laid out in land, where courts of equity allowed greater latitude of 
conſtruction; nor did the caſe cited in ſupport of it appear toy 
warrant the decree. But Buller, J. in delivering the opinion of 
the court, ſaid, that the (before ſtated) caſe of Alexander v. Alen 
ander was a complete authority againſt the argument, that if the 


intermediate limitations in ſtrict ſettlement to J. and his iſſue were 


void, it ſhould accelerate the plaintiff's remainder in fee; ſince it 
was there held, that, though the children (of C.) could not take, 
yet they ſhould prevent the limitation over; and he obſerved, that 
the conſequence of the doQtrine contended for on the part of E. 
would, in the preſent caſe, be, that the ſon of F., had he left one, 
would have been difinherited. If then, added he, the remainder 
to E. could not be accelerated, it became immaterial whether the 
appointment to the ſons of J. were void or not; fince, if void, 7. 
took an eſtate tail under the ſettlement, if not, he took an eſtate 
tail under the will, in order to effeQtuate the general intent of 
the teſtator. But this he did not deliver his opinion upon. And 
the court certified, that E., the daughter, did not take any eſtate 
under the ſettlement or the will. Robinſon v. ptr” ah 2 Durnf. 
& Eaſt, 241. 781. 2 Bro. Ca. Cha. 22. 344. S. C. f 
10. The following caſe was ſent from Chancery for the opinion 
of B. R. A., after having made his will, deviſed his eſtate 
called J. by two different codicils, to B. his wife for life, with a 
power to give and deviſe the ſame to any one or more of his child 
or children by her, in ſuch manner, ſhare, and proportion as ſhe 
ſhould direct and appoint by her will ; but /o as the ſaid eftate ſhould 
not be divided, but tranſmitted whole and entire to bis heirs. And he 
then deviſed the reverſion of another eſtate, adjoining to V., in the 
ſame manner; and willed that the two eſtates ſhould be conſidered 


ar one gſtate, and tranſmitted entire to his family ; and, in default of 


appointment, he deviſed them to his own tight heirs; and died, 
leaving three ſons and two daughters, who were all living when, 


he made the two codicils. B., the widow, by her will, appointed. 


the eſtate to G. the third ſon for life, remainder to truſtees to pre- 
ſerve, remainder to the'/ons of G. ſucceſſively in tail, remainder ta 
his daughters ſucceſlively * Pay like remainders to _ — 
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eldeſt · ſon, and to the three other childten and their reſpective iſe 
ſuccefſiyely. G. ſurvived his mother, but died an infant, leaving 


1 


A. his heir, The queſtion was, what eſtates the children re ſpec- 


tively. took ? The judges differed in opinion. Lord Kengon, Cl. |, 
and Org J. certified, that, as the children were the only objects 
mentioned in the power, they thought it clear that B. could not 


make any other-perſon a purchaſcr of any intereſt in the property; 


aud thus, the execution in favour of the grandchildren, as pur. 
chafers, was not warranted. But, although the appointment 


Could not take effect in the particular manner intended by B., yet, 


her general intention being that the children of her ſeveral chil. 


_ dren ſhould take eſtates of inheritance in tail general, on the death 


of their reſpectiee parents, they thought that that general inten- 
tion ſhould be carried into execution, as far as the power given by 


5 her huſband would allow ; and conſequently, that G. and his bro. 
thets and Gſters teſpectively took eſtates in tail general. This 


conſtruction they thought fairly warranted by great authorities. 
Aſtburf}, J. and Buller, J. on the other hand, premiſed their 


; . with obſerving, that the intention of the perſon creating 
the 


power, which, they ſaid, was the material object to be at- 
tended to in the execution of it, was to be collected from the 
words of the will, or other inſtrument giving the power, accord- 
ing ta the ordinary and common, not any legal or technical accep- 
tation. A ſettlement on a child for life, with remainders to his 
firſt and other ſons in ſtrict ſettlement, is in common parlance a 


ſettlement on the child; and the general, intention of perſons, who 


look forwards to future ſettlements, is, that the eſtate ſhall. be tied 
up as long as the rulrs of law will allow. Their certificate then 
proceeded. as follows: The queſtion is, whether the words 


c uſed in this will ſufficiently . indicate that intent; and we are | 


« of opinion that they do. If the words in ſtrict ſættle ment 
& had been uſed, the caſe would have admitted of no doubt, 
And we think the words © manner,” * ſhare,” proportion, and 
„ g tranſmit” are equivalent to them, The wife having a power of 
« ſettling the eſtate among the children, in ſuch manner as ſhe 
60 eke fit, it is as extenſive as if every manor had been er- 
ec prc{sly enumerated, or the teſtator had ſaid in ſtrict ſettle- 
«, ment or otherwiſe,” Beſides, the word © tranſmit,” in our judg- 
&« ment, moſt naturally applies to a ſtrict ſettlement, and means, 
« that the remote deſcendants of the teſtator, as far as the law 
cc allows, ſhould take by the gift of the wife, and not by deſcent. 
« The word © children' has been held to be co-extenſive. with 
« iſſue ; and to include grand-children and , great-grand-children 
« both in law and equity; as we find in Wi/d's. caſe, 6 Go. Bendl, 
c 30. and 1 Ventr. 231. We think that the intention of the teſ- 
e tator in this cafe requires that conſtruction, and that the teſta - 
& tor uſed the term children as denoting; the branches ſprung 
« from him. The expreſſions, that it was bis will and intention 


_ « © that the eſtate called V., and the other eſtate adjoining, ſhoud 
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« family,” confirm our opinion, The caſe of the Dube of Dewone 
« ſhire againſt Cavendjſb (above ſtated by the name of Cavendiſb 
« y, Cavendiſb,) ſeems to us to be in point : and the language there 
« afed by the court was, that whatever the perſon, to whom the 
« power was given, might do with the eſtate if it were his own, 
« he might do then, with the exception only that the children 


« were the objects. But, ſuppoſing that the eſtate could not, 


under this power, be ſtrictly ſettled on the iſſue of the chil- 
« dren, yet we ate of opinion, that the eldeſt cannot make a good 
« title to the eſtate. There is, prim facie, a conttadiction in the 
« power, which firſt enables the wife to give to one or more 0 


« the children in ſuch proportions as ſhe thought fit, and aſter- 


« wards adds the reſtriction, that the eftate ſhould not be di- 
« yided, but tranſmitted whole and entire to his heirs ; for if the 
« eſtate were always to remain entire, it could not be divide 

« inito different proportions. The only way of making the dif- 


& ferent parts of this power conſiſtent (provided the eſtate cannot 


« be limited in ſtrict ſettlement) is to conſider the word © heirg? 


« as applicable only to more remote defcendants than the chil- 


« dren, and to confine the wife's power of appointment to the 
« children during their lives only; in which cafe, whatever ap- 
„ pointments the wife might make amongſt the children during 
« their lives, the eſtate, after their d-aths, would go entire to the 
« right heir of the teſtator. If the teſtator delegated this power 
« to the wife, merely to ſecure the obedience of the children 
to her, this conſtruction will anſwer the end. In either way, 
« we are of opinion, that G. takes only an eftate for hfe-in poſ= 
« feffion.” Grifith v. Harriſon, 4 Durnf. 3 Eaft, 737. 


11. By marriage articles, certain monies were agreed to be 


' veſted in truſtees for the huſband during the joint lives of himſelf 


and the wife, and if he ſhould die firſt, leaving iſſue by her, for 


her during her life, and, aftzr her deceaſe, to apply the capital as 


he ſhould appoint, and in default of appointment, to be divided 
equally among the iſſue at 21, with power for the truſtees with 
conſent, Sc. to lay out the truſt money in lands, ſubjeQ to the 
fame truſts. After the marriage, an eſtate was purchaſed with 


the truſt fund, and ſettled upon the huſband, for the joint lives of 


himſelf and his wife, remainder to trultees to preſerve, Sc. re- 
mainder, in cafe he died firſt without iſſue, to certain uſes; but if 
he died firſt, leaving any child or children, then to the wife for 
life, remainder to all the child or children, in ſuch ſhares (it more 
than one) as the huſband ſhould appoint, and for want of appoint- 
ment, equally in tail, with croſs remainders between them; re- 
mainder to che eight heirs of the huſband. The eſtate was after- 


wards ſold, and the produce inveſted in bank annuities. The 
huſband by his will appointed part of theſe annuities to his ſon 
for his life, and then to the children of his fon as the ſon ſhould 
appoint; and made ſimilar diſpoſitions of other parts in favour of 
his other children and their iſſue. The appointments to the 
children being void as excceding the power, Lord Loughborough 
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held, they could not be remedied by giving the children them. 
ſelves eſtates tail, under the doctrine of cy pres, as in Pitt and 
Jackſon, (pl. 8. ſup.) even ſuppoling it a clear authority. There 

e appointment was to M. for life, remainder in tail to her 
children as purchaſers ; ſhe being entitled under the ſettlement 
to a veſted eſtate tail, ſubjeQ to be deveſted by the appointment, 
There was not therefore the difficulty which was in the principal 
caſe in conſtruing that he reduced her intereſt, that her children 
might take eſtates tail by purchaſe z and that might be executed 
cy pres, by letting the eſtate tail ſbe had exiſt, ſo as to carry over the 
benefit to her children. Here was a power to the ſon to appoint 


. _ to children in ſuch ſhares as he thought fit. No eſtate tail was 


given; but the children would take, either by the appointment, 
or for want of it, diſtributively per capita. But his Lordſhip held, 


_ that the appointment was void for the exceſs only; and what was 


ill appointed went as in default of appointment, Brjfowe v. 
Warde, 2 Vef. jun. 336. Ea | 

12. Perſonalty ſettled on marriage for the huſband for life, 
then for the wife for life, then for all and every the children and 
grand-children of the marriage, in ſuch ſhares, under ſuch reſtric- 
tions, at ſuch times, &c. as they or the ſurvivor ſhould appoint, 
The ſurviving parent by deed, on the marriage of one of the 
daughters, appointed part to truſtees for the daughter's huſband 


- for life, then for the daughter for life, and afterwards for the 
 _ children of the marriage. The ſame parent afterwards, by will, 


appointed other part for the ſeparate uſe of another daughter for 
life, then for all and every the child and children of the ſame 
daughter equally. She by ſuch will alſo appointed the reſidue ta 


| ſon of the marriage for life, and then for a/ and every his chil- 


dren equally. The appointment on the firſt daughter's mar- 
riage was held good, on the ground of an implied agreement; it 
being juſt as if it were appointed to her, and ſhe had ſettled it ſo 
with her huſband; though, if it had been done by will, and inde- 
75 of any modification of the daughter, it would not have 

eld. But the appointments by will to the children of the ſecond 


daughter, and of the ſon being general, and not confined to thoſe 


who ſhauld be in % at the appointor's death were held wholly 


void, even as to thoſe children who might afterwards be born in 
her lifetime. And the doQtrine of cy pres was here again held in- 
applicable to perſonalty ; the court obſerving that, if the parent 
appointee were declared entitled abſolutely, then his children 
would not (as in the caſe of land entailed) ſucceed in any manner 


intended by the appointor ; but it would go to his executor, and 


be liable to his debts. Routledge v. Dorrill, 2 Vg. jun. 357. 
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$2. IV. Where exceeded. How it ſhall be. Li. e. what ſhall be 
| the Conſequences of the Exceſs. . 


1. WHERE part of property ſubject to an appointment is ill 
; appointed, it ſhall go as the whole would have done in 
caſe of no appointment. In Bri v. Warde, 2 Fef. jun. 336. 
ad ſtated /ec. 3. pl. 11. ſub. So in Wilhn v. Piggott, 2 Ve, . 
355+ and ſtated /cc. 2. pl. 5. fup. Routledge v. Darrily 2 F of- gun. , 
357. and ſtated cr. 3- pl. 12. fup. and Smith v. 1. 
698. and ſtated in fide note p/. 8. ſup. r 
2. And where a prior appointment is void as to children un- 
born at the creation of the power; but a ſubſequent appointment 
js within the power, the latter ſhall not be accelerated by the 
zyoidance of the power, the intent being that it ſhall not take 
effect until the prior objects have failed. In Rabinjon v. Hard». 
cafile, 2 Term Rep. 241. and ſtated fer. 3. . g. ſup. 80 in Ret, 
ledge v. Dorril, 2 Veſ. jun. 363. And therefore where ihe ul 
terior appointment is to take effect beyond the limits allowed by 
law, as after an indefinite failure of iſſue, it is necedarily void. 


3. But where, after a void appointment in the firft inſtance, 
the ulterior object is within the power, and alſo to take within a 
due period, there the latter appointment will have effect at the 
preſcribed time. As where, under a power in a fetttement to 


appoint to children of the appointor, an appointment was, to a 


fon for life, and then in truſt for ſuch wife and children or child 

33 he might leave behind him; but if he ſhould die wwithoat leave 

ing a wife or a child him ſurviving, then in truſt for a daughter of 
the appointor. Although the appointment to the children of the 

fon was bad, yet it was held the fubſequent gift ſhould take ef 

ſect, on the happening of the events expreſſed. There is, (faid 

the court) an alternative; if the ſon leaves no wife or child at 
his death, then the limitation over, being to a good object, ſhall 
take effect; if he does leave a wife and child, then it cannot take 

elfect. Crompe v. Barrow, 4 Vef. un. 681. See Supl. tit. Dewſe 
ante, (F. e) ſec. I. v. 2. paſſim. | 


(A. 12) What is a good or void Power tof charge 
[or otherwiſe to diſpoſe of] Lands. 2 


$3. I. With reſpect to the Inftrument by which the Power is 
naked. 


I, ON the marriage of A. with B., who was then a widow, and 
| ſeiſed of an eftate in fee, articles were entered into, 

which A. covenanted, that B. ſhould have power, by deed or will, 
to diſpoſe of her eſtate, after ner deceaſe, to any perſon what- 
4 : K k 4 ſoever z 


| ſoever; and that he would do any act to confirm the fame, Aſter 


marriage, the wife, by leaſe and releaſc, reciting the articles, con. 
veyed her eſtate to truſtees, after her death, to the uſe of her na- 
tural ſon for life, with remainders over. Aſterwards the huſband 
and wife levied a fine of the premiſes, and declared uſes thereof 
different from thoſe of the releaſe, Lord Northington held, that 
the wife having the legal intereſt in her, the leaſe and relraſe were 
not good to paſs her eſtate, either as a conveyance or as an execu- 
tion of a power and that the eſtate paſſed by the fine, Bramball 
v. Hall, Ambl. 467. RS 

2. Previouſly to the marriage of A. B. with C. D. his wife, 
who was entitled by deſcent to the inheritance in fee in re- 
mainder of the moiety of a fruſt 'efate, articles were entered into 


between A. B. of the firſt part, C D. of the ſecond part, and 
truſtees of the third part, whereby it was agreed, that certain 


eſtates, which C. D. was then entitled to in pofſcfſion, and all 


ſuch eſtates either real or perſonal, which ſhould or might deſcend 


upon or tome to her _ her coverture, or to her huſband in her 
Tight, ſhould be to her ſeparate uſe, and to be difpoſed of as ſhe 


| ſhould by deed or will, Sc. appoint. And A. B., the huſband, 


coyenanted to do all proper acts for veſting ſuch eſtates in C. D.'s 
appointees accordingly. The moiety of the truſt eftate afterwards 
fell into pofſefhon, and then C. D. made her will, and thereby, 
after noticing the articles, deviſed her faid moiety to her huſband 
for life, remainder (ſubject to a 500 years term, to her children 


by kim and their ifſue, in the uſual courſe of ſettlement. It was 


objected, that the power was not well raiſed by the articles, and 
that C. D. could only have done it by new-modelling her intereft. 
But Lord Ch. Northington ſaid, that ſhe muſt have effected this 
by way of grant, the legal eſtate being in truſtees; and that ſuch 
a grant would only have operated by way of declaration of truſt, 
which he thought the articles themſelves amounted to. Many 
inſtances, his lordſhip obſerved, occurred where the court would 
not aſſiſt a defective inſtrument, againſt the heir, unleſs there was 


a meritorious conveyance, In the (above ſtated) caſe of Bramhall 


v. Hall. he was of opinion, there was no meritorious Conveyance. 
Here the proviſion was for children, and meritorious. And he 


held, that the articles were a good reſervation of the eſtate, and 
that the will was a good appointment of it. Wright v. Englefield, 


Ambl. 468. And this decree was aſtetwards affirmed in the Houſe 
of Lords. Wright v. Cadogan, 6 Bro. Parl. Ca. 156. S. C. 
3. Previouſly to the marriage of A. B. with C. D. his wife, 
who was ſeiſed of a freehold eſtate, a bond was entered into by 
former, with a condition, empowering C. D. to diſpyſe of her 
rechold eſtate, by deed or will, notwithſtanding her coverture, 
No ſettlement appeared to have been made on the occaſion, nor 
any other tranſattion to have paſſed but the bond. The wife, af- 


tex warde, by her will, gare her cſtate to her younger children in 


fee. Qn a queſtion, Whether the power was well reſerved? a diſ- 
tinction was taken between the preſent and the laſt voy uu 
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done. A duplicate of this paper, without ſeal or flamp, was figued 


Powers. 


There, it was ſaid, the /ega/ eſtate was in truſtees; but in this, 
it remained in the wife; and it was argued that, whatever might 
have been the caſe, if the wite had made a diſpoſition for a va- 
luable conſideration, yet, this being a queſtion between volunteers, 
the court would not interfere, But Lord Camden ſaid, it was a 
miſtake to call it a queſtion between volunteers the agreement 


was on marriage; and the wife might have compelled the huſband 


to join her in a fine. And though the two caſes differed, in re ſpect 
that the wife had only the equitable intereſt in the one, and the /zgat 
intereſt in the other, yet the principle of the determination was 
the ſame in both;; and he decreed a conveyance to the younger 
children, Nippon v. Douding, Ambl. 555. 

4. Previouſly to the marriage of A. with B. his wife, who was 
entitled to à reverſi»nary eſtate in fee, B. ſigned a paper writing. 
quithout ſeal or lamp, which ſtated, that it was agreed that B.'s 
fortune ſhould be ſcttled or remain to their joint uſe for her life, 
or the life of the longeſt liver; and if, (in the event, which hap- 
pened,) B. ſhould die firſt, then the aforeſaid fortune to be at her 
own diſpoſal ; and it was agreed, that proper ſettlement deeds to 
this :tf-& (ſhould be prepared, as ſoon as it could couveniently be 


by A. Ou the ſame day and year B. made her will, and after 
certain ſpecific deviſes, gave the reſidue of her eſtate and effects 
to 4, The marriage took effect, and B. died ia the lifetime of 
A. The court of B. R. would not permit a title of ſo doubtful 
equity as they thou. ht that of a claimant under B.'s will was, to 
be ſet up in defence to an 2 brought by her heir at laws 
ſince there was no colour for fing the articles gave any legal 
title. ln Doe v. Staples, 2 Durnf. & Eaft, 684. 


8:8. I. With reſpe& to the Ap authoriſed by the Power. 


1. "PESTATOR deviſed lands to his ſiſter and her heirs z but 


willed, that ſhe ſhould in fix months after his death, by 
ſome writing or good affurance, ſettle her eſtate on his brother for 
life, and on her ſiſter E. for her widowhood, if ſhe ſurvived her 
huſband, and after their deceaſe, on any other perſon or perſons 
for their ſeveral lives, who were or ſhould be deſcended from the 
teſtator*'s mother, as her ſaid ſiſter ſhould think fit and appoint; 
and that ſhe might, at any time during her life, make void any 
appointment, and nominate any new perſon to receive ſuch profit 
out of her «ſtate, provided it were to the deſcendants of his mo- 
ther, becauſe it was his deſire, that his eftates ſhould continue to perſons 
always deſcended from his mother; and for that purpoſe, he adviſed, 
that a writing might be made to truſtees for 9 years, to the uſes 


aforeſaid. The fiſter, after the teſtator's death, appointed, — 


with power of revocation, which ſhe afterwards exerciſed. 
then limited the lands to truſtees, to permit A. B. a deſcendant 
of the mother, to receive the rents during his life, remainder to 


his ſons ſucceſſively in tail male; 2 


505. 


"= ONE made a feoffment, with power of revocation 
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other deſcendants of the mother ; remainder to the right heirs of 
the brother. The general queſtion was, Whether the fiſter had 
power, by the will, to difpoſe of the inheritance ; and if ſhe had, 
whether it was properly exerciſed? Lord Hardwicke thought, 
that the teſtator intended a ſucceſſion of freeholds to deſcendants 
of the mother; but, in order to effeuate this, the filter muſt 


have a power of limiting the inheritance z and he cited Humber. 
flone v. Humberſflone, ſtated in 16 Vin. 333. and reported in 1 P. 


Vm. 333. He was therefore of opinion, that the teſtator in- 
tended eſtates for life to all the deſcendants in efe at his death; 
(but to theſe his lordſhip could not add thoſe who come in e af- 
terwards 3) then the remainder to the heirs of the body of the teſ- 
tator's mother, remainder or reverfion in fee to the right heirs of 
the teſtator, (not of the mother.) Godolphin v. Godolphin, 1 Vef. 21. 
2. Eftates were devifed to truſtees, to the uſe of ſeveral per- 
ſons ſucceſſwely for life, remainder to traſtees to preſerve, &c. 
remainder to their reſpective firſt and other ſons fucceffively in 


fail male ; but, with power for the truſtees, on the birth of every 


fon of each tenant for life, to revoke the uſes before limited to 
their reſpective ſons in tail male, and to limit the eſtates to ſuch 
ſons for their reſpective liver, with immediate remainders to the 
reſpetive ſons of ſuch fons in tail male. Lord Hardwicke was of 
opinion, that this clauſe of - revocation and re-ſettlement was 
againft law and void, as tending to a perpetuity, and repugnant 
to the eſtate limited. And this decree, upon appeal to the Houſe 
of Lords, after the judges had delivered their unanimous opi- 
nion againſt the legality of the clauſe, was confirmed. Lord 
v. Duke of Marlborough, 5 Bro. Par. Ca. 592. Huck v. 
Hucks, 2 Vef. 568. S. P. EPR EY, 


(A. 14) Where it is well executed; as to the Manner. 


Sgr. I. With reſpeR to the Nature of the Inſtrument. 


by «writing, 
ſealed and delivered, in the prefence of three witneſſes, 


and that he might limit new uſes upon the revocation, and that 
the feoffees ſhould be ſeiſed to ſuch uſes. Afterwards he deviſed 
theſe lands by his will, ſealed, and publiſhed in the preſence of 
three witneſſes. This was held to be a good revocation. Hub- 
bard's caſe, Hil. 17 Fac, cited Lit. Rep. 218. . 

2. E. a feme covert and F. her huſband, by deed and fine, 
conveyed ſeveral eſtates, the property of E., in C., L., and A., to 
the following uſes; viz. as to the eſtates in C. and L., except as 
therein mentioned, and certain parts of the eſtates in M., to the 
uſe of F. for life, remainder to E. and her iſſue in ſtrict ſettle- 
ment; and as to the reſidue of the eſtates in M., and all other 
the eſtates of which no uſe was before limited, to the uſe of 
truſtees, upon truſt, by ſale or mortgage, to raiſe ſuch ſum of 
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money as F. and E., or the ſurvivor of them, ſhould, by any writ- 
ing under their hands and ſeals, or under the hand and ſeal of 
the ſurvivor of them, atteſted by two or more credible witneſſes, 
direct or appoint ; and then, to convey to F. for life, and, after 
his deceaſe, to ſuch perſon or perſons, and for ſuch eſtate and 
eſtates, fc. as E. ſhould, by any writing under her hand and 
ſeal, &'c. direct, limit, or appoint z and, for want, c. to herſelf 
in fee. And in the deed was contained a proviſo, that, if there 
ſhould be no iſſue by F. on the body of E., or, being ſuch, all of 
them ſhould die in the lifetime of E., then it ſhould be lawful for 
E. by any writing under her hand and ſeal, atteſted by tuo or more 
eredible witneſſes, (notwithſtanding her coverture, c) to revoke, 
alter, change, or make void all or any the uſe or uſes, Cc. therein 
contained, except the eſtate for life limited to F., and except ſuch 
eſtates as ſhould be ſold or mortgaged for raiſing money, as afore- 
ſaid z and, “ by the ſame,” or ** any other deed,” to grant, limit, 
and appoint the ſame premiſes, to any perſon or perſons, for ſuch 
uſe and uſes, c. as ſhe ſhould think fit, direct, or appoint. Af- 
terwards E. not having any children living, made her will in writ- 
ing, under her hand and ſeal, in the preſence of three witn: ſſes, 
and thereby, without taking notice of the ſ-ttlement of 1726, ſhe 
deviſed all her eſtates which deſcended to her, and in which ſhe 
or her huſband, in her right, or any other perſon in truſt for her, 
then had any eſtate, ſubject as therein. mentioned, to her buſband 
and his heirs. A queſtion aroſe, whether E. had properly exe- 
cuted the power of revocation by her will? In ſupport of the af- 
firmative it was argued, that the will was a writing under the 
hand and ſeal of the appointor, atteſted by three witneſſes, and 
ſubſtantially as well as literally anſwered the deſcription, and com- 
priſed all the requiſites of the power. That, to give a contrary 
interpretation to the power, by reaſon of the latter words, © by the 
ſame or any other deed,” would be to contradiQ the former part of 
it, which enabled E. to revoke the uſe by any writing ; and it was 
accordingly decreed, that the power was well executed. Roſcom- 
mon v. Foulkes, 4 Bro. Parl. Ca. 523. A queſtion was raiſed as to 
the validity of an appointment under a power, given to a hu/band and 
wife and the ſurvi vor, over a reverſionary intereſt, after their death, 
to be executed by any writing under hand and ſeal in the preſence 
of two witneſſes. The wife, after the huſband's death, married 
again, and, during coverture, appointed by will under hand, &c. 
It was objected, that a writing, in form of a will, was a defeQtive 
inſtrument here; for it was not intended to be executed by will, 
but by ſome inſtrument to take effect in the /ifetime of the party, 
becauſe to be executed jointly : and then, when it was to be executed 
by the ſurvivor, it ought to be done by the ſame kind of inſtru- 
ment. Sed per Lord Chancellor“ There are ſeveral - caſes, 
«where, when a power was reſerved to be executed as here, a 
« will, purſuing the requiſites of the power, has been held a 
« writing within that power ; nor could it be intended, in this caſe, 
* that the inſtrument ſhould take ee in the lie of the parts 


508 Powers, 
de it being over the reverfionary interefl. Suppoſe by an inſtrument 
« not in the form of a will, ſhe had appointed expreſely after her 
« death; it would have been good. Then it was no objection, 
& that ſhe had done it by an iaſtrument, which fpake, that it was 
. fo take effeft after her death ; and the gift appeared to be the 
« ſubjeft of the power.” Burnett v. Man, 1 Ve. 157. 
3. Lands were limited by A. and B. (ſather and fon) to the uſe 
of A. for life, remainder, ſubject to a jointure rent-charge, to the 
uſe of ſuch perſon or perſons, and for ſuch eſtate and eftates, Cc. 
28 A. and B. by any of their “ deed or deeds,” (either with or with- 
out power of revocation,) to be by both of them ſealed and deli. 
vered in the preſence of two or more credible witneffes, ſhould 
from time to time jointly grant, direct, limit, or appoint. And, 
in caſe of the death of either of them, then as the ſurvivor of them 
by any “ deed or deeds,” to be executed as aforeſaid, ſhould from 
time to time alone grant, direct, limit, or appoint; atid in default 
of ſuch appointment, to the uſes therein mentioned. B. died in 
8 the lifetime of A., who afterwards, by his will, gave part of the 
premiſes to his brother in ſtrict ſottlement. It was held in B. K. 
that the power was not duly executed by the will; Lord Mans/ield, 
in deliycring the opinion of the court, obſerving, that there were 
no words to lay hold of, upon the conſtruction of which it might 
be ſupported; for the fir ft requiſite which the power impoſed was 
not poſhuble to be performed by will; which was, that it ſbould be 
by joint deed of A. and B. Now there could not be a joint will, 
It was true, he faid, the furvivor had the ſame power; but hen it 
was © emphatically” reſerved to be executed by © deed.” Now the 
word deed had a technical ſignification, to which a will was in no 
reſpect applicable. If any words had been thrown in, ſuch as 
writing, inſtrument, or other term of a general comprehenfive 
meaning , it might have been fair to have taken advantage of it, in 
favour of the intention. But here were no ſuch general words; 
and the intention of the perfon who ereated the power could not 
© And, when properly be fulfilled, unleſs the form was om purſued. Earl 
OTC of Darlington v. Pulteney, Cowp. 260. Sce Bramboll v. Hall, 
3 {tated in (A. 12.) ſupra 1. pl. 1. 
proverty is executed by vill, ſuch will muſt be regularly proved; as, where 4 ſeme covert, having a 
power to appcint pertonal eſtate by will, left a teftarwentary. paper, which, it was contended, was an ex- 
ecution. This paper was not proved in the eccleGaftical court; but this, it was argued, was unneceſ- 
ſary, dince it was-only the writing of a feme covert executing a power, and not ſtrictiy a will, her buſ- 
ba d not conſentivy to it. or Hardwicke, however, was of opinion, that though in notion of law a 
wiſe could not make a Mill, yet, when ſhe had a ſeparate power over her eſtate, and might diſpoſe of it 
by will, ha ever tort of w/iting ſhe left ought to be firſt prove in the ſpiritual court, which will-not 
give probatr oithe with; but «ominitration with the will, av a teſtomentary paper, atinexed, Roſs v. 
Ewer, 3 Aik. 6 8 one v. Forſyth, Dougl; 707. Colhay v. Sydenham, 2 Bro. Ca Che 319. S. P. 
And an inſtrument made in execution of a power, either coupled with as intereſt, or a mere naked autho- 


ri ys retains al/ irs uſual properties ; fo bat, if an appointment be made in ex-cution of ſuch power, by 
ill (of the eſſence of which ſpecies of conveyance it ie, to be ambulatory and incomplete till the dearh of 


- the teſta er and the po intre de before the appointor, the appoimment will not take effect; but the 


property will lapſe as undiſpoſed oi ; and this was determined in the cales of Oke v. Heath, and Duke 
of Marivorovgh v. Lord Godolphin, boch (tated in upp. tit, Deviſe (V. e) ante, Ses alſo Lawrence v. 
Wallis, Ib. (K 6} | 


- 


« #* 


$49; II. With refpeQ to the Firmalities in the Execution of the 


Inſtrument. | 


1 12 were conveyed to certain uſes, with a power for the 


ſettlor to revoke thoſe uſes, by any deed or writing, to be 


executed in the preſence of fix or more credible witneſſes, three 


whereof were to be peers of the realm. The ſettlor afterwards 
made another will, atteſted by three witneſſes, none of whom were 
peers, whereby he revoked this ſcttlement, and thereby gave a 
great part of his eſtate to H. On behalf of M. it was inſiſted, 
that, although this might not be a revocation in ſtrictueſs of law, 
by reaſon the circumſtances were not purſued, either in the num- 
ber or quality of the witneſſes, yet, as this will was made with great 
deliberation, (it being in proof, that the draft was not completed 
until fix months after inſtructions given for it, and that Lord Ch. 
J. Pallexfen's opinion was taken upon it,) this will ought to be an 
effe ctual revocation. in equity, for, the circumſtances preſcribed 
were only to prevent ſurpriſe, and it was evident that there was 
none in this caſe. But it was held, that the will was no revoca- 


tion of. the ſettlement, either in law or equity; for, in all caſes of 


ſettlements. and revocations, merely voluntary, every circumſtance 
ought to be purſued. Ducheſs of Albemarle v. Earl of Bath, 
2 Freem. 193. 3 Ca. Ch. 55. See 8. C. ſtated in 16 Vin. 497. 
pl. 4; and ſide note. Attorney-General v. Thruxton, ſtated in 8 J in. 
479. . 17. 2d: point in Sarge/on v. Sealy, ſtated in (A. 17) 
pot; and Godwin v. Kilſba, Amb. 684. 8. P. | 

- 2. T. made a ſettlement of /ands to the uſe of himfelf for life, 
and afterwards to ſuch child or children, and for ſuch eſtate, or 
eſtates, as he ſhould by any writing under his hand and ſeal, teſtified 
by two credible witneſſes, limit and appoint. He, afterwards, 
made a will, which was executed in the pre ſence of /wo witneſſes 


| only. And the queſtion was, Whether this, being void by the 


ſtatute of frauds as a will, ſhould nevertheleſs be good as a declara- 
tion of truſt; and an execution of the power? And it was decreed 
to be a good execution of the power: for, though it was not effec- 
tual. in all points, (as it was-intended,) as a will, yet it was a 
writing,, which had all the circumſtances required by the power. 
Denn v. Thwaites, cited 3 Ch. Ca. 69. 2 Vern. 80. S8. C. but on 
another point. | * 

3. A ſum of money to which 4. was entitled, was veſted, pre · 
vious to her marriage, in truſtees, upon certain truſts; and, in 
caſe of no children living at the death of A., ſne dying in the life- 
time of her huſband, then to be for ſuch uſes, &c. as 4. ſhould; 
by her /a/! vill and taſlament in writing, or other writing under her 
hand and ſeal, to be atigſſed by two or more credible witneſſes, not · 
withſtanding her intended coverture, limit, &c. Afterwards A. 
died, living her huſband ; and, on the day ſhe died, a paper in het 
hand-writing was found in her cloſet, but not ſigned by her, nor 
{telked by witnefles, the tenor of which was as follows, * « I 
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| Rood in the ſame ſituation as a mere firavger z and, if one ſhould 


& declare this my will. To fiſter Elizabeth T, 100]. To 
« ſiſter Sarah Roſs tool. To my ſon Ale Roſs 4ool?” 


And containing in like manner legacies to ſeveral other perſons 


to the amount of 1240/. The queſtion was, Whether this memo- 
randum was 2 ſufficient appointment within the power 7 And 
this queſtion Lord Hardwicke reſolved into another, Whether 
this being taken as a wi or paper writing, the ſolemnity of ſeal. 
ing and atteſting were neceſſary to both? He was of opinion, that 
the latter words in the clauſe, under her hand and ſeal, Cc. were 
referable as well to the will as to the other writing. That, . then 


„ in truſt to transfer the moiety unto ſuch perſon, &c. as the 


« ſaid Arn ſhould. in and by her laſt will and teſtament in writing, 
« or other writing under her hand and ſeal to be atteſted, &c, 
«limit, appoint, and declare,” &c. was one entire ſentence; 


and, being ſo, the words were naturally referable to both. There- 


fore the obſervations which had been made on the word “ or” 
being a disjunQive, were not material in this caſe. The mean- 
ing of framing it in this manner was, to give A. a greater latitude 
than the words wil! in writing only would have done. And his 
lordſhip thought the caſe of Dormer v. Thurland, (ſtated in 
16 Vin. 484. pl. 19.) much ſtronger than the preſent one. And 
he held, that the power was not well executed. Roſs d. Euer, 
3 Atk. 156. wt | 

4. On the marriage of C., an eſtate was ſettled upon himſelf 
for life, with remainders over in the common form. Articles 


were entered into, when J. the eldeſt ſon, and T. the younger 


ſon of C. came of age, reciting the ſettlement, and that, whereas 
there was thereby no. proviſion for younger children, though ſeve- 
ral were then living to the intent therefore that 300 J. might be 
raiſed, C. the father, J. and T. had taken it into conſideration, 
and agreed, that 300 J. ſhould be raiſed upon the eſtates, immedi- 


ately after the death of C., and to be paid to ſuch younger children 


in ſuch manner and form as he ſhould, by his laſt will duly executed, 
direct and appoint; and in order to have the ſame effectually done 
and affured, the ue ſons did covenant, that, after the father's 
death, any part might be granted, mortgaged, &c, for raiſing the 
gool. to be paid as the 44% will and teflament of C. ſhould direct 
and appoint. The father, by will, atteſted only by tuo witneſſes, par- 
ticularly diſtributed this 3000. It was contended, that this provi- 
Gon could not take effect, as there was not a proper execution of 
the power; the will not being ſuch as would paſs lands according to 
the fiatute of frauds, all the requiſites of which, it was argued, were 
called for by theſe articles; for, the addition of the word ( duly” 
was tantamount to * /egally:” and Wagstaff v. Wagstaff, (ſtated 
in 8 Vin. 129. pl. 5.) and Langford v. Eyre, (Rated in 16 Vis. 479- 
pl. 11. fide note,) were cited. But it was obſerved by the court, 
that this was the diſpoſition of the ſons, and not of the father, who 
was only referred to as a proper perſon to apportion the ſums, 
and paſſed no intereſt in the lands from himſelf. He therefore 
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charge his eſtate with a ſum, to be divided as a mere ſtranger 


ſhould think proper by will, the neceſſity of its being a will con- 
ſormable to the ſtatute did not occur. And the court was of 
opinion, that the power was well executed. Jones v. Clough, 
2 Vg. 365. 5 ' | 
g. D., by will, had given ſeveral ſhares in the Sun Fire Office to 
F. his daughter, and after his deceaſe, to ſuch perſons as ſhe, by 
her will, ſhould direct; and he had alſo deviſed real and perſonal 
eſtates in Jamaica, in moieties, the one moiety to F. for life, and, 


after her deceaſe, to ſuch perſon as ſhe by will ſhould direct; the 


other moiety to R. in like manner. F., by her will, reciting that 
of her father, diſpoſed of the Sun Fire ſhares, and alſo of the real 
eſtate; but the will was not executed to paſs real eſtate, there 
being tw witneſſes only to it. It was contended, that, where 
the power was to be executed by will, it muſt be ſuch an one 


2s would paſs the property that was the ſubject thereof; and 


therefore, as land as well as perſonalty was the ſubje& on which 
this power was to attach, the teſtator, meaning to give a power 
over both, mult have intended that the inſtrument ſhould be ſuch 
as would diſpoſe of the real eſtate as well as the perſonal. Sed per 
curiam—The will, being ſufficient to paſs the perſonal eſtate, 
was, ſo F a a good execution of the power. Duff v. Dalzell, 
1 Bro. Ca. Cha. 147. | 

6. By marriage ſettlement, 300. New South Sen annuities was 
agreed to be transferred to truſtees, for ſuch uſes as A. B. (a 
married woman,) by any writing or writings under her hand and 
ſeal, atteſted by two or more credible witneſſes; or by her laſt 
will and teſtament, to be by her ſigned, ſcaled, and publiſhed in 
the preſence of the like number of witneſſes, ſhould appoint. 
A. B. made two teſtamentary papers, the one of them beginning: 
This I defire may be done as my laſt will and teſtament.” 


Wherein, 2mongf: other things, ſhe ſaid, “I bewill to my huf- 


« band the ſum of 3oo/., my new joint ſtock annuities for his 
« own uſe.” This was written on unſtamped paper, and was only 
ſigned by the teſtatrix. She afterwards, on the ſame day, made the 
following teſtamentary writing upon /amped paper: * This is my 
laſt will and teſtament, at my death, for my huſband to bewill 
«to him the ſum of 3oo/l., which is now in the joint ſtock an- 
t nuities, for his own uſe.” The teſtatrix, having fixed the two pa- 
pers together with a wafer, requeſted two witneſſes to atteſt the 
ſame, which they did; and ſhe declared the ſame to be her will, 
and delivered it to one, who kept the ſame till her death. The 


Maſter of the Rolls thought the ſtamp equivalent to a ſeal, with- 


out having recoutſe to the wafer which annexed the ſtamped pa- 
per to the other; and he therefore held it an inſtrument executed 
according to the power. Firſt point in Sprange v. Barnard, 2 Bro. 


1 


Ca. Cha. 585. | 


7. A power to revoke the old and declare new uſcs, with the con- 


ſent in writing of truſtiet, was held ill executed, where the appointor 
bgned the coulcat in the name of one of the truſtees, under a 
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general por to conſent to any deed he choſe to make. Hawting 
v. K. , 3 „410. ? | 105 | F "5 4 
- 8: 5 is cer being to revoke and appoint a- new, by deed 
inrolled, another deed of revocation, propetly executed and affented 
to, but not inrolled till after the appointor's death, was on this 
Secount held had it being held thit every act required to be done 
In the execution of a power, muſt be completed in the lifetime of 
| the perſon exccuting it, B. 5 | 
S.. III. In regard to adhering to the particular Adds authoriſed, 
T. 1* replevin, the defendant avowed upon a ſettlement ; with a 
I power to R., by deed or laſt will, to give or deviſe 200/. to 
any younger child unmarried, or what on marriage, ſhould be 
agreed to be paid, or an annuity out of the twenty acres in queſ- 
tion, to continue / long after the deyiſor's death as the daughters 
tion, or what ſhould be agreed on marriage, or any paxt thereof, 
2 — be unpaid, until they received 2000. a- piece. #Afterwards 
N agreed to pay the defendant 150/, marriage portion, and an 
annvity was granted until*1 50/. ſhould be raiſed. The defendant 
avowed for a year's arrear. It was contended, on this point of 
the caſe, that, this was not good, any more than limiting an 
eſtate for #409 lives would be in a power to leaſe for three lives; 
but it was anſwered, that the grant was in the words of the power; 
to which the court agreed, and Jones and Twiſden ſaid, it had 
been held, on the ſtatute of leaſes, on the words, © otherwiſe 
i than for three lives or twenty-one years,” that a leaſe for a leſs 
period was good. And the principal caſe was adjudged for the 
a 5 defendant. Briefs v. Bolton, 3 Keb. 692. 20. 745. 15. 
2. Upon a marriage ſettlement, a power was given to every 
tenant for life, when in poſſeſſion, to limit hereditaments to any 
woman he ſhould marry, or her life, by way of jointure and in bar 
of dower. The tenant for life made a leaſe for 99 years, deter- 
minable on the death of his wife; and it was held, on a ſpecial 
verdict on ejectment in B. R. that, however ſhe might be entitled 
to relief in a court of equity, yet, af /aw, it could neyer be /aid to 
be an execution of the power; for the Hater were very different, 
the one being a freehold, and the other a chattel, and the freehold 
in her being a qualification in any after-taken huſband to be a 
member of parliament, kill game, &c. But Lord Talbot held the 
leaſe to be warranted by the power, ſaying, that it was not a di- 
feftive but à blundering execution; and he decreed the defendant 
to pay all the coſts both in law and in equity. Rattle v. Fapbam, 
2 Stra. 992. See 2 Burr. 1147. 2 J 6 waeren das vn 
3. A power in a marriage ſettlement of an undivided third 
part of an eſtate to male ſale of, or convey in exchange, igr or in pay 
'of other manors, lands and hereditaments, the ſaid undivided thir 
part of all or any of the ſaid manors, &c. for the beſt price in 
money or ſuch other equivalent n Ni 
bereditamenti a to the truſtee Thould ſeem proper. This * 
> 25 | * 12 ; 


— 
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was held to authoriſe a partition, the effect of which was pre- 
| , iſely the ſame as an exchange as to the intereſts of the parties. 
led Abel v. Heathcote, 2 Vef. jun. 98. 4 Bro. Ca. Cha. 278. 8. C. 

4. A power in marriage articles to charge an eſtate agreed to be 
limited, after the parents“ deaths, to the firſt and other ſons, Qc. 
with ſuch ſums for the benefit of younger children as the father 
ſhould appoint, was held well executed by his directing a ſale. 
Long v. Long, 5 Veſ. jun. 445. 

5. A power in a ſettlement to appoint lands 7s children was 
held well executed in equity by a deviſe to truſtees to ſell, and 


an appointment of the purchaſe money to the children. Ken- 
worthy v. Bate, 6. Ib. 793. | 


.. IV. With reſpect to the Indication of an Intent to execute 
"Ts the Power. | 


I. C. Deviſed the income and produce of loool. Sauth- Sea ſtock 
to F. for life, and gave him a power to diſpoſe of 4oo/., 
and in default, Cc. he gave the ſame to a charity, F. made his 
will, and thereby gave ſeveral legacies, and then deviſed the ref 
and reſidue of his perſonal eſtate amongſt his neareſt relations. 
The queſtion was, Whether this 400/. paſſed by that deviſe of the 
refdue, and whether that was a good execution of the power? 
Faro evidence was offered to prove, that it was the intent of F. 
that the 40e/. ſhould be diſpoſed of by his will; but it was not 
allowed by the Maſter of the Rolls, who held, that this was not 
an execution of the power; but that the 400. muſt go over ac- 
cording to the will of the firſt teſtator. Moulton v. Hutchinſon, 
1 Ath. 559. 2 Eg. Ca. Abr. 659. note a. 8. C. 
er! 2. C. ſurrend' red a copyhoſd eſtate to B. and another to the 


Au. uſe of the wife of C. for life, and, after his death, to pay the rents 
in bar and profits to all her children equally, and then in ttuſt to ſuch 
deter. uſe or uſes as C. ſhould by deed or will appoint; and for want, 
her Sc. to his ſon J. C. and his heirs, The wife died; and then C. 
| 


made his will, in which there was the following clauſe : “ As to 


* 0 « all the reſt, reſidue, and remainder of my effects, real and per- 
erent, « ſonal, of what nature, kind, or quality ſoever, 1 give to my ſon 
chold G. C. in full bar and fatisfaQtion of what he may claim by vir- 
N « tue of the cuſtom of London, or otherwiſe,” The queſtion 


1 was, Whether C. had, by his will,” made a proper appointment to 
Bo G. C. of the copyhold eſtate? Lord C. Hardwicke obſerved, that, 


DET. though a man might execute a power without reciting it, or taking 

pom, the leaſt notice of the power; yet it was neceſſary he ſnould men- 7 
bird tion the eſtate which he diſpoſed of, and he muſt do ſuch an act, 

thin as ſhewed that he took notice of the thing which he had a power 

als to diſpoſe of. C. had other lands on which the deviſe to G. C. 


n might be ſatisfied. Here was nothing that was at all deſcriptive 
166 18 of the thing which C. had a power to diſpoſe of, but what was ap- 
2 . þlicable to other eſtates of which he was ſeiſcd, and of which he 
50 could equally difpoſc ; and his lordſhip was of opinion, that the 
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power was not executed. Ex parte Caſwall, 1 Atk. 559. Nee 


v. Read, 8 Term Rep. 118. S. P. | 1 286122 
3- One, by his marriage ſettlement, had a power to charge an 
eſtate with 2000. after the death of his wife, and a term of years 


was raiſed for that purpoſe. The, huſband made a will in theſe 


words; © Fir/t, I charge all my real eſtate,” c. and it was held 
by Lord Hardwicke, that, if a man had a power to charge an 
eſtate, it was not neceſſary in the execution of it that he ſhould 
refer to the deed out of which the power aroſe ; for, in a court of 
equity, it was enough that his intent appeared; and if, in the 


execution, he ſufficiently deſcribed the eſtates he had a power to 


charge, (and here he had charged all,) the eſtate. would be cer. 
tainly bound; eſpecially where the perſon charging was a purchaſer of 
the power. And his lordſhip held, that the power was well exe- 


cuted. Probert v. Morgan and Clifford, 1 Ath. 441. . 


4. Tenant for life of a truſt eſtate, with a power to ſettle a 
jointure on any woman that he ſhould marry, not exceeding 5000. 
a- year, by deed, in cqnſideration of his marriage, and of a mar- 
riage portion of 3ooo/., reciting his power, and that he xvas minded 
to execute it in the fulleſt extent, limited to his wife for her jointure 
ſeveral farms of the yearly value of 4991. 14s., according to the 
rents they were then let at. Soon afterwards he made his will; 
and finding that the lands, when the leaſes expired, would fink in 
their value about 7o/. a- year, (which they accordingly afterwards 


did,) he by a codicil thereto defired and earnefily requeſled his ſon, 


inaſmuch as the lands he had ſettled upon his mother were greatly 
fallen in value, to make up her jointure 500. a-year. Sir 7, 
Feky!, at the Rolls, was of opinion, that the will, as auxiliary to 
the ſettlement, might be conſidered as completing that which, 
though the obvious intention of the parties, was, on account of 
their taking the falſe criterion of the rental to aſcertain the value, 
before imperfect; and he held, that the words, defire and requeſt 
were ſufficient for this purpoſe. Vernon v. Vernon, Ambl. 1. 

5. On the marriage of A. with B. his wife, a ſum of 3coo!. 
3 per cents, the property of B., was veſted in truſtees, amongſt 
other purpoſes, after the death of the ſurvivor of 4. and B., and 
upon the event which happened, of there being no children of the 
marriage, to transfer the ſtock as A. ſhould by deed or will appoint. 
A. made his will, and gave ſeveral pecuniary and ſpecific legacics, 
« and all the reſt and reſidue of bis monies, and ſecurities for money, 
« pods, chattels, and perſonal eflate whatſoever, and of what nature 
« or kind ſoever, after the death of his wife, he gave“ to the de- 
fendant. The teſtator's property was inſufficient to pay the lega- 


cies by about Goo/. The queſtion was, Whether the 3ooo!. 
_ Paſſed by this reſiduary bequeſt ? The Maſter of the Rolls ſtated 


the following rule from 12 Mad. 469. When one has an autho- 


4 rity, and does an act which can be good no other way, but by 


« virtue of that authority, it ſhall be underſtood to have been done 
« by virtue of it; but when one has an intereſt, and an authority 
« together, and does an act generally, it ſhall be conſtrued in rela- 
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xc tion to his intereſt; and not to his authority.“ Applying this 
doctrine to the caſe before him, his Honor was of opinion, that 


the will was not an execution of the power. And this decree was, 


upon an appeal to the Lord Chancellor, confirmed. Andretut v. 


Emmett, 2 Bro. Ca. Cha. 297. Buckland v. Barton, (K) infra, 


pl. 3. 8. P. l a — * 4 
6. £.4000 was ſettled in truſt after the death of the huſband 
and wife, for the children of the marriage, in ſuch proportions as 


the huſband and wife, or the ſurvivor, ſhould appoint. | There 
were four children. By the marriage-ſettlement of one of them 


it was recited, that « whereas ſhe was entitled to 1000/., part of 
* the ſum of 4000/., paysble at the death of the father: and alſo 
« to a ſum of gool., both which would belong to her intended 
t huſband ; and whereas the father had agreed to ſecure an addi- 


& tional portion; in conſideration thereof,” Oc. the ſettlement * 


proceeded; but no appointment was ever made. This recital 
was held a good appointment of the 1000/., the mode never being 
regarded where the intent is clear; and here the father declared 
her entitled to this ſum, and the huſband made a ſettlement in 
conſideration of it. Wilſon v. Piggett, 2 Ve. jun. 351. 

7. Deviſe of real eſtate in truſt to ſell, and the produce, with 


the reſidue of the perſonalty, to be in truſt for teſtator's wife for 


life, and after her deceaſe, as to one moiety, for ſuch perſon or 
perſons as ſhe ſhould by any deed or writing, or by will with two 
or more witnefſes appoint ; and for want, c. over. The real 


eſtate was not fold. The wife, not having any real eſtate, by will 


atteſted by three witneſſes, after bequeathing ſome ſpecific articles, 
made this diſpoſition, “ all the reſt, reſidue, and remainder of my 
« eſtate and effects, of what nature or kind ſoever, and whether 
cc real or perſonal, and all my plate, china, linen, and other uten- 


&“ fils which I ſhall be poſſeſſed of, intereſted in, or entitled to at 


tc the time of my deceaſe, ſubject to all my juft debts, I give to 
« A. B.“ Held an execution of the power. It would be difh- 
cult, ſaid the court, to explain that the widow's intereſt under her 
huſband's will was not her eſtate. She had the enjoyment of it 
during her life, and a power of diſpoſing to whatever perſon and 


in whatever manner ſhe pleaſed, with the ſmall addition of two 
- witneſſes. By her will ſhe gave all her. eſtate and effects, with 


augmentative phraſes. But take it according to the ſtrict techni- 


cal rule in Clere's caſe, that a general diſpoſition will not paſs 


what the party has only a potuer to diſpoſe of, unleſs it be neceſ- 
ſary to ſatisfy the words of the diſpoſition, here the widow had 


no other real eſtate; Standen v. ſame, 2 Veſ. jun. 589. Decree 


affirmed in Dom. Proc. 3 ib. 300. (A). 


38. Settlement of an eſtate in Yorkſhire to the uſe of the father for 


life, remainder to M. his eldeſt ſon for life, remainder to his ifſue 
in the uſual courſe of limitations, remainder to . his ſecond 
ſon and his iſſue, in like manner; with power for M. and V., 
when they ſbould reſpectively be in the actual poſſeſſion of the premiſes, 
to appoint the ſame or apy oy ATI wife for her life, - 
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her joĩnture. Prior to M. s marriage with J. he and his father 
enter into articles, that, if the marriage ſhould take effea, AA. 
ſhould, within twelve months afterwards, ſettle and aſſure to F. 
an eftate during her Jife, to take effect from his death, in freebold 
lands in the county of York, of lool. per ann. or ele an annuity of 
Io]. per ann. to be ifſuing out of freehold; lands in the county of 
York. The father died within twelve months; M. took poſſeſſion 
and died, without having made any ſettlement, and without hav- 


ing had any other real eſtate, Held in Chancery, that the eſtate 


was bound by the articles in the hands of the remainder-man ; 
the court conceiving that, at the time of making them, the power 
was in contemplation of the parties, as the ſon had no other real 


_ eſtate out of which he could make the ſettlement ; and this be- 


ing for the conſideration of marriage, the court would ſupply the 


defect. Jackſon v. ſame, 4 Bro. Co/. Chan. 462: 


9. Bequeſt-of 1009/. conſolidated bank annuities, to truſtees 
Tor the ſole, uſe and benefit of teſtator's daughter E., the ſame not 
to be ſubject to the debts, control, c. of her then or any after- 


taken huſband j and, at her death, the ſaid ſum to be abſolutely in 


her power to diſpoſe of by her laſt will and teſtament, or any 


deed or writing purporting to be her laſt will and teſtament, to any 
perſon or perſons, purpoſe or purpoſes, ſhe ſhould: think fit 3 but 
if no ſuch appointment, then the fame to become the property of 
teſtator's grand-daughter. . E., the daughter, by her will, after 
giving ſome ſpecific legacies, proceeded thus : “ All my freehold 
© meſſuages, lands, woods, and hereditaments, and alſo all my 
c focks, funds, monies and ſecurities, and all other my real and 
« perſonal eſtate and effects whatſoever, I give, deviſc, and be- 


tc queath the ſame reſpectively unto,” cr. Held at the Rolls, 


that this amounted to an appointment of the 1000/. bank annu- 
ities, the bequeſt of which was not a mere power to diſpoſe, but 
an abſolute giſt, qualified only as to E. 's ſituation as a married 
woman, and to prevent the huſband from taking as adminiſtrator 


| In caſe of her death. How otherwiſe could property be given to 


2a married woman? This muſt be included in the word my, be- 


| ing an abſolute intereſt in her, Hales y. Margerum, 3 Ve/. jun. 


299. | 7 / 
7 2 By marriage ſettlement, ſtock was veſted in truſtees for A, 


the huſband, for life, and if the wife ſhould ſurvive him, in truſt to 
transfer, c. the ſame in ſuch manner and form as A., by his laſt 


will and teſtament in writing, or by any other writing duly executed 


by him in the preſence of two or more witneſſes, ſhould appoint; 
and, in default of appointment, then for the children of the marriage, 
A. died in his wife's lifetime, without having made appointment of 


the ſtock ; but by his will, after 22 introductory words, de- 
claring his intent to diſpoſe of his eſtate and effects, which he. 


had or was intereſted in, but not noticing his power, or the ſtock, 
gave ſome ſmall legacies, and appointed his wife and another 
he utors. Held, that the will was not an execution of the 
txec i, he words being applicable only to the teſtator's abſolute 
90 | | property 
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property; and this caſe was diſtingoiſhed from the two preceding 
ones, in which the words would otherwife have been inoperative, 
as the teſtatrixes had no other right of diſpoſition. Langham v. 
NRenny, 3 Veſ. fun. 467. Nannoct v. Horton, 7 BB. 391. 8. P. 


where it was held; there could not be an inquiry into the circum- 
ſtances of the teſtator's propertieme . 
TY 990 94 14 7 TEXTS 


Seth. V. With reſpect to the Time or Event, at or upon which it 
may be executed. . 

1. 1* Hargrave, in the latter part of note 2. to Co. Litt. 113. 
a. obſerves, that Lord Cole takes for granted, that, if 
there be a deviſe to A. for life, and that, aſter his deceaſe, the lands 


Hall be fold by the teflators executors, they cannot ſell the reverfion, 


but muſt wait till the death of the tenant for life ; and that- the 
caſe there cited from Bro. Abr. Deviſe, pl. 1. countenances this 
opinion. But the annotator informs us, that in one report Judge 
Haughton argues, that the words © after the deceoſe of the tenant 
for life, mean only to mark the determination of his eſtates, not 
to limil the time for ſale ; and therefore, that a ſale may be in his 
lifetime; and that, in another, Judge Ciench expreſſes himſelf 
almoſt to the ſame purpoſe, 2 Bull. 125. Godb. 46- And he 
adds, that there is alſo a caſe againſt Lord Cote in 2 Leon. 220, 
and that the point is doubted in Cre. Car. 382. "PR ork 

2. By marriage ſettlement, lands of the feme were conveyed 


to the uſe of the huſband for life, remainder to the uſe of the 


wife for life, remainder to the uſe of ſuch child or children of 
the marriage, for ſuch eſtate and eſtates, and ſubject to - ſuch 
powers, proviſoes, &c. as the wife ſhould by deed or will appoint ; 
and for want of ſuch appointment, to the uſe of ſuch child or 
children, and his and their heirs, equally, as tenants in common; 
and for want of ſuch iſſue, to ſuch uſes as the feme ſhould appoint, 
and for want, Oc. to her right heirs. There was iſſue of the 
marriage one ſon. ' The huſband died in the lifetime of the wife; 
who, by her will, reciting the ſettlement, gave the premiſes to the 
ſan in fee; but, in cafe he ſhould die before. 21, and without iſſue, 


then over. The ſon ſurvived the mother about five years, and 


then died, an infant and without iſſue. On a diſpute between 
his heir at law and a claimant under the will of the mother, it 


was held in C. B. that the appointment by the will was void, 


there being a ſon then living. And it was ſaid that, as there was 
iſſueliving at the time of her death, her power to give it to a ſtranger 
could never have ariſen, for ſhe had no ſuch power, but upon 
failure of ifſue ; though, added Lee Ch. J., had the ſon died in 


ber lifetime ſhe might have had the power of diſpoſing it, agree- 


ably to Holt v. Burleigh, (ſtated in 8 Vin. 220. pl. 13, Doe v. 
Denny, cited in 2 Wil. 337. 1 16. 270. a. S. C. Sce Ree v. 
Dunt, 2 B. 336. b. See alſo Deviſe, (I. 6) ante. 

3. Lands were deviſed to the uſe of A. and his iſſue, in ſtrict 


ſettlement, remainder to B. and his iſſue in like manner; with 
LI3 power 
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power for. 4. and B. when they ſhould reſpeQiyely be in poſ- 
ſeſhon'from time to time, by deed or deeds, to aſſign, limit and ap- 
point to, and for, any wife or wives, an eſtate for life of all, or 
any part of the ſaid lands, (which altogether, were of the an- 
nual value of 190/.) In 1712 A. married; and by ſettlement ap- 

inted 98“. per annum to truſtees and their heirs, in truſt for E. 
his then wife, for, and in name, and in lieu of her jointure; with 
a proviſo, that, if E. ſhould not, within three months after widow- 
hood, releaſe her dower, the ſettlement ſhould: be void; and a 
covenant, that E. and his ſons by her, ſhould quietly enjoy, ac- 


cording to the limitations of the deviſe. In 1738, A., by another 


deed, releaſed the proviſo in the former deed; and, in 1751, he, 
by another deed, reciting the former, and that he had ſince re- 
ceived oO. additional fortune, appointed in the ſame form, all 
the reſt of the land to truſtees for her during her life after his 
deceaſe, for increaſe of her jointure. It was contended, that the 
additional jointure in 1751, was not watranted ; ſince the power 
was completely exhauſted by the ig deed, which had no expreſs 
reſervation, nor intended any. Sed per curiam—*© In the natural 
< conſtruction of this power, there was nothing to bound it, but 
cc the will and diſcretion of the huſband. The deviſe was drawn, 
« as if intended, thrat the power ſhould be executed at different 
« times; * by deed or deeds, from time to time.” It has been ſaid, 
« that this was made to take in the caſe of ſubſequent marriages. 
4 The words * wife or wives,” would alone have been ſufficient 


4 to anſwer that. For, common ſenſe would ſhew, that one wife 


ec muſt be dead before there could be any new appointment to 
« another. The former words were therefore nugatory, unleſs 
thus interpreted. The intention then was clear, namely, that 
« it was originally intended to be awarded at different times, 
„ even upon the ſame woman.” And it was obſerved, that the 
words of the power in Harvey v. Harvey, (ſtated in 16 Vin. 480, 
pl. 12.) were not ſo ſtrong as theſe in the preſent caſe. It was 
alſo argued, that A., by the terms of the frſt deed, had bound 
himſelf from making any further jointure, but this, the court ſaid, 


could not be inferred, Zouch v. Woolflon, 1 Black, Rep. 281, 


2- Burr. 1136. 5. C, 


Se. VI. With reſpect to the Appointee. 


1. A Mother, having a power to diſpoſe of 600/. among her three 

daughters, in ſuch proportions, and payable in ſuch man- 
ner as ſhe ſhould chink fit, gave 3ool, thereof at different times to 
one, 200/. to another, and 100/. only to a third (who had married 
without her conſent). It was held, that the mother was autho- 


- rized to yary the proportions, ſhe being made the judge; and that, 


if ſhe made an inequality, the court would not enter into the 


. motiyes of it, unleſs it were illuſory ;' as, in a caſe, where a mo- 


ther, having ſuch a power, gave only an eleventh part to a daugb- 


ter; aud that, cycn in ſuch a caſe, if the child by miſbehaviour 


deſerved 


Qi TAST ROT 0 


_bute. It was held, however, in B. 


Powers, 


deſerved it (though it muſt be yery groſs indeed), the court would 


not vary it. In Maddiſon v. Andrew, 1 Vef. 59. See Liſter v. 


Raiſon, and Auflin v. Auflin (3 Vin. 437. pl. 11. and fide note) 
8 , 0 f 1 


. ln ee Ate (ſtated in (A. 7) ante) it was ſaid 


by Sir Thomas Clarke, that the wife, under her power of appor- 
tioning the ſhares, might have given an intereſt for life in a par- 


ticular ſhare to one child, or have limited the capital of the ſame 
' ſhare to another, or even to a third upon a contingency ; but that 
ſhe could not have given any one child merely a reverſionary in- 


tereſt, for it was intended as a proviſion, and therefore ſuch an ap- 
intment would be deemed illuſory. 2 Yef. 642. Adams v. 


Adams. (A. 7) fec. 3. pl. 4. ſup. S. P. 


3. Teſtator gave all his real and perſonal eſtate to his wife, to 
the end that ſhe might give her children /uch fortunes at ſbe ſhould 


think proper, or they beſt deſerved ; to whom he charged his ſons 


and daughters to be dutiful and obedient. There were five chil- 


dren of the teſtator who ſurvived him, a ſon by a former wife, and 


four daughters by his laſt. The ſon had an eftate ſettled upon 
him of 4oo/. a- year; the daughters had portions of about 500!. 
a · piece. The mother, by will, in execution of the power, deviſed 
the eſtate to truſtees to ſell ; and, out of the money, to pay two of 
the daughters zoo/. a-piece, to the ſon one guinea, and the re- 
mainder to two other daughters. Bill by the repreſentative of the 
ſon to ſet aſide the appointment as illuſory. ' For the daughters it 
was ſaid, that the wife had a diſcretionary power, which ſhe had 


executed very properly, conſidering the proviſion which the ſon 


was entitled to; and, though the father might know of that pro- 
viſion, yet he did not mean it ſhould not have weight with his 


wife in the execution of. the power. And Lord Camden being of 


the ſame opinion, the bill was diſmiſſed. Burrell v. Burrell, 
Ambl. 669. Macey v. Shurmer, Atk. 389. S. P. 


4. Teſtator, ſeiſed of freehold and copyhold eſtates, the latter 
of which had been lately ſurrendered to the uſe of his will, after 


ſeveral bequeſts, gave the reſidue of his real and perſonal eſtate to 


his wife for life; and then followed this clauſe: “ And my fur- 


« ther will is, that my ſaid wife ſhall, and I do hereby give her full 
i power and authority to diſpoſe of the ſame, in and by her laſt 
« will and teſtament to be duly made, t and amongst ſuch of my 
« relations as ſhall be living at the time of my deceaſe, in ſuch parts, 


e ſhares, and proportions, and as ſaid wife ſhall think proper.” After 
the teſtator's death, the wife made her will; and thereby, after 


reciting the power, gave the freehold and copyhold premiſes to 
P. T. a relation of her huſband, in fee. It was contended that, 


"under the power to give to . juch of” the teſtator's relations as, 


&c. the wife could not ele one ooly, but was bound to diſtri- 


executed, the wife's authority being quite diſcretionary as to the 
objects. And it was obſerved, that the caſe of powers to diſtri- 


bute among children, which was there adduced in argument agsi wy 


L14 


that the power was well 
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lands were limited, in remainder ex 


the. validity of the, execution, ſtood upon very different grounds; 


ſince powers of that nature were confidered:as portions for the 
25 children. ; Spring v. Biles, 1 Dum. & Hafh, 435% note. | 
F By marriage ſettlement, a manor and lands were limited to 

the huſband for life, remainder to the wife for life, remainder to 


all and every the child and children of the marriage, in ſuch parts, 


ſpares, and Prefers and for ſuch eſtate and eſtates, not exceed- 


ing an eſtate or eſtates in tail, c. as the huſband ſhould by deed 
or will appoint; and in default of appointment, equally. The buſ- 
band, by bis will, appointed one acre; of the premiſes to his eldeſt 
ſon A. and his daughter B. ſor their liyes, and the liſe of the ſur- 
vivgr, with remainder to ſuch perſon as ſhould be entitled to the 
reſidue of the premiſes; and he then appointed the reſidue to his 


fon C. and his iſſue in ſtrict ſettlement; with remainder over. Ld. 


C. Thur lau was of opinion, that the execution intended by the teſ- 
tator was totally illuſory, and void. -Pocklingfon v. Bayne, 1 Bro. 


Ca. Ch. 450. See Pawlett.vs Paxulett (A. 3) ſet. 2. ple 1. ante. 


6. By ſettlement made on the marriage of J. with B. his wife, 
| pe@tarit upon ſeveral eſtates 
which afterwards determined, to the uſe of A. for life, remainder 


to the uſe 4 ſuch child and children of A. by B., and for ſuch 
_— eſtate and eſta | | 
in writing, or by his laſt will, to be executed, c. appoint z and 


tes, intents and/purpoſcs, as A. ſhould, by any deed 


for want of appointment, then to the uſe of all and the ſame 
child and children, as tenants in common in fee. ere being 
iſſue of the marriage two children, a ſon and a daughter, A., by 


deed, appointed the premiſes, after his death, to the ſon in fe 
tail, remainder tp the daughter in fee ſimple. This excluſive ap- 
| . to the kon, it was contended, was not warranted by the 
power; and Pocklington v. Payne (above ſtated) was cited. But 
held in B. R. that the power was well executed; Buller I. ob- 
ſerving, that the terms of it were, © to ſuch child and children, 
and not ** to and amengst all and every, as in the cited caſe; and 


thus the appointor was expreſsly authorized to give to one and he 


thought Spring v. Biles (pl. 4. ſupra) was with the difference only 

of relations inſtead of children, a ſtronger. caſe than the preſent, the 
power there being, to and amongst, Cc. in ſuch parts, Mares, and 
proportions, which imported that a diviſon was intended. Swift v. 


Gregson, 1 Durnf. & Eoft, 432. 


7. Feme covert, purſuant to a power, bequeathed, in an event 
which happened, two third parts of a certain fund worth about 
5000. to her children equally, and ſhe gave the remaining third 

bis deceaſe to be divided 
en 1 res as be ſhould think proper; 
and in caſe her ſaid huſband ſhould educate and bring up his ſons: 
and daughters, ſhe directed he ſhould have the intereſts, of their 
. .  reſpeCtive fortunes. The huſband appointed x/. to one child, two 
Other ſmall ſums to two other children, and the teſidue of the third 


part to her huſband for life; and after 
among his children in ſuch ſhare or 


part over which his power extended to three other of the children. 


At the Rolls: — The intent was to give each child ſome ſhare a | 


premi 


dition 


tenan! 


origin 
lite t 


and that muſt be: a ſubſtantial ſhare, or a reaſon muſt be aſſigned. 
But here no reaſon was aſſigned or proved. The appointment was 


. 
- 


A Hs 
Ib. 349, 

© le! Bt think proper ag 2 

Au Menger i . 4 * 6 | p 
8. Voluntary bond to pay Goo). “ unto and amongſt all ſuch 


| 
C1 


«;rbi/d; or children of A. as the obligor ſhould” by deed or will ap- 


4 point; and for want of appointment, to and amongſt all ſuch, 
cid or children of A. as might ſurvive the obligor. An appoint- 
ment by will of the whole to one of fix children eſtabliſhed ; the 
obligor having clearly reſeryed' to himſelf the power to fix the 
obje s. Vollen v. Tanner, Ib. 218. L Amr 

9: A power, given by will to appoint 10001. for the benefit of 
a married woman and her family, was held, from the accompany- 
ing\circumſtances, but not as a general rule, to authorize an ap- 
pointment to the huſband. M*Lerath v. Bacon, B. 159. 


* See (A, 7) ect. 2. ſupra, DONA eber 


(A. 1 5) To charge, c. Land, Ho. well executed 5 er 431. 


in reſpect of the: Perſon doing it. Feme covert, 
[nfant,] Tc. ; BY Sk ONE 1 l 


1. ONE ſeiſed in fee, on his marriage, ſettled lands on himſelf 
for life, then to his wife for life, remainder to the iſſue of 

the marriage, then over. And the deed contained a proviſo, that 
it ſhould be lawful for the wife, during her life, to demiſe the 
premiſes to any pexſon for ſuch term, with and under ſuch con- 
ditions, rents, and reſervations, in ſuch manner to all intents as 
tenant in tail might do by the ſtatute 32 Hen. 8. The huſband 
died, and the wife married again ; and hen ſhe and her ſecond huſ- 
band demiſed the premiſes purſuant to the power. And two 
queſtions were made. Firſt, whether, the leaſe being made by 
huſband and wife, when the power was given to her alone, this 
was a good execution thereof, or whether it was not ſuſpended by 
the marriage? Secondly, whether this leaſe by the huſband and 
wife pught not to have been made by fine? And it was held, upon 
the firſt queſtion, that this was a good execution, notwithſtanding 
the coverture. And, as to the ſecond, that no fine was neceſſary ; 
ſor the eſtate of the leſſees was not derived from the leſſors, but 
aroſe out of the eſtate of the feoffees or releaſces named in the 
original ſettlement. And that, therefore, nothing more was requi- 
lite to raifing it than what was required by the deed which cre- 
ated the power. Bailey v. Warburton, Com. 494. See Harris v. 
Graham, ſtated in 3 Vin. 479. pl. 12. and ſecond point in Godols 
pbin v. Godolphin,' 1 Vef. 21. 

2. The caſe of Rich v. Beaumont, ſtated in 4 Vin. 168, pl. 26. 
zog 22416: 277. pl. 47. has been ſince reported in 3 Bro, Ca, 581 

> ifs . a a 30 5 


therefore held illuſory and void. Spencer v. Spencer, 5 7 5 
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308. But the reporter, after ſtating that the court of Chan- 
cery directed a caſe for the opinion of the court of X. B. 
adds, in à note, that, after a very laborious ſearch, he had not been 
able to diſcover a ſingle trace of any further proceedings in the 
cauſe, except an order of the court of Chancery, directing the cafe 
to be ſettled by the Maſter, in caſe the parties differed in ſating it. 

See Powell on Powers, 36. 8. C. 1 05 
3. A., having an only daughter about 16 or 17 years of age 
that had married B. clandeſtinely, who ſoon afterwards be- 
came a bankrupt, by his will deviſed all his freehold, copyhold, 
and real eſtate, and all his leaſehold eſtate to truſtees, their heirs, 
executors, adminiſtrators, and aſſigns, in truſt to apply the reſidue, 
aſter paying their own charges, to the ſole uſe of his daughter 
during her life, and not to be ſubject to the debts or control of 
her huſband, and to permit her by deed or writing, executed, Qc. 
notwithſtanding her coverture, to give and diſpoſe of all his free. 
hold, copyhold, and leaſehold eſtate as ſhe ſhould think fit, ſhe 
having a particular regard to his poor relations in Cornwall; and 
he gave to the ſame truſtees, whom he made joint executors, his 
perſonal eſtate, in truſt for the ſeparate uſe of his daughter. 4, 
died ſoon afterwards. His daughter, being under 21, though 
above 17, afterjher huſband's bankruptcy, and whilſt living ſeparate 
from him, made her will, and th „ in purſuance of the power 
given her by her father's will, bequeathed to her daughter A. 
000). to be paid her at 21, with a proviſion for her maintenance 
in the interim, She then gave legacies to ſome poor relations, ap- 
Pointed the two truſtees in her father's will, and two others joint 
executors, guardians, and truſtees to her daughter, and then de- 
viſed the reſidue of her real and perſonal eſtate to the plaintiff, 
One queſtion was, whether the will of the daughter was a good 
execution of the power in her father's will as to the real eſtate ? 
Lord Hardwicke remarked, that this queſtion had never been de- 
termined that he knew of. He could find no caſe where a power, 
given generally, could be executed by an infant; and therefore he 
would make none. As to the general queſtion concerning powers, 
it muſt be admitted, he ſaid, that there were ſome powers which 
an infant might execute, as, where he was a mere inſtrument, or 
conduit pipe, where no prudence or diſcretion was required, or 
where his right was not affected. But this caſe was a power 
coupled with an intereſt, Beſides, there was an objeQion upon 
the penning of the power, againſt the daughter's executing it 
during infancy, for the teſtator, having the coverture in view, 
had excluded that diſability, giving her power to diſpoſe, notwith- 
ſanding it; and would alſo have excluded the caſe of infancy, 


had he fo intended. And his lordſhip was of opinion, that 


the power was not well executed as to the real eſtate ; but, as to 

the perſonal eſtate, as the feme was above the age of 17, at which 

age, if ſole, ſhe might have made a will thereof, that was clear of 

the principal objection made as to the real eſtate z and 3 
7 | | h 
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the power was held to be well executed with reſpect to it. Herle Mr. Har- 
. Greenbank,' 3 Att. 696. 1 Vef. 298. 8. C. — 
Litt. 114. a. entertains the opinion, which he fortifies by a train of argument and authorities, that a 
power to ſell, when given to executors, e nomine, will go to the ſuryivor z by reaſon that it is annexed 
to their office and character, which itſelf ſurvives. 


(A,.16) Suſpended, determined, or extinguiſhed, | ws. 


„ D the marriage ſettlement of A. B. lands were limited to 
him for life, remainder over in ſtrict ſettlement; with a 
er for the tenant for life in poſſeſſion to make leaſes for 21 
years in poſſeſſion, reſerving the beſt rent. A. B. by leaſe and re- 
leaſe, conveyed all his life eſtate to C. and his heirs, in truſt to 
apply the profits in payment of an annuity of 150/. to V. during 
the life of A. B., and the ſurplus to A. B. The year following 
he conveyed all his eſtate to truſtees for 99 years if he ſhould live 
ſo long, for payment of his debts ; but with an expreſs reſervation 
of all leaſes granted or to be granted, Afterwards, he made a 
leaſe of the lands in queſtion to L. according to the terms of the 
power, It was conterided, firf}, that after the conveyance to C. 
it was impoſſible for A. to grant a leaſe in ae, he having 
thereby parted with the whole of his life intereit ; and therefore 
the leaſe to L. could not, in fact, commence till after A. B.'s 
death, who had no authority to grant ſuch a leaſe: 2dly, that by 
the conyeyance to C. the power was extinguiſhed, with reſpect to 
A.B, Lord Mansfield obſerved, 1/t, that it was not neceſſary that 
the grantor ſhould have aua/ pofleſſion to execute the power; 
but he thought poſſeſſion there meant the receipt of the rents and 
profits, which were applied to his uſe. 2dly, That where, indeed, 
the whole life eſtate is conveyed away, the power muſt be at an 
end z but that the conveyance here was only to let in a particular 
charge, ſubje& to which the rents ſtill belonged to 4. B. The 
power was therefore held to be ſubſiſting, and well executed. 
Renn v. Bulkeley, 1 Dougl. 291. See Goodright v. Cater, (E.) 
4. pot. | | Ee 
K 2. . of reſidue of perſonalty to truſtees for A. for life, 
and then to and among all and every the children and child of A. 
if more than one, in ſuch ſhares and manner, for ſuch intereſts, 
Ec. (in the fulleſt terms, ) as A. ſhould appoint; and in default, 
rc. to veſt at 21. A. had two children, one of whom attained 
21, and died in her lifetime. A. afterwards appointed the bulk 
to the ſurviving child; and held good, though only one object 
remained. Boyle v. Biſhop of Peterborough, 1 Veſ. jun. 299. | 
3. But where there was a power to appoint among children an 
appointment to one who was dead, ſo as to veſt it in the repre» 
ſentative, was rejected, the objects being perſonal. The death; 
however, of that one did not affect the power as to the ref, 


Maddiſon v, Andrew, 1 Jg. 57. 
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4. Mr. Butler, in note 1. Co. Litt. 342. 6. et ſeq. has laid down 
and ſubſtantiated, by a train of argument and authorities, ſeveral 
rules reſpecting the_/uſpenſon and extinfion of powers. Theſe he 
premiſes with a general diviſion of powers, diſtributing them into 
powers collateral to the land, i. . which are given to mere 


ſtrangers, who have not any intereſt in the land; and powers 
relating 10 the land, i. e. which are reſerved to perſons who 
have either a preſent or future intereſt in the land. And 
this latter ſort he ſubdivides into two claſſes, powers annexed to the 
eflate in-the land, and powers in gra the former being, where a 
perſonas an eſtate in the lands, and the eſtate to be created by 


the power is to take effect in poſſeſſion during the cuntinuance of the 


eſtate to which the power is annezed; (ſuch as the power of 
leaſing in poſſeſſion given to A. B. in the above- ſtated caſe ;) and 


the latter being, where a perſon 


has an eſtate in the land, but the 


eſtate to be created by the power is not to take effect till after the 


determination of the eſtate to 


ich it relates; ſuch as a power to 


Jjointure an after- taken wife. As to powers collateral to the land, 


the annotator informs us, that a fine, feoffment, or common re- 
covery will not extinguiſh or deſtroy them, nor can they be re- 
leaſed. As to powers relating to the land, ſuch of theſe as are 
in the nature of powers appendant to the eftate, may be extinguiſhed 
releaſe, feoffment, ſine, or common recovery, and are alſo liable 

to be ſuſpended or extingaiſhed even by any of the conveyances 
which are ſaid not to operate by tranſmutation of the poſſeſſion, 
as bargain and ſale, leaſe and releaſe, and covenant to ſtand ſeiſed; 
and, as an aſſurance of this nature, which carries the whole of the 
ntor's eſtate, is a fotal deſtruction of the powers appendant to 


it, ſo, ſuch-as carries only a part 


of the eſtate, J/u/pends, during the 


continuance of that eſtate, the exerciſe of the power, or at leaſt 
the eſtate to be raiſed by it; and any ſuch aſſurance, which in- 
duces only a charge upon the eſtate, neceſſarily ſubjects the eſtate 
to be created by the power to that charge, (See letter (C) pf.) 


Next, with reſpect to powers in groſs 


, theſe, we are told, ate not 


affected by bargain and ſale, leaſe and releaſe, or covenant to ſtand 
ſeiſed. And this, if the appointor even makes a conveyance in 
fee, by any of theſe aſſurances, as they do not paſs a greater eſtate 
than the grantor has a right to convey. But, if he conveys by 
fine, feoffment, or 2 which ofſurances_comvey a tortious fee, 


the power will be extinguiſhed: 
may be alſo releaſed to thoſe in 


A power in groſs, it is added, 
remainder. But Mr. Butler ob- 


ſerves, chat, although it is ſaid, that a feoffment, fine, or common 
recovery may extinguiſh powers annemed to the eflate, or in groſs, 
yet they do not unawidably extinguiſh theſe powers in all caſes; 


and he inſtances the Earl of Leicefler's caſe, (ſtated in 16 Vin. 


491, 2. pl. 14.) and Herring v. Brown, (ſtated in ib. 494. (E) 
fide note to pl. 3.) in both which caſes the deed and fine operated 
as an execution of the power, and not in extinfion of it. See 


Ingram v. Parker, ſtated in (C) 


in Suppl. tit. Recovery, (W) poft, 


52. See alſo Hut. note, tated 
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1" (A. 17) Defective Execution. Sußplied in Equity. 16Vin. 483. 


mere il 1: n Maſter of the Rolls, in Fitzgerald v. Lord Falconberge, 5 
wers 1 (Rated 16 Vin. 492. pl. 20. and fince reported in 3 Bro. 
who Par. Ca. 543.) obſerved, that the ſecond poſition of Lord C. 
King, in Sayle v. Freeland, (ſtated in 16 Vin. 496, 7. pl. 2.) that, 
if the power, in that caſe, had not been ſtrictiy executed, equity tuould 
help in ſuch a little circumflance, where the owner of the eflate had 
ly declared his intent, was going too far, unleſs there was ſome 
equitable circumſtance in the caſe; for it was contrary to the re- 
ſolution in the caſe of Bath v. Montagu, (ſtated in Co. 14. ante.) 
See Powwell on Powers, p. 15 2. et ſeg. | | 
2, In the caſe of Smith v. Aſbton, (ſtated 16 Vin. 483. pl. 3. and 
fide note,) one circumſtance ſhould be attended to, namely, that 
the eſtates chargeable with the portions were, ſoon after the death 
of A., ſettled by R. (the eldeſt fon of 4.) upon his marriage, on 
his wife, (who had 500/. for her portion,) and the ifſue of the 
marriage, without notice of the notes in writing prepared by A., 
which were afterwards found by the verdict to be his will. 
3. A. upon his marriage covenanted, that his eſtate ſhould be 
chargeable with 10004. for the benefit of younger children: and 
his wife having an eſtate of her own, ſhe and her huſband, after 
marriage, levied a fine of it, and the uſes declared were, that A. 
and his wife ſhould have a power, by any deed or writing under 
their hands and ſeals, or the ſurvivor of them, by his or her laſt 
will, to appoint and divide the eſtate among their younger children, 
in ſuch proportions as they or the ſurvivor ſhould think proper. 
4. ſurvived, and by his will gave his daughter, (who was the only | 
younger-child) 300o/. which, he declared, ſhould be in lieu and 0 
in full ſatis faction of the 1000/. covenanted to be raiſed out of his 
own eſtate, and he charged the 3000. on his wife's eſtate, intend- 
ng thereby to execute his power. Lord Hardwicke was of opinion, 
that the power was, in /ub/ance, well executed. It was true, the 
direct terms of the power were not purſued ; but the intent and 
deen of it was: it was admitted, that the father might have ap- 
pointed part of the efate to be ſold, and the money raiſed by ſuch. ' 
fle. And what was done was exactly the ſame thing. The | 
court might order a ſale; and, though the will might not enure 
43 a good execution of the power in ſtrictneſs, yet, within the 
meaning and deſign of it, it was a good charge for the young 
lady's benefit. Roberts v. Dixall, 2 Eg. Ca. Abr. 668. pl. 19. 
4. M. having a power of charging a real eſtate with 4000/.' by 
deed or will, executed in the preſence of three witneſſes, to any 
perſon ſhe ſhould appoint : ſhe, being about to marry, by articles, 
erecuted in the preſence of tuo witneſſes only, appointed 2000/,, 
— of the 4000/., to be for the uſe and benefit of her intended 
ulband- during her coverture; and after her death to her fon. 
The other 20000. ſhe made a voluntary diſpoſition of by will; but 
did 
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did not execute it in the preſence of three witneſſes: The firſt 


queſtion was, Whether the articles entered into upon the marriage 
ga mounted to an appointment of the firſt 20000. within the power? 
Lord Hardwicke was of opinion that they did; for that, notwith - 
ſtanding it was inſiſted, that it was a defeQtive appointment, be. 


cauſe-there were only two witneſſes ; yet this court could ſupply 


that defect, when it was executed for a valuable conſideration, 
much more when it was an execution of a truſt only, as was the 


caſe here, But, as to the other 2000/., which was voluntarily 


diſpoſed of, as the power was not purſued, the appointment waz 


held to be voĩd. Sarge/on v. Sealy, 2 Ath. 412. 


5. Lands in V. were limited to J. M. for life, with remainder 


to ſuch child or children of his body by C. his then late wife, for 


| ſuch eſtates, and in ſuch ſhares, Wc: as J. M. ſhould by any 


ſigned and executed in the 


deed or deeds, will in writing, or other writing or writings, duly 
preſence of three or more credible wit. 
neſſes, direct or appoint ; and in default thereof, to ſuch children 


as tenants in common in tail. Upon the marriage of A. M., one 


of the daughters of J. M. by C., with R. S., the ſaid J. M., by 
indentures of leaſe and releaſe, in confideration of the marriage, and 


M a ſettlement, thereby made of real eſtates on the behalf of R. ö. 


granted, releaſed, and confirmed the lands in V. to truſtees, to 
the uſe of R. S. for life, remainder to truſtees, to preſerve, &:, 
remainder to A. M. for life, remainder to the iſſue of the mar- 
riage in the manner therein mentioned. The releaſe was exe- 
cuted by to witnefſes only. It was contended that, although 


this deed was a defective execution of the power given to J. M., 


yet it ought to be ſupplied by the court, being in confideration of 


marriage. And Lord Thurlow, being of that opinion, decreed 
accordingly. Wade v. Paget, 1 Bro. Ca. Cha. 364. See Godolphin 


v. Godolphin, (A. 12) ſec. 2. pl. 1. ſupra. and Jackſon v. ſame, 


. (A. 14) ſec. 4. Pl. 8. ſupra. 


Vin. 487. 


6. Delects in the ſurrender of copyholds, and in the execution 
of powers are governedjby the ſame rules. In Chapman v. Gilſon, 

Bro. Ca. Cha. 229. See Supl. tit. Copyhold, (M. a) ante. Sec 
A. 14) ſec, 3- ſupra. (A. 20) pl. 1. infra. weft 


(A. 20) Powers in general, Conſtruction thereof, and 
2 of the Execution thereof. 


I. ON a marriage, 1 200. 3 per cent. conſols were ſettled on the 

huſband for life, and then to the wife's appointment. The 
huſband afterwards, on a ſeparation, gave up his life intereſt for 
the wife's benefit, ſo as to let her power extend over it. The wife, 
by her will, diſpoſed of different ſums in the 3 per cents. ;' but 
directed, that if any of the legatees,. except one of them, ſhould 
die before her huſband, their legacies ſhould revert to teſtatrix's 
executors. - In a ſubſequent part of the will ſhe ſtated, that the 


money bequeathed was in the 3 per cent. conſols, the au where 


/ 
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her huſband was to enjoy, according to articles of ſeparation between 
them, until his death. Although the teſtatrix clearly miſtook her 
power, yet the Chancellor would neither decree payment nor de- 
clare the legacies veſted ; as there were no words to ſhew, what 
her will would have been, if ſhe had underſtood her power ; and 
to gueſs it would be going further than the court had ever done. 
Smith v. Maitland, 1 V ef. jun. 362. 4s 

2. By marriage articles certain monies were agreed to be veſted 
in truſtees to pay the yearly produce in certain proportions between 
the huſband and wife for the wife's life ; and if he ſhould die be- 
fore her, leaving iſſue by her, then, after her deceaſe, to apply the 
capital in ſuch manner as the huſband ſhould appoint by any deed 
or writing, atteſted, c. or by his will ; and for want of appoint- 
ment, the capital to be divided among the iſſue of the marriage, 
ſhare and ſhare alike, at 21. Held, under the whole of the cir- 
cumſtances, that the father's power was not general, but con- 
fined to the iſſue of the marriage. In Briflowe v. Warde, 2 Vef. 
un. 336. | | \ 
oy One having a power by marriage ſettlement, to charge with 
an annuity an eſtate, of which he was tenant for life, with re- 
mainders to the ifſue of the marriage, and with an eventual re- 


mainder to himſelf in fee, executes the power by will. The con- 
tingent fee afterwards veſted in him, Held, that though by the 


acceſſion of the fee the power was gone, yet the gift ſhould take 
effect out of his intereſt. . Croſs v. Hudſon, 3 Bro. Caf. Cha. 30. 

4. A power to fell timber with the conſent of four truſtees, 
was held not to be extinC by their deaths; but the court reſerved 
the check. Hewit v. Hewit, Ambl. 508. 

5. A power, when exerciſed, takes place of all the uſes and 
eſtates in the original deed to which it is not declared ſubject. 
In Moſley v. Moſley, 5 Vef. jun. 248. | N 

6. A power to revoke uſes and appoint a- new, by deed inrolled, 
was held ill executed, where the inrollment was not made till 
after the appointor's death. Hawkins v. Kemp, 3 Eaſt, 410. 

7. G. having a power to charge his wife's eſtate with 2000/., 


| by his will appointed it to different perſons, and died indebted. 


Lord Hardwicke—* I am of opinion this ought to be conſidered 
« part of G. s perſonal eſtate ; where there is a general power 
66 2 or reſerved to a perſon for ſuch uſes and purpoſes as he 
10 


all appoint, this makes it his abſolute eſtate, and gives him 


& ſuch a dominion over it, as will ſubject it to his debts.” And 
his lordſhip directed the perſonal eſtate to be firſt applied in pay- 
ment of the debts, then the real eſtate deſcended, and then the 
2000. Bainton v. Ward, 2 Ath: 172. and cited 2 Je. 2. 

8. So where one having a power to charge money on land, ex- 
ecuted it by a voluntary deed and died, the court held the charge 
to be perſonal aſſets in favour of creditors. Park v. Bathurſt, 
3 Ath. 269. Troughton v. ſame, Ib. 655. and 1 Vef. 86. S. P. 50 
alſo in Townſhend v. Windham, 2 Veſ. 1. where there was a cove- 
nant in a certain event to allow ſuch perſou as 4. ſhould by deed 

4 or 
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Pbwers. 
or will appeint to teceive- the rents of art eſtate for a particular 
period, A. appointed, and the rents were rendered affets : but 
note theſe words of Lord Haridwicke + It is infiſted' for the 
« plaintiffs (the creditors) that this is ſuch a kind of inteteſt 
« granted, as the teſtator would be entitled to the benefit of, al- 
* though he made no particular appointment; but on conſidera. 
te tion, I am of opinion that, without making a particular ap- 
«© pointment, neither he, nor any in his place, could have any 
cc benefit of this covenant; for, taking it in any light, it muſt be 
»onſidered as 2 covenant or grant of the intereſt in the land. 
Perhaps it partakes of both; but, conſidering it as a covenant, 
& what action of covenant could have been maintained by the ex- 
ic ecutors of the teſtator upon this deed, until appointment made 


et by the teſtator ? The very words ſhew there could be none: con- 


<« fidering it in another light, as a grant of the intereſt in the 
© ſand, it was ſuch as could not take effect until he made an ap- 
« pointment, for until then there was really no grant.” 16. p. 9. 


(C) What ſhall be a good Revocation according to 
; ! the Power. r 


| See the following Cafes, ſtated in (A. 14) ante —Hubbord's Caſe. 


— Roſcommon v. Foullet, ſet. 1.—Bath v. Montagu, ſeck. 2. 


I. * moſt circumſtantjal ſtatement given by Viner of Sir 
James Perrat's caſe, with reſpect to its principal point, 
which concerns the ſubject of the preſent ſection, will be found 
in 22 Vin. 227. pl. g. | | 
2. It was contended by Lord Hale, (on obſerving upon the caſe 
of Ingram and Parter,) contrary to the opinionof the three judges 
who decided it, that a bargain and ſale, although nat inralled, and 
fine afterwards, would be a good execution of a power to revoke 


under hand, within Scrocp's caſe, ſtated in 16 Vin. (C) pl. 1. 


ture act. 


16 Vin. 493. 


namely, as an act of the donee of the power, which could not 
have any operation, unlgſt it could take effect as an execution of 
the power; becauſe the bargain and ſale, without enrollment, would 
be void; but the fine alone would have been an extinguiſh- 
ment, nor would a deed of covenant to levy a fine have been of 
itſelf a ſufficient reyocation, ſince it muſt have referred to a fu- 


— 


(E) Power: of Revocation [or other Power] extin- ' 
| guiſhed or determined, by what Acc. 


1. 1 the caſe of Fitzgerald v. Lord Fauconberge (ſtated in 16 

Vin. 492-80: 20. and ſince reported in 3 Bro. Par. Ca. 57255 
beſides the queſtion reſpecting the validity of the execution of the 
power of revocation, a ſecond queſtion was made, viz. mo 


Powery. 


the deed. of 1715 was. a fetal revocation, or 


only 2 revocation pro 
tanto of the deed of 1942,there mentioned; and it was held to be 
a total revocation, and thus the power extinct. PR a4 1 
2. But, in the caſe of a mortgage by the donee of a power, 


equity conſiders it only a revocation pro tanto, fince. there the mort - 
gagor, ſtill continues to be owner of the eſtate, ſubject to the 


charge, as in Pertins'v. Walker, ſtated in 8 Vin. 153. pl. 3. and 


fide note, and Thorne v. Therne, ſtated in 16 Vin. 495 · Pl. 1. See 
Devifſe (R. 6) ante. | wr wen aids Io 285150 
3. The following is a more circumſtantial ſtatement of the caſe 
of Leigh v. Winter than that contained in 16 Vin. 494. 1 7.— 
A. conveyed lands to the uſe of himſelf for life, remainder to his 
fon in tail; with a power of revocation, if his ſon married without 
his conſent. Afterwards, by deed between him and his ſon's 


grandmother ſtating the power, and certain con/iderations-given to 


A., it was agreed, and A. covenanted, granted, and agreed with the 


gꝑtand mother, that be would not revoke any of the uſes or eſtates 


limited to his ſon, nor execute any power of revocation concern- 
ing the ſame, without the previous conſent of B. in writing; and 
that any ſuch revocation, &c. ſhould be void. The ſon after- 


wards married without the conſent of A., who thereupon alone re- 


voked the ſettlement. It was held by Lord Ch. J. Bramflon and 

J. who were called into the court of Chancery to aſliſt, 
that, by the ſecond indenture, the power of revocation, which was 
abſolute in the firſt, was reſtrained by the ſecond - deed, and 


could not be executed without the conſent of B. for the power 
was executory, and by ſubſequent agreement might be defeated: - 


Sir W. Fones, 411. l 

4. By marriage ſettlement, an eſtate was limited to A. B. for 
life, remainder over; with a power to. A. B. to ſell the premiſes; 
and for that purpoſe to revoke the ufes. A. B., for ſecuring to 
H. an annuity of good. fold by him to her for a. valuable con- 
fideration, by indenture, granted the premiſes to H. for 99 years, 
if A. B. ſhould ſo long live; and the next day took a demiſe there- 
of for 98 years and 11 months, at a rent of 500. per annum. 
A. B. afterwards fold the eſtate, and, purſuant to his power, re- 
voked the old uſes, and limited the eſtate to the purchaſer in ſee, 
who at the time of his purchaſe had notice of the annuity. A 
diſpute aroſe between H. and the purchaſer, which depended 


upon the queſtion, whether the fame A. B. who made the demiſe / 


to H. for a valuable conGderation (the right to make which de- 
miſe aroſe out of the nature of his eſtate) could be authorized to 


revoke it himſelf under any power in any ſettlement? And it was 


argued, on behalf of the purchaſer, that a tenant for life, who had 
only a qualified or defeaſible intereſt, could not alien the eſtate for 
his own life, diſcharged from the qualification that affected it in 
his own hands. That, therefore, every one who took an eſtate 
under him moſt take it as he held it, ſubject to the operation and 
conſequences of the power of revocation. Lord Mansfield ob- 
ſerved, that a groſs fraud was attempted in this.caſe, either upon 

Vol. V. Mm the 


Powers. 


the putchaſer, or H. If the purchaſer, he ſaid, did not know of 


the incumbrance, then it was a fraud upon him; but it was found 
he knew of it, and therefore the fraud was upon H. And the. 


court of B. R. unanimouſly held, that the demiſe to H. was not 
affected by the ſubſequent revocation. Goodright v. Cator, 


2 Dougl. C. 478. See Snape v. Turton, ſtated in 16 Vin. 490. 


P. 2. | . 

g. Aj power of revocation to one, who becomes bankrupt, is 
deſtroyed by the bargain and fale of the commiſſioners. 1 Com. 
Dig. 530. : b \ . 

6. By ſettlement of an undivided third part of eſtates three 
powers were given, firſt, to huſband and wife jointly to raiſe and 


appoint 3oool., ſecondly, to huſband alone to raiſe and appoint 
2600l., thicdly, to the ſurvivor to raiſe and appoint ſuch a ſum as, 


with the money before, raiſcd under the other powers, would 


make up Fo-. There was alſo a power to the huſband and 


wife to revoke all the uſes for the purpoſe of ſelling or exchang- 


ing. The wife joined the huſband in raiſing for his benefit 30000. 


under the firſt power ; and he covenanted with the truſtees, that 
he would not, during her life, and ſo lang as the 3000! ſhould remain 
due, charge under his ſole power, or any other power, without her 


conſent. After her death, he, by deed poll, charged with 2000/. 


more, to be paid his executors, and applied in payment of his 
debts and legacies, and otherwiſe' in performance of his will, or 
as he ſhould appoint by it. He afterwards revoked the uſes for 


making a partition, whereupon ſpecific parts of the eſtates were 


conveyed in ſeveralty to the uſes of the ſettlement, ſubje only to 
the 3000. He then married again and died, leaving his ſecond 
wiſe his executrix, without.noticing the charge by his will; but 
the deed poll was found uncancelled among his papers. Held, 
that the 2000/. was well charged and went to his executrix, the 
covenant only preventing any further charge during the wife's 
life, who, had ſhe furvived him, would haye been prejudiced by 
itz nor did the revocation for the purpoſe of partition affect the 
charge, the intent being to lay all the charges which were upon the 
undivided third part upon that which was to be taken in lieu of 
it. As to the deed remaining in his cuſtody, nothing was to be 
inferred from that, ſince it was not to take effect till after his 
death. Earl of Uxbridgev. Baily, 1 Vf. jun. 499. 


7. The benefit of a power given by will to charge leaſcholds ſor 


lives which were de viſed by it after che manner of ſtrict ſettle- 
ment, with 50ol. for renewal of the eſtate from time to time, was 


hela to de loſt to a tenanc for life, who had taken a new. leaſe to 
himſelf, . his heirs, and aſſigns, and paid a large renewal fine, 
without communication with the remainder-man, or exercikog: 


- 


bis power at the time. In Whitev, White, 4 Veſ. jun. 24. 
8. A power to fell timber with the conſent of four truſtees, did 


not become extinct by their deaths, but the court teſerved the 
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held, that the gift ſhould take effect out of his intereſt. 


i GEE Chadwick v. Dolemon, 3 Vin. 423. fl. 46. where an ap- 
pointment purſuant to a power, of a portion, by deed, wwith- 


aut a power of revocation, to à ſecond fon, who afterwards became 
an eldeſt; was held defeaſible, and to be accordingly revoked by a 
ſubſequent one to a daughter; not from any power of revoRings 5 


or upon the words of the appointment, but on account of the a 
teration in the capacity of the ſon. 


2. The firſt point which aroſe upon the caſe of Adams v. Adams, 
ſtated in (A. 5) ante was, whether, there being ue puer of revo- 
cation reſerved in the deeds of the 3d November 17 58, creating the - 


power of appointment, nor in the deed dated the 20th Ofober 
1764, enabling the ſurvivor of the huſband and wife to make an 


appointment, B., by the deed of the 4th July 1767, and A. and 
Z. by the deed of the 29th November 1758, exhauſted the powers 
contained/in the deeds of the 3d November 1758, and the 2oth _ 
Other 1764 ? And it was held they had not; for, the deed of 
the agth November 1758, was revoked by the ſubſequent inſtru- 
ments of the 24th September and the 20th October 1764 z and the 
appointment by B. of the th Juy 1767, was revoked by the 
e vilidity of which latter re- 
vocation muſt have depended upon her right to appoint with 


deed of the 25th Ociober 1771. T 
ſewer of revocation, See (E) ſupra. 


2 (K) Power, afignable; or not. 


.. C\NE, by marriage articles and ſettlement, had a power of 

_ = diſpoſing of a reverſionary intereſt in copyhold land, (ſub- 
ject to an eſtate for life in his wife,) among the iſſue of the mar- 
nage, in ſuch ſhares and proportions, as he ſhould think fit; and 


for want of ſuch appointment by the huſband, then the re- 
rerfionary intereſt was to go to his right heirs. The power was 
direded to be executed by deed in his lifetime, or by will at his 
death, He, by his will, reciting the power under the articles and 


ſettlement, "delegated it to hir wife, that ſhe might, in ſuch ſhares 
and proportions as ſhe eee think fit, diſpoſe of it between his ſon 
and daughter; and for want of ſuch appointment, he gave it in 
equal ſhares between his two children, Et per curiam—This was 
to de conſidered as a power of attorney, which could be executed 


ny by the huſband, to whom it was ſolely confined, and was nat, in 


ts nature, tranſmiſſible or delegatory to a third perſon ; therefore 


the intermediate appointment to the wife, under the will was ab- 


Mmz2 ſelutely 


1 | 8 L Powers, Ll 4 11 5 A 4 ne * 
see Croft 7. Hudſon (A. 20) pl. 3; aprt, where a power, 
which was exerciſed by will, having afterwards become extin& 
by the devolution of the fee to the appointor in his life, it was 


(1) In what Caſes ne Uſer may be limited; and how. 16vin.ags, — 


— 
= 


- marriage articles and ſettlement. 


: 


* 


Powers. 


folutely void 3 and the latter part, where he gave it in equal ſhares 


between the two children, was a good appointment within the 
ngram v. Ingram, 2 Ack. 88. 
2. Where a perſonal eſtate was given to ſuch charitable uſes 


as B. ſhould appoint ; a direction by B. that the money ſhould be 


applied as his brother ſhould appoint, was diſallowed by the court, 
Attorney-General v. Berryman, cited 2 Vef. 645. See Alexander v. 
Alexander, (A) ante, S. P. with reſpe& to the diſcretionary power 


given to M. and J. over the ſhare of F. See alſo Peaſe v. Mead, 


5 Vin. 117. pl. 2. and fide note. 


3. So where part of the condition of a bond was for payment 


by B. of ſuch a ſum of money to ſuch perſon as A. ſhould by 


wilt appoint, and A. made her will, in which ſhe referred to a 
former bond given to her by B., but which was afterwards can- 
celled, but did not at all notice the bond or the power. Then came 
the following diſpoſition: “ And as to all the reſt, reſidue, and 


« remainder of my ready money, perſonal eſtate and effects 
„ whatſoever and whereſoever, not herein before given and dif. 


„ poſed of, (except the ſum of 10/., which I give and bequeath 


« to A., to be paid to him by my executor immediately after my 
c deceaſe) I give and bequeath the ſame to M. B. for his own 
« uſe.” This bequeſt being clearly held not to amount to an 
execution of the power, the court of C. B. were of opinion that, 
as there was no duty in the wife herſelf, the money could not 
paſs to her executor as her afſizvee in law, in which character 
only he could claim it. With reſpect to ſome caſes cited on the 


other ſide, where money ſo circumſtanced had been made aſſets 


in favour of creditors, theſe they faid had been decided on prin- 
ciples peculiar to a court of equity. Buckland v. Barton, 2 H. 
Bl. 136. | KS 


„ — a 
—B I 2 — 


preſcription, 


n. 255 (A) [Mo. And] by what Names they may pre- 


ſeribe, [though they hold only at Will, Qc.] 


1.4 Perſon cannot preſcribe for right of common as occupier 


of a meſſuage. Engliſh v. Burnell, 2 Will. 258. 
2. But an occupier of a meſſuage and lands who has common 
in the lord's waſte may ſet up a cuflom to cut ruſhes as annexed to 


bis right of common. Bean v. Bloom, 2 Black. Rep. 925. 3 Wil. 


456. 8. C. | 
3. If tenant for years pleads a preſcription in his own name, 


it is bad. It ought to be in the lord's, who is tenant in fce. 


Smith v. Morris, Forteſe. 340. 


({D) What ſeall be a 


Preſcription, 


uncertain. 


IP RESPASS aguinft e ſervant of the corporation of P. for taking 


® three buſhels of barley. Plea, that one R. D. was ſeiſed in 


fee of the manor of P., and that he and all thoſe whoſe eſtate he 
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good Preſcription, Where it is »1Vi=.:64. 


had, at their own coſt time out of mind repaired, and ought to 


repair the quay, and had of right taken a reaſonable duty called 
buſhelage, viz. three Winchefter buſhels of barley out of and for 
every ſhip's cargo of barley brought upon the ſaid quay tobe ex- 
ported in any ſhip. It then derives title from R. D. to the corpo- 
ration of P., and juſtifies taking under the cuſtom by their com- 
mand. The preſcription being traverſed in the replication, a ver- 
dict was found in favour of it. Upon a motion in arreſt of 
judgment, one point made was, that the cuſtom was void for un- 
certainty, the word cargo being too general. But held per cur. to 
be good; for the word cargo'is a mercantile term, and when re- 
ferred to a ſhip is very intelligible, and muſt mean the whole 


loading. Sargent v. Read, 2 Stra. 1228. 1 Wilſ. 91. S. C. 


Right. 


- (L) Againſt the Law of the Land and Common »7via 6. 


_—___ 


CLECTAL action upon the cafe : That whereas the plaintiff * 


ſeiſed of the rectory impropriate of A., and has right of com- 
mon in a certain field containing 110, ooo acres, and that the de- 
fendant incloſed part of that field, whereby the plaintiſf could 
not enjoy his common in fo ample, &c. Defendant pleads, 1ſt, 


the general iſſue. 2d, A ſpecial juſtification, that he was pofſ: fled 


of certain land in the ſaid common field, and that it had been a 
cuſtom time out of mind for all thoſe who had any lands in the 
ſame field to incloſe as much thereof ad libitum as they pleaſed. 
Plaintiff traverſes this cuſtom, and iſſue being joined it was found 
for the defendant. On motion for a new'trial it was held in 
B. R. that this was a good cuſtom, and in the nature of ſhack. 
2d, Per Lee, C. J. and Deniſon, J. In an aftion upon the caſe, this 


cuſtom might be given in evidence upon the general ifſue; for it 


proves the defendant not guilty of the gravamer laid in the plain» 
tiff's declaration. Barber v. Dixon, 1 Wilſ. 44- 


8 (T) Defirudiion. What may deſtroy it. 


1. AN ancient grant without date (as of common of paſture) 
does not neceſſarily deftray a preſcriptive right to the ſame 


ching; for it may be either prior to time of memory, or in con- 


firmation of a prior right, and it ought to be left to the jury 
| Ea May. | whether 


4 


19Vin. 2776 
— 


* 


|  _ Preſcription, 
ee either of theſe is the caſe. Addington v. Clade, 2 Black. 
. 989. % 

2. On an information for ſtopping up a common foatway, the 
proſecutor proved that it had been a common paſſage as far back 
as any witneſſes could remember. But defendant produced a | 
leaſe of the way for 56 years, thatit might be a paſſage At that ö 
time, and that the term was expired. Raymond, C. J. held de- 
fendant not guilty; and that leaving it open 4 or 5 years after the 
expiration of the leaſe will not amount to a gift to the public. 
Rex v. Hudſon, 2 Stra. geg. „%%% ˖ͤ;ͤ;łͤͤK SAT 7. 


F | FFY 1 
Y) Pleadings. 
ee 3d eee nnd: ee e eee eee, 
2 RESPASS founded upon a preſcriptive right of burial o 
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x7Vin. 463. 
— — . 


any perſon dying in plaintiff's houſe at O., in the chancel fixed | 
of the church of O., in the exerciſe of which defendants diſturbed biſhop 
bim. A caſe being reſerved at nj; prius, it ſtated, that the plain- rector 
tiff had ſuch preſcriptive right, and that defendants did, diſturb King 
bim in burying, e. and auere cnrung- dars but it was alſo ſtated ya; 1 
that 2% was due to the pariſh of O. for every perſon buried in the uſe-th 
chancel of that church. Held per cur., that where a perſon been : 
claims a ſervitude upon another's property, he muſt lay and prove found: 
the whole of it againſt the owner. But in an action againſt a ſtrong 
wrong+doer, as is the preſent caſe, it is only neceſſary to ſet out of Lon 
tze right, in the enjoyment of which plaintiff was diſturbed, 


2d, The right in the churchwardens to the 25. for every burial is 
not part of this preſcription, but either a cuſtomary payment, 
or af leaſt a collateral preſcription, Waring v. Griffiths & al., 
I Burr e 440» : | | | 
2. A plea of preſcription for common in a que eflate- is good 
after verdict, though it be not in expre/s terms alleged that the 
owners of the eftare have uſed it from time immemorial. Clarke 


4 


v. King & al., 3 Term Rep. 14). Vide Addington v. Clode, rights 
2 Black. 990. : 44% FA, | aud 01 
3. If to an action of treſpaſs in the common called A. the de- 


fendant plead: that 4. and B. commons lie open to each other, 

and then preſcribe for a right in both commons, the plaintiff muſt 

traverſe the whole preſcription. More uood v. Wood & al., 4 Term 
Ke. 157. | 8 | 

4. Replevin. Avowry that defendants were owners. and occu- 

piers of certain meſſuages, and preſcribe for common in the locus 


in quo as ſuch, and avow damage feaſant, Verdict for defendant. the ati 
Upon motion in arreſt of judgment this was held bad; for con- vicaraj 
feſſedly it is bad where it would be neceſſary to ſet forth a title. 2! 
And though in treſpaſs there is no occaſion to ſet forth a title againſt and th 
- a ſtranger, yet in replevin it is different, becauſe the avowant being ing th 
to have a return of the cattle muſt ſhew a title in amnibus. Ing eviden 
liſh v. Burnell & al., C. B., 2 Will. 258. . en a dee 

| | —Þ Marv AAS lat, 34 445 tt om « 
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Prelentatton, Parſon, Patron. 47 


(G) The Intereſt of the Parſon in the Church and 2. 301 
570 Church Yard. | 


1. V HERE a lecturer has uſually been appointed by a pariſh, 
Rh but there is no certain cuſtom as to the election, nor any 
fixed ſtipend, the court will not compel one to be licenſed by the 
biſhop when another has been admitted by the rector; for the 
rector might refuſe bim the pulpit, the fee being in him. The 
King v. The Biſhop of London, 1 Wil. 15. 8. C. 2 Stra. 1192. 

2. Nothing is ſo clear as that no man can be a leQturer and 
uſe the pulpit of the rector without his conſent. But if there has 
been an immemorial uſage, the law ſuppoſes there was a good 
foundation for it. If the lectureſhip be endowed, that affords a - 
ſtrong argument to ſupport the cuſtom. The King v. The Biſbop 
of London, 1 Term Rep. 333. 8. P. 'The King v. Field, 4 Term 
Rep. 125. WOLF! wilt Webel | * 


() Power of the Parſon, Patron, and Ordinary, 
jointly. 20 
Tune have been caſes fince the diſabling ſtatutes where de- 


crees have been made confirming compoſitions relating to the 
rights of the church, which have been made by the parſon, patron, 
aud ordinary, where. it has been for the benefit of the church. 
Douglas v. Vane, 1 Wil. 128. 7 1 


(p) Chapel. 


1. A Bill in equity lies in the name of a chaplain or eurate to 

L eſtabliſh his right; but not an information in the name of 

the attorney-general, unleſs for charities, - as augmentations of 
vicarages are. Brereton v. Tamberlane, 2 Veſ. 425. ext. 045g 

2. The right of baptiſm, burial, and divine ſervice in a chapelry, 
and the circumſtance'of the inhabitants of the chapelry not ha- 
ing thoſe rights in the pariſh-church, nor being rateable to it, are 
evidence of a perpetual curacy or chapelry ; whereas, chapels of 
eaſe have no parochial rights, and the inhabitants are not exempt 
from contributing to the mother church, and ſuch chapelries are 
determinable ad libitum. bid. i 

Mm 4 3. The 
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% 


536 Preſentation, Parſon, Patron. 


3- The ſmall tithes and ſurplice fees having been always en- 
|  Joyed by the curate, and his having received an augmentation 
under 29 Car. 2. c. 8. are evidence of 4 perpetual curacy. bid. 
| 4. There are ſeyeral inſtances in the kingdom of an union of 
pariſhes, Where one is confidered as the pariſh church, the other 
is kept up as a parochial chapel for the convenience of the inha- 
bitants z a chapel having parochial rights, and the preſentation to 
the pariſh church always being cum capella arnnexa, are evidence 
. of this ſpecies of union ; and in ſuch caſe the right of nomina- 
tion ſhall be preſumed to be in the vicar of the pariſh church, 
who has the general cure of fouls; rather than in the rector; and 
may be by patrol. Per Lord Hardwicte. bid. he 
5. Where there is a pariſh of which the cure of ſouls is in 2 
chaplain or curate, the miniſter's having from time to time at- 
tended che viſitations of the biſhop, is evidence of its being a pre- 
5 ſentative perpetual curacy, and not a donative, and therefore a 


licence is ntcefſary to complete the title of an incumbent. Powell 


v. Milbank, 1 Term Rep. 399. (note.) | | 
6. On a commiſſion of charitable uſes, it was agreed between 
the lord of the manor of A. and the inhabitants of V. within the 
manor, that certain copyhold lands ſhould be let for the main- 
tenance'of a ſtipendiary curate of the chapel of V. to be nomi- 
nated by'a majority of the inhabitants, and to be allowed by the 
lord, and by him preſented to the ordinary for alicence to preach, 
und the uſage had been accordingly ;' the lord having refuſed to 
preſent the nominee of the majority of the inhabitants, the latter 
„ prayed a mandamus, which the court refuſed ; for their right is 


either a mere truſt, and then their relief is in equity; or it is a2 


legal right, and then a quare impedit will lie; for where the pre- 

ſentation and nomination are in ſeveral, and either impedes tlie 
other in his right, guare impedit lies. In ſuch cafe tha perſon 

having the right of preſenting is to judge of the qualification of 
the perſon nominated, in the ſame manner as the biſhop does; 

but if he object on the ground of immorality, that mult be tried 

by a jury. The King v. The Marquis of Stafford, 3 Term Rep. 

646. 12 g 
J. A mandamus to a biſhop to licenſe a curate of an aug- 
mented. curacy was refuſed, becauſe the party had another ſpecific 
remedy by quare impedit. The King v. The Biſbop of Cheſter, 
1 Term Rep. 396. | 


x7Vin. 311% ( Q)) Spiritual Promotion, what ſhall be ſaid to be. 

| IN a title for holy orders, the undertaking of the rector to con · 

tinue his curate till he ſhall be otherwiſe provided with ſome 

- eccleraftical preferment, is not diſcharged by the curate's accepting 

the reader/hip in the ſame pariſh ; for the readerſhip is determin- 

able at pleaſure, and may be exerciſed by a layman. Martyn v. 
Hynd, Dough. 146, TY Fo nenn 1 1 


- 


13 C Y LC. 


The 
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R) Donative. 


N the caſe of a pręſentatius bene ſioe the patron has his private 
* intereſt and right of preſentation, the ordinary has the right of 
admiſſion, inſtitution, and induction of the clerk. In the caſe of a 
dimatiue, both the. public and private act to be done ate in the 
donor: nothing is in the biſhop. But ſtill a donative, eſpecially 
with eure of fouls, has all the properties of eccleſiaſtical bene 
incumbent muſt be 23 years of age; in deacon's orders; 
ſubſcribe and read the 39 articles; muſt read the Common Prayer; 
and take the oaths of allegiance and ſupremacy; for theſe are not 
againſt. the right of the donor; they are checks on the political 
tenets of the incumbents, as the biſhop h 
moral characters. Powell v. Milburn, 3 


0 


it was h 


2. 


1011. 


a clerk is preſented by a 


3. Where there are three patrons having right of preſentation 
in their turns, the prerogative preſentation, on promoting the in- 
cumbent to a biſhoprick, ſhall not be conſidered as the turn of any 
of the patrons. The Gracers' Company of Londenv. the Archbiſhop 
of Canterbury, 3 Wilſ. 221. 


| (G, 
1 


a) By Cop 


biſhop 


2 
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uriſdiction over 


a) In what Caſes the King ſhall preſent. gs 


1. HERE the incumbent. of a living was promoted to a 
biſhoprick, and died before a preſentation by the crown, 
eld by the court of King's Bench, and by 
judges, that the king might preſent notwithſtanding his death ; 
but the houſe of lords reverſed the judgment; it is uncertain 

what grounds. Rex v. Archbiſhop of Armagh, 2 Stra. 837. 

N A commendam capere amounts to a preſentation by the crown, 
but not a commendam retinere. Rex v. Epiſc. Landaff, 2 Stra. 


arceners, Tenants in Common, 
Joint-tenants, 


HERE the elder ſiſter had conveyed her intereſt, it was 

held that her aſſignee was entitled to preſent firſt in turn. 
Buller v. the Biſhop of Exeter, 1 Veſ. 340. 

2. Where there are joint-tenants truſtees of an advowſon, and 

, but the reſt refuſe their conſent, the 


-accept the preſentation. Attorney= 


| Where there is an advowſon in truſtees, and they 
ted by the truſt to meet for the p 
in four months after the death of 


may either reſuſe or 
-- General v. Scott, 1 Ve. 414. 


e of preſenting a clerk with - 
incumbent, a meeting for 


Preſentation, Parſon, Patron. 
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8 | OY | ſolve 
(. b. 3) Voidance, at what Time by Pluralities. * 1 
: IT. agreed by the court that, as to lapſe, the avoidance of the * 
former bene ſice does not take place till induction to the ſecond. an ur 
Bi of Lincoln v. Wolforfton, 3 Burr. 1510. S. C. 1 Black, cheqt 
; . „ | ll TEE KEE | quiry 
REIT . Ja OD Wok | , | 8. 
KC. b) Againſt what Perſons being Patrons Lapſe i pa 
8 4 TRL! (half incur. y be art 
| HE dean and chapter of Chiche/ter having a right to elect a 5, Ba 
« *. canon reſidentiary, which is an office of truſt, ecclefiaſtical P1544 
and temporal, with freehold tenements annexed, and having 
neglected to make ſuch election, the biſhop claimed a right to pre- 
ſent by lapſe, by virtue of his viſitatorial authority; but a prohi- 
bition was ifſued againſt him. The court were divided in opinion 
whether, if the biſhop had appointed one to execute the office till 
the dean and chapter ſhould make an election, ſuch nomination 
ad interim would have been good. Bifbop of Chicheſter v. Hor 
wood, 1 Term Rep. 650. | 
— — — —ͤ ü—üö—¹ 
te ; 
£7Vin.gzo. - (5) Privilege. For what Cauſes, 


1. A Party who has attended his cauſe all day in court, and in the 
| evening retires to dine with his attorney and witneſſes at a 
tavern in Palace Yard, is privileged from arreſt, cauſd redeundi, 
2 Black. Rep. 1119. - | | | 
2. If defendant returning from court to juſtify bail is arreſted, 
he ſhall be diſcharged. Barnes, 378. ä 83, 
2 The court refuſed to diſcharge a perſon in cuſtody by pro- 
of the ſheriff's court, in a cauſe afterwards removed into B. R., 
becauſe he was arreſted while attending commiſſioners of bank- 
Tupt to prove a debt. Kinder v. Williams,” 4 Term Rep. 377. 
But vide Kerney's caſe, 1 Atk. 54. in which a contrary principle 
appears to have been held. S 
44. All perſons who have relation to a cauſe which calls for their 
attendance in court, and who attend in the courſe of that cauſe, 
though not compelled by proceſs ſo to do, (ſuch as bail, ) are privi- 
leged from being arreſted eundoet redeundo, provided their attendance 


— 


OE” 


be not for avy. unfair purpoſe, ſuch as in the caſe of bail, an in- 
ſolvent perſon's attempting to juſtify, Meeckins v. Smith, 1 H. 
Black, 636. | . 


5. Attorney waking till judge comes to attend a ſummons, 


and the hour expires, if arreſted, ſhall be diſcharged, Barnes, 378. 
: 6. So the party to a cauſe is protected during his attendance on 
. an arbitration under a rule of nf priut. Hetley's caſe in the Ex- 
, chequer, Trin. 1788. | | | i 
7. Defendantt aken in execution whilſt attending a writ of in- | 
quiry as attorney, was diſcharged. Barnes, 200, 
> g. The drawer of a bill of exchange, which becomes due, and 
, is paid by the acceptor, after the bankruptcy of the drawers, cannot 
be arreſted by the acceptor during the time allowed them by ſtat. 
5 G. 2. for attending the commiſſioners to be examined. Darby 
, v. Bangton, 5 Term Rep. 209. 5 | * . 
5 | | | 
4 K | f 89 0 N 4 i 
- (D) What Perſons ſhall have the Privilege. 17Via. 515. 
|. ' \ \ N 
n „ T HE king's ſervants are privileged from arreſts, and if taken 
1 in execution, the court will diſcharge them on motion. \ 
n Bartlett v. Hebber, 5 Term Rep. 686, 
— 2. This privilege extends not to capital crimes: thus defend- 
ant, appearing upon his recognizance, was arreſted in court upon 
a new count, upon a new warrant, for treaſonable practices. Rex 
v. Kelly, 1 Stra. 5 30. SETS, | | 
5 3. An arreſt, within the king's palace, by an officer of the 
alace court, of a perſon not of the houſhold, againſt whom a writ 
s iſſued out of that court, though no leave to make the arreſt has 
been obtained from the board of Green Cloth, good, and no indict- 
ment will lie agaiuſt the officer making it. Rex v. Stobbs, 3 Term 
Rep. 7325. 
+ k volunteer is not privileged from arreſts under an act privi- 
ing impreſſed men. Turner v. Turner, 1 Burr. 466. 
5. Angliſb ſecretary to a foreign miniſter privileged from arreſt, 
ie though formerly a trader, and now under very ſuſpicious circum- 
2 ſtances. Triquet and others v. Bath, 3 Burr. 1478. And vide 
1. 7 Ann. c. 12. WR | 
6. Ambaſſador's domeſtic ſervant, in order to entitle him to 
d, privilege, muſt ſhew himſelf to be in ſervice at the time of the 
| arreſt. . Heathfield v, Chilton, 4 Burr. 2015. 3 
o- | . And it has been adjudged that a defendant claiming the be- 
3 nefit of the act 7 Ann. c. 12. as domeſtic ſeryant to a public mi- a 
ke niſter, muſt be really and bond fide his ſervant at ghe time of the l 
7. arreſt; and muſt clearly ſhew by affidavit the general nature of 
le his ſervice, the actual performance of it, and that he was not a 
trader or object of the bankrupt laws. Vide 2 Stra. 797. 2 Ld. 
ir Raym. 1524. 1 Will. 30. 78. 1 Burr. 401. 3 Burr. 1676. 
e, 8. 9. Whether © gamekceper to a peer be privileged from 
i- ureſt. Chefler v. Upſdale, B. K. 1 Viſſ. 278, This privilege, a 


* 


extending formerly to Si ſervants of peers neceſſarily employed 
about their — and eſtates, ſeems to have been taken away by 
the ſtat. 10 G. 31 c 50. Vide 5 Term Rep. 687. 

9. By the law and cuſtom of parliament members of the Houſe 
of Commons (ſtats 10 G. 3. c. 50.) are privileged from arreſt, 
riot onily during the aCtual fitting of parliament, but for a conve- 


part of the kingdom before the firſt meeting, and after the 
find "aifolution of it; and alſo for forty days after every proroga. 
tion, and before the next appointed meeting, which is now, in 
effect, as long as the parliament exiſts, it being ſeldom prorogued 
for more than fowur/core days at a time, 2 Stra. 985, 1 Black, 
Com. 165. 

10. Ita an attorney or other officer of the King's Bench be ar- 
reſted by proceſs iſſuing out of the /ame court, he may move to be 
Worms, = on common bail. Wheeler's caſe, 1 Will. 298. 

11. But if he be an attorney or officer of a different court, he 
mamuſt find ſpecial bail, and plead his privilege in abatement. Sree 

: v. Hum es „ C. B., 1 Wil}; 306. 
5 1. ts, having obtained their certificates, as they cannot 
be ſued, — not liable to be arreſted for debts contracted prior to 
their bankruptcy, Stat. 5 G. 2. c. 30. J. J. 13. 2 Stra. 949. 
1 Art. 35 


vent debtors and fugitives, diſcharged 1080 infolvent 
ace, 2 not liable to be arteſted. (ſee the ſtat. 37 G. 3. c. 112.) 
even on ſubſequent promiſes, for debts contracted prior to the 
times prefcribed by the acts. 2 Stra. 1233. Sed vide Drew v. 


ere, 2 Burr. 736. And ſee Coup. 549. 


"#7Vin. 520 (6) Of the Chaneery [and other: Courts. ] In what 


Caſes it ſhall be granted. 


1. 1 day Harriſon, who was deputy to Mr. Mapſbam the 
foreign oppoler, was allowed his writ of privilege to 
exempt him from ſerving the office of conſtable, i Re- 


24. Harrifon's caſe, June 17, 17168. 
* of revenue . to be ſued in the Exchequer for 


what they do in the execution of their office. Bunbury, 34. 1718. 


Bierbolt v. Candy. 

5 o will remove compunced in 
2 
ne 5 mal huh — ö ial 6 : on prod — bs the ls Flas 2273 th 
uſer the court tua moved, that it might be removed here, but deried ; 
2 25 7 Was now ent of court, and could bave no proteBian ber. 1721, in notis, 

3. The defendant's plea of hr cm as an attorney of the court 
of King's Bench was per wy curiam, after appearance 
dy the defendatit, and bail Pac in. 2 þ Fans P. 113. 


1 * 2 v. Coward, 
* 4 w 


N — time ſufficient to enable them to come from and return to 


4. Writ of privilege granted to the deputy of the uſher. of the 
Cuſtoms ; but denied to the chief accountant to the commiſſion» 
ers for victualling the navy. Bunbury, 255. 1728. LEiſbop v. 


Lund. 


5. Officer of cuſtoms ſeizes. two cables, one whereof is 
foreign, the court refuſed to remove the action of treſpaſs from 
B. 5 Bunbury, 306. 1731. Hartley v. Walters. 

6. An action of treſpaſs againſt a revenue officer, for his con- 
duct in the execution of his office, may be removed from the 
court of Common Pleas into the office of pleas of the Court of 
Exchequer. 1 Anfr. 205. Trin. 33 G. 3. Anon. 

Hi to the privilege of the officers of the revenue of being ſued in the Exchequer, ibid, 

7. A defendant arreited by a quo minus, while protected by the 
privilege of the court of Common Pleas as a ſuitor there, may be 
diſcharged by either court. 3 Ar. 941. 37 G. 3- Walker v. 
Webb. 
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8. A party attending an arbitrator, under an order of the court 
of Chancery, is privileged from arreſt. 3 Yeſ. jun. 350. 1797. 


Moore v. Booth. | 
. 9. The privilege of a bankrupt from arreſts during his exami- 


nation, extends to an attachment for not paying money under an 


award made a rule of court. 3 Ye. jun. 554. 1797. E parte 

Parker. | 8 
10. A detainer before a party could be diſcharged from an il- 
legal arreſt, as where he was returning from his examination. 
under a commiſſion of bankrupt againſt him, cannot be ſupported. 


— 


4 Vef. jun. 691. 1799. Ex parte Hawkins. 
11. Plaintiff, in his return from attending a motion againſt 
him in a cauſe, was arreſted and a detainer lodged againſt him in 


another action; he was diſcharged from both. The court ex- 


amined the parties perſonally and not by affidayit. g Ye. un. 
1799. Bromley v. Holland. 8 


(G. a) Allowed. How. 


arreſt is irregular and unlawful, the court will diſcharge him 
upon motion, and not put him to the neceſſity of ſuing out a writ 


278. | 
2. But where a man is arreſted by proceſs out of the courts of 


 Wyftminſler, it does not ſeem that juſtices of the peace, unleſs the 


arreſt is made in the ſeſſions, have power to diſcharge him. 
Thus, on Tueſday the 2d November 1781, application was made to 
the court of King's Bench for the diſcharge of one Kelly, who had 
been arreſted under the following circumſtances. —He had taken 
up his refidence in the verge of the court, in order to exempt him- 
ſelf from arreſt, ſome of the officers of which contrived that hz 
fhould be carried to a magiſtrate out of the limits of his privilege 

upon 


17 Vin. 525. 
— 


1. IN general, where the defendant is entitled to privilege, as the 


of privilege. 2 Stra. g85. 5 Term Rep. 689. But wide I * 


01 


o * 


Pr 


1 
: abus 


x peace warrant. To the charge exhibited againſt him be- 
fore the 3 Mr. Kelly gave bail, and was diſmiſſed with a direc- 


tion to the conſtable to conduct him unmoleſted back to the. verge 


of the court. But, notwithſtanding ſuch direction, while return- 


ing, he was apprehended by a ſheriff's officer, who impriſoned 
him on a civil proceſs.. Mr. Kelly applied to be diſcharged out of 


cuſtody, on the ground that this arreſt was illegal; but the court 
retuſed to grant the motion, declaring that the preſent caſe ſtood 
. preciſely on the ſame footing with an arreſt within the verge of 
the court; without an order of the board of Green Cloth, and that 


the party muſt reſort to his remedy againſt the officers for infring- 


ing the privileges of that board, but that they could not diſcharge 


* 
% 


"1 1 


# 


. 535. (B) Diſtringas. Diſtringas upon Teſtatum at the 


Common Law. | 


x. JT is in the diſcretion of the court to put a defendant under 
| terms, who moves to have the iſſues under ſeveral diftrin- 
gaſes reſtored to him on his appearance according to ſtat, 10 G. 3. 


c. 50. , 4. Caaalet v. Dubois, 1 Boſ. & Pul. 81. 


# 


2. Coſts of ifſuing writs of diffringas under ſtat. 10 G. 3. c. 50, 
to be paid before appearance, though no iflues levied. Martin v. 

Townſhend and Sawbridge, 5 Burr. 2725. 115 1 TER 

3. By the above-mentioned ſtat. 10 G. 3. c. 50. © for the fur- 


« ther preventing delays of juſtice by reaſon of the privilege of 
« parliament,” it is enacted, “ That the proceſs of diſtringas is 
« dilatory and expenſive;“ for remedy whereof it enacts (/ 4.) 
& That the court, out of which the writ proceeds, may order the 
« iſſues levied from time to time to be ſold, and the money ariſing 
e thereby to be applied to pay ſuch coſts to the plaintiff as the 


« ſaid court ſhall think juſt, under all the circumſtances, to order; 


« and the ſurplus to be retained until the defendant ſhall have 
« appeared, or other purpoſe of the writ be anſwered.” With a 
proviſo, that when the purpoſe of the writ is anſwered, then 


& the ſaid iſſues ſhall be returned; or if ſold, what ſhall: remain of 
« the money ariſing by ſuch ſale, ſhall be repaid to the party diſ- 


& trained upon.” 


4. The above-cited ſtatute has been conſtrued to extend to all 


writs of diſtringat, and not to be confined to ſuch as concern pri- 


vilege of parliament only. Raban v. Plaiftow, 5 Burr. 2726. 


1 x 5. Defendant, 


by 
s 
E 
- 
d 
f 
K 
d 
KE 
t 
* 
& 


e 


Proceſs. . 


5. Deſendant, before the action 3 quitted the king- 
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dom, leaving his mother in poſſeſſion of his houſe and goods; 


plaintiff having ſerved a ſummons to appear at the houſe, diſtrained 
the goods to compel an appearance, and on an application to the 


court that the levy ſhould be reſtored, the proceedings were holden 


regular. Staines v. Were 1 B00 & Pul. Rep. 200. 0 
at in all writs of di//ringas, returnable on the | 


6. It is ordered, t 


laſt day of term, the plaintiff ſhall be at liberty at the ring of the 


court to move to increaſe ifſues on the alias or 2 uries diſtrin gas, 
to be iſſued thereupon on the following day, in caſe no appearance 
ſhall then have been entered, And alſo that in like caſes where 
a diſtringas ſhall be returnable on the laſt day of term, and iſſues 


thereupon levied, the plaintiff ſhall. be at liberty, at the riſing of 


the court, to move for leave to ſell ſuch iſſues to pay the coſts of 
ſuch diſtringas or diſtringaſer. Reg. Gen. C. P. T. 38 G. 3-4 B 


& Pul. 312. ; 


(G) At what Time Proceſs may be executed. 
1. FORMERLY a copy of the proceſs muſt have been ſerved on 


17Vin. 539. 


the defendant before the return day, but now it is holden | 


that ſervice, at any time after the riſing of the court on the return 


day, is ſufficient. 2 Burr. 812. 1 Term Rep. 192. 


2. The cuftos brevium is to endorſe on every writ on what day bo 
at what time it is filed. Reg. Gen. T. 33 G. 3. 3 Term Rep. 787. 

3. It is irregular if a capias be ſerved atter the date of the re- 
turn, and if there be not 15 days between the tele and return. 
Whale v. Fuller, 1 H. Bl. 222. But if the defendant take the 
declaration out of the office, he thereby waves all preceding irre- 
gularity. Bid. 

4. If a defendant be arreſted after the writ is returnable, the 
officer cannot legally detain him (though for the ſhorteſt time) 
uotil the writ be continued. Loveridge v. Plaiftow, 2 H. Bl. 29. 


5. Service of a /atitat at eight o'clock in the evening of the re- 


turn day is good, though the declaration be left in the office in 


the reg of the ſame day. Robertſon v. Dogan, I Term 


2 — 805 ia the caſe of Ward v. W ukinſon, the court refuſed to ſet 
afide the proceedings, [-ttibugh the notice of declaration was not 
ſerved till half after 13 night. 1 Term Rep. 192. (a). 

7. Service of notice of declaration on a Sunday is bad, though 


the defendant accept it knowing it to be irregular. Morgan v. 


Jebnſan, 1 H. Black. 628. 


8. A defendant muſt not be ſerved with proceſs whilſt he is | 


attending at any of the courts at We/ftminſier. 2 Stra. 1094, 


9. Service of meſne proceſs on the return day is good in C. B. 


at well as in B. R. Gen. R. P. 8G. 3. 2 Wil. 372. 


to. Where a writ is returnable on a Sunday, it mult be executed”: '* 


u lateſt on the Saturday: and where a detendant in ſuch caſe 
was 


$44 | 4 | ; Proceſs, | 
was: arreſted- on Monday morning, and detained till the writ was 
renewed, the arreſt was held illegal. Loveridge v. Plaiſiow, 
2 H Black. 29, 


„n 90. | (H) Who may execute it. 


1. IN particular franchiſes and juriſdictions, the proper officer 

there ſhould execute the proceſs. Stat. 5 G. 2. c. 27. / 3. 

2. Service is good, though in a liberty, and not by a proper 

officer: but the party injured may bring his action. Barnes, 404. 

* Proceſs directed to the ſheriff of Keng ſerved in the Cingue 

* Feoris, is bad; it ſhould be 70. cap. to the conſtable of Dover 
Cale. Barnes, 422. | 

4+ In a county palatine, the ſheriff acts not by virtue of an im- 

' mediate and direct authority, but by virtue of a mandate from the 

officer to whom the writ is directed; but if the writ, in ſuch caſe, 


de directed immediately to the ſheriff, without ſuch intervention, 


he is. bound to execute it, and a bail bond taken on the arreſt, is 
legal. Fackſon v. Hunter, 6 Term Rep. 71. 

5. Where the ſheriff having direQted a warrant to A. and all 
his other officers to arreſt B., A. afterwards inſerted therein the 
name of C., it was holden that the warrant was illegal, and the arreſt 
by, C. conſequently void. Hoſin v. Barrow, 6 Term Rep. 122. 


n. ) What ſhall be ſaid a good Arreſt in Law. 


1. AV officer to whom a warrant is intended to be directed, 
+» cannot arreſt the party before he has the warrant. If he 
do, the court will diſcharge the defendant out of cuſtody. Hall v. 
Rache, 8 Term Rep. 18 / N n 
2. Whether the officer be not bound to produce the warrant to 
the party arreſted, if it be demanded? . 

3. The officer cannot juſtify. breaking open the window, or 
outward door; but if once in the houſe, he may break open in- 
ward doors. Foſter, 319, 320. | 

4. Only the occupier and his family, whoſe ordinary reſidence 
is there have this privilege. The houſe of another is not the 
caſtle of a ſtranger. bid. | | N 
5. A Warrant of the chief juſtice of X. B. to arreſt a party 
to the end that he may become bound, Cc. to appear at the 
cc net ſeſan of ojer and terminer,”” Cc. means the next ſeſſion 

after the arreſt, and not after the date of the warrant, Therefore 
the officer executing it may jultify an arreſt even after the lapſe 
of ſeveral ſeſſions. ſubſequent to the date of the warrant, It is 
not neceſſary to renew ſuch warrant every ſeſſion, if not executed 
before. Mayhew v. Parker, 8 Term Rep. 110. 

6. Where A. was-arreſted at the ſait of B. and diſcharged, the 
Qheriff not knowing that there was alſo a detainer oy 


was 


volunt 


Proceſs. 


the ſuit of C., and on the Sunday following he was arreſted at 
C.'s ſuit, the court diſcharged him out of cuſtouy, conſidering the 
arreſt on a Sunday as an original taking, or as a retaking after a 
eſcape; and in either caſe it was prohibited by the ſta- 
tute. Barnes, 373. 

7. But after a neg/igent eſcape the defendant may be retaken on 
a Sunday, and that either by the officer upon a freſh purſuit, or by 
virtue of an eſcape. warrant, for this is not an original taking, but 
the party is ſtill in cuſtody upon the old commitment. Sir Wm, 
Moore's caſe, 2 Lord Raym. 1028. 


8. A peace officer may juſtify an arreſt on a reaſonable charge 


of felony, without a warrant, although it ſhould afterwards ap- 


pear that no felony had been committed; but a private individual 


cannot. Samuel v. Payne, 1 Dougl. 359. | | 

9. A bailiff who has arreſted a priſoner on meſue proceſs may 
retake him before the return of the writ, though he voluntarily 
permitted the priſoner to eſcape immediately after the arreſt, Per 
Aſhburft J.— The only difference between an arreſt on meſue pro- 
ceſs and an execution is this, on the former the bailiff may permit 
the priſoner to go at large, provided he has him at the return of 
the writ ; but in the /atter caſe, if the bailiff voluntarily permit 
the priſoner to go at large, though only for a minute, he cannot 
afterwards retake him. Atkiſon v. Mattiſon, 2 Term Rep. 172. 
10. If a party is arreſted in another county by a bill of Mid- 
uleſex, the proceedings will be ſet aſide for irregularity, Devinge 
v. Dalby. 1 Dougl. 384. Borman v. Bellamy, 8. P. 1 Term 

187. WE 

4 To make an arreſt perfectly legal there ought in the firſt 
place to be a warrant for apprehenſion; as in the caſe of Vil- 
liam Power, who was indicted for the murder of John Wilkiſen, 
as aſſiſtant to Mr. Parke, an headborough ſent to take the 
ſaid V. Power into cuſtody for having been guilty of riotous be- 
haviour, &c, When the judges Won and Groſe, who were on 
the bench, concurred with Mr. J. Gould (who tried the priſoner) 
in opinion, that as the riot was over, and there was no authority 
from a juſtice of peace to ſeize Power, he was illegally arreſted, 
and that, where a perſon, being deprived of his liberty illegally, 
does an act that cauſes the death of his affailant, in any manner 


whatever, certainly in law it reduces the offence to manſlaughter. 


O. B. Sef. September 1789. | 
12. Bare words will not make an arreſt, but if the bailiff touch 

the perſon it is an arreſt, and the retreat a reſcous. On a motion 

for an attachment againſt three perſons for a reſcous of a perſon 


taken in execution, it was objected that there had not been a 


legal arreſt, as the bailiff had never touched the defendant, Per cu- 
riam— This is a good arreſt: and if a bailiff, who has a proceſs 
_againſt one, ſay to him, when he is on horſeback, or in a coach, 
«.you are my priſoner, I have a writ againſt you,” upon which he 
ſubmits, turns back, or goes with him, though the bailiff never 

Vox. V. Na touched 
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touched him, yet it is an arreſt, becauſe he ſubmitted to the pro- 


ceſs z but if inſtead of going with the bailiff, he had gone or fled 
from him, it could be no arreſt, unleſs the bailiff had laid hold of t 
him. Horner v. Batten, B. R. Hil. 12 G. 2. Bull. Ni. Pri. 62. C 
13. One who is convicted on a penal ſtatute, cannot be appre- 

hended on a Sunday, for non-payment of the forfeiture, for this is Et 
a Civil proceeding. It is in the nature of a ,. fa. when on a re- „ 
turn of, nulla bona, the perſon. is liable when firſt a warrant is 4 

0 


iſſued to ſeize the goods of the deſendant, and for want of a diſ- 
treſs the perſon is taken. Under the act, however, of 29 Car. 2. 2 
9 7. f. 6. no man can be arreſted on Sunday, but for treaſon; 


felony, or a breach of the peace, and this is neither. King v. co 
Myers, 1 Term Rep. 2656. q tal 
14. A bailiff, in the execution of me/ne preceſi, may break open gr 
the door of a ladger's oppartment, which is not to be conſidered as 
his cutter door, and the ſtreet door being open, the officer has 51 


the room, and refuſing to open it. Lee v. Ganſel, 1 Coup. 1. 


4 right to force open the chamber door, the defendant being in 


— —— * * 
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Pro confeſſo. 


5 * 
(A) In what Caſes a Bill may be taken pro Confeſſo. 
1. AU goods, or a real eſtate, are ſeized upon a ſequeſ- 
tratibn for want of an anſwer, the plaintiff may ſtill pro- 
ceed till he has got the bill taken pro confeſs. 2 Ai. 21, 1739. Rs 
Davies v. Davies. Oo | | (B) 
2. Where there is an amended bill and no anſwer to it, the | 
plaintiff is entitled to a decree pro confeſs, abltratted from any | 
proceedings in the original cauſe. bid. Dub. | * 
3. Whether the court can take a bill pro confeſſo, where an anſwer 
bas been put in which is reported inſufficient.” Quære. Did. . 1 
4. If defendant demur, and the demurrer be over- ruled, and 
the defendant- ordered to anſwer, if he refuſes, the bill may be may 
taken pro confeſſo. 1 Harr. Ch. Prac. 8 edit. 276. e only 
5. If a Quaker refuſe to put in his anſwer upon affirmation, fact 
the bill may be taken pro confeſs. ' 1 Harr. 203. 8 edit. derec 
6. Although- a defendant has appeared and anſwered the ori- cefſar 
ginal bill, if he cannot be found to be ſerved with a ſubpcena to be or 


avſwer the bill of revivor, plaintiff muſt proceed under 5 G. 2. b 
c. 28. to have the bill taken pro confeſſo. 2 Bro. Cha. Rep. 127. ſerif 


1786. Henderſon v. Meggi. e 
2 7. Aſter there 


4 


be out of the juriſdiction. Anon. 1 Perre Will. 475. 
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. After an order that a bill be taken pro confeſſh, merely put 
ting in an anſwer, is not ſufficient to ſet aſide the order. 2 Bro. 
Cha. Rep. 279. 1787. Williams v. Thompſon. | 

8. Bill for an account taken pro confeſs againſt ſurviving ex- 
ecutor and deviſee in truſt. 3 Ye. jun. 22. 1795, Shaw v. 
Wright. | | | 1 e 

9. Information decreed to be taken pro canfeſſ upon two inſuf- 


ficient anſwers. 3 Veſ. jun. 209. 1796. Attorney-General v. 


Young. | 
72 Where there is only one defendant, aſter all the proceſs of 
contempt for want of an anſwer, the bill may be ordered to be 
taken pro conſeſſo upon motion. 3 Veſ. jun. 372. 1797. Sea- 
grave v. Edwards. | 5 
11. The Maſter of the Rolls refuſed to make an order upon the 
5 G. 2. c. 25. for the purpoſe of having the bill taken pro confeſs, 
without an afhdavit, according to the 8th ſection, that the de- 
fendant had been in England within two years before the ſubpcena 
iſſued. 5 Veſ. jun, 1. 1799. Neale v. Morris. 
12. To obtain an order for taking the bill pro confeſs under the 
Fat. the affidavit muſt ſtate that the defendant has been in England 
within two years before the ſubpoena. 5 Yef. jun. 118. Biſhop 
of Wincheſter v. Beaver. 5 | 
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(B) Of what Things or Actions, and for what 17Vin. 548, 
Cauſes it lies (where). the Judges (before whom 
the Cauſe is brought) have not any Juriſdiction. 


1. IN all caſes where inferior courts aſſume a juriſdiction, or hold 
plea of a [matter not properly cognizable by them, the party 
may ſtay their proceedings by prohibition, but ſuch prohibition can 


only regularly be obtained by it appearing, on oath made, that the 


fact did ariſe out of the juriſdiction, and that the defendant ten- 
dered a foreign plea, which was refuſed ; bat no affidavit is ne- 
ceſſary where on the face of the declaration the matter appears to 
2. A motion was made for a prohibition to be ditected to the 
ſheriff's court in Bri/ol, on ſuggeſtion that cauſes of action ariſing 

out of the juriſdiction of the ſheriff's court ought not to be ſued. 
there ; and this motion was wn in behalf of the defendant, in 
| 02 - an 


- 
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Prohibition, 


an action, before he had appeared to ſtay proceedings in the court, 
who proceeded to attach his goods in the hands of a garuiſhee; 
and the motion was oppoſed, becauſe the defendant could not 
pray a prohibition on ſuggeſtion of a matter which he could 
not plead; and as here he could not plead this before perform- 
ance, ſo he ought not to make ſuch a motion before appearance, 
And per Holt C. J.— A man ſhall not plead to the juriſdiction 
until he appear; but if the original cauſe of action aroſe out 
of the juriſdiction of the court, the garniſhee may plead it; 
but if it were debt on a ſimple contract, it is attachable 


where the perſon of the debtor is. Cook v. Licenſe, 1 Lord 


TW: 2 
3. A prohibition will be granted to a court of appeal where it 
appears that they have no juriſdiction over the ſubject - matter, 
even aſter they have remitted the ſuit to the court below, and 
awarded coſts againſt the appellant, and though the party apply- 
ing for a prohibition appealed to that court. Darby v. Cozens, 
1 Term Rep. 552. INES | 
4. Where the ſubject of a ſuit in an inferior court is within 
the juriſdiction of that court, though in the proceeding a matter 
be ſtated which is out of its juriſdiction, yet, unleſs it is going on 
fo = ſuch matter, a prohibition will not lie. -Dutens v. Robſon, 
1 H. Black. 100. '. : 
F. Courts martial, courts of admiralty, and courts of prize, are 
all liable to the controlling authority of the courts at Wefminfler ; 
the general ground of prohibition being an exceſs of juriſdiction 
when they aſſume a power in matters not within their cognizance, 
or act contrary to the rules of an act of parliament made to limit 
their authority. That they have decided wrong, or that there is 
error in their proceedings, may be ground of appeal or review, 
- but not of prohibition, there being no ground for the interference 
of the courts at Veſtminſter where the matter is clearly within the 
juriſdiction of ſuch inferior courts, 2 H. Blact. 100, lot. 107. 
6. Quære. Whether the miſinterpretation of a ſtatute by an 
inferior court, the conſideration of which ariſes incidentally in 
the courſe of a proceeding which is conſeſſed to be within its 
juriſdiction, be a ground for a prohibition ? Whether it be not 
rather a matter of appeal? But clearly in ſuch a caſe a prohi- 
bition will not he, unleſs it be made appear to the ſuperior court, 
that the party applying for the prohibition, has, in the courſe of 
the proceedings in the inferior court, alleged a ground for a con- 
trary interpretation of the ſtatute on which he applies for the 
prohibition, and that inferior court has proceeded notwithſtand- 
ing ſuch allegation. 2 H. Black. 533. 
7. Where the inferior court has cognizance of part of the 
charge, though not of the reſt, the ;court of B. R. will not 
grant a prohibition. Car/lake v. Mapledoram, 2 Term Rep. 473 
8. Prohibition ſhall go to the admiralty in a ſuit for the wages 
of the maſter of a ſhip. Day v. Sneigrove, 1 Com. Rep. 74. 


„ 


9. If 
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9. If the defence ſtated on the proceedings below is ſuch, as, 
if true, ouſts the inferior court of its juriſdiction, (as where the 
pirty ſets up a modus in anfwer to a ſuit for tithes) although 
there has been an interlocutory ſentence in favour of the parſon, 
and, on an appeal, that ſentence has been confirmed, and coſts 


awarded, the party ſued may have a prohibition both to the 


original court, and to the court of appeal, to ſtay execution for 


the colts. Darby v. Cozens, 1 Term Rep. 552. 


10. The court will grant a prohibition of the proctor or other 
officer of the ſpiritual court to ſue there for his fees. Pearſon v. 
Campion, 2 Dougl. 629. 

11. The court of B. R. granted a prohibition to ſtay a ſuit in 
the ſpiritual court for breaking open a cheſt in the church, and 
taking away the title deeds to the advowſon, becauſe only an ac- 
tion of treſpaſs or trover could be maintained in the temporal 
courts for the recovery thereof. Gardner v. Parker, 4 Term Rep. 

f. 

2 70 Prohibition lies, if executor libels for taking a thing with- 
put his conſent, which defendant pretends was donatio mortis 


| cauſa, for it may be tried by an action of trover. Thompſon v. Batty, 


Stra. 777. 6 | 

13, If there be a ſuit for removing agariſh clerk, and puniſh- 
ing him for immoralities puniſhable by the temporal laws, there 
may, be a prohibition as to all but the deprivation, but not as to 
that. Townſend v. Thorpe, 1 Stra. 776. 

14. If a man libels for tithes in kind, and defendant inſiſts on 
a modus, but permits the ſpiritual court to proceed to ſentence, he 
is too late to apply for a prohibition. Ofey v. Whitehall, Mich. 
1717, in Sc. Bunb. 17. ; 

15. If eccleſiaſtical court refuſes a plea of parol agreement 
with the agent of the impropriator for purchaſe of the tithes, 
the corn being then ſevered, prohibition goes. Chave v. Calmel, 
3 Burr. 1873. | | 

16. If a modus is pleaded to a libel for tithes by the vicar, and 
the defendant applies for a prohibition, on a ſuggeſtion that the 
tithes are due to the impropriator, yet, if it appears that they are 
examining witnefſes below to the modus, prohibition ſhall go. 
Hood v. Hebden, 3 Bur. 203- | 
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the mode of trial. 


f prohibition. 


(C) Juriſdiction ſpiritual. . 
. PHE general grounds of a prohibition to the eccleſiaſtical 


court are either a defect in the juriſdiction, or a defect in 


cauſe it cannot proceed according to tlie rules of the common 
law, and in ſuch caſe a prohibition lies. Or where the ſpiritual 
court has no original juriſdiction, a prohibition may be granted, 

even after ſentence. But where it has juriſdiQtion, and gives a 
wrong judgment, it is the ſubject- matter of appeal, and not of 
Per Lord Kenyon. Leman v. Goulty, 3 Term Rep. 4. 

And Vide 2 Burr. 813. 

2. The ſpiritual court may compel the churchwardens to de- 
liver in their account, but cannot decide on the propriety of the 
charges. Therefore if they take any ſtep after the accounts are 
delivered in, it is an exceſs of juriſdiction, for which a prohibi. 
tion will be granted, even after ſentence. Bid. 3 Term Rep. 4. 

3- Where a modus is pleaded in an eccleſiaſtical court, a pro- 


- hibition may be granted any time before final ſentence. Darby 


v. Cozens, 1 Term Rep. 552. 
4. Prohibition to . ſpiritual court to try proceedings for re- 


. Noring a pariſh clerk, ſhall be granted: for the ꝙice and fees are 


of temporal cognizance. Tarrant v. Haxby, 1 Burr. 367. 

- 5+ Prohibition to the ſpiritual court granted (even after affirm- 
ance upon appeal} againſt a decree for a creditor, who had cited 
an adminiftratrix to bring in an inventory, and (it being brought 
in) had objected to it. The court held the ſpiritual court to have 
no juriſdiction. Catchoide, Widow, &c. v. Ovington, 3 Burr. 1922. 
6. Prohibition denied afterſ entence, where the defendant be- 
low had ſet up ſeveral cuſtoms reſpecting tithes, but had ſubmitted 
to trial. Full v. Hutchins, Clerk, 2 Coup. 424. 

. Where a matter is properly triable at common law, probi- 
bitien lies before ſentence, But if a party ſubmit to trial, it is after- 
wards too late. Bid. 

8. Prohibition lies after ſentence, if-the eccleſiaſtical court has no 
cognizance of the cauſe, otherwiſe if there be only a defect of tria!. 
mo | 
9. In the vacation time, one may reſort to the Chancery, and, 
0 a ſuggeſtion that the ſpiritual court has proceeded to grant 
adminiſtration to a wrong perſon, may have a prohibition out of 
that court into B. R. or C. B. Per Holt C. ]. Blackborough v. 
Davis, 3 P. Wms. 43. 476. 

10. Where the queſtion is, whether the rector or vicar be en- 
titled to tithes, no prohibition lies. Drake v. Taylor, 1 Stra. 87. 

11. Prohibition to a ſuit in the ſpiritual court, for marrying 
without banns or licence, ſince the ſtat. 22 G. 2. c. 33. / 8. by 
which it is made _ Cong] v. Aldrich, C. B. 2 Will. 79. 

12. Where 


If any fact be pleaded in the court below, and 
the parties are at iſſue, that court has no juriſdiction to try it, be- 
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12. Where the right to tithes is admitted, and a queſtion ariſes 
between the rector and vicar, to whom they are payable ; that 
queſtion is triable in the ſpiritual court, and conſequently the 
common law courts will not grant a prohibition. Cheeſman v. 
Beoby, Willes' Rep. 680. A 

13. Whether or not the ſpiritual court has juriſdiction over a 
cauſe depends not on the parties being eccleſiaſtical perſons, but 
on the nature of the queſtion in diſpute, Bid. 

14. Where there is a legacy to the executor, the ſpiritual court 
cannot entertain a ſuit for diſtribution of the ſurplus among the 
next of kin under the ſtatute, Hatten v. Hatten, 2 Stra. 865. 
Edwards v. Freeman, 2 P. Wms, 441. | 


(G) For Seats in the Church. ' 


I. JF one has a preſcription to have a ſeat in a church, and the 
ſeats are pulled down without his conſent, and new ones 
built by the ordinary on part of the place where the old one was, 
though he have as much ſeat as he had before, only not in the 
ſame place, it is illegal, and, if the ſpiritual court interpoſe, pro- 
hibition'lies. Archer v. $weetnam, Hil. 11 G. 1. 

2. If there are reciprocal preſcriptions to 'a ſeat in a church, 
prohibition lies; for they adjudge one to be good. Paxton v. 
Knight, 1 Burr. 312. : | 

3. One was ſucd in the ſpiritual court for diſturbing a perſon 
in his ſeat in the church, and now ſuggeſted for a-prohibition that 


he purchaſed an ancient houſe with this ſcat belonging to it, to 


him and his heirs, which was pleaded below. Ver cur; This is 
enough to ſhew the temporal right is in queſtion z and a pro- 
hibition was awarded. Wicker v. Chelſham, 1 Will. 17. 

(K) Juriſdiction. Reparation. Ornaments. 


1. PLEORIBLEION ſhall not be granted where it will not be 


17Vin. $70. 


17Vin. 580, 


material. As to (top the prerogative court from proceeding - 


to grant a faculty for an organ in the church. Butterworth v. 
Walker, 3 Burr. 1689. 

2. The conſent of the pariſh is not neceſſary to the ordinary on 
the eccleſiaſtical court's ordering an organ to be erected in the 
church. But the pariſh cannot be charged with the expence, nor 
with the repair, or with any new ornaments, without their conſent, 
Ibid. 3 | 

3. No prohibition lies to a ſuit of the ordinary to deface orna- 
ments (as arms) ſet up in a church without his conſent. Palmer 
v. Biſbop of Exon, 2 Stra. 107 1. 5 

3. The ordinary cannot puniſh a ſingle treſpaſs committed on 
the body of the church, which does not binder the ſærvice. Bin- 
fied v. Collins, Bunb. 229. 


Nn 4 5. If 
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"x. If in a diſpute before the ordinary about erecting a monu- 
ment, one appeals to the arches, ſuch appeal lies, and no prohibi- 
tion ſhall go. Cart v. Marſh, Andr. 69. 


6. A prohibition was granted on a libel to charge a man to the 


repair of the church in reſpect of a light-houſe, after ſentence and 
an appeal to the delegates. Rebow v. Bickerton, in Sc. T. 1721. 
Bunb. 81. | | 

7. Prohibition was moved for to the conſiſtory court of the 


. Biſhop of Exeter, where the party was libelled againſt for a rate 


aſſeſſed by the churchwardens by cuſtom for repair of the church, 
as well the chancel as the nave of the church. And reſolved, 
1. That the pariſhioners and not the churchwardens ought to 
aſſeſs the rate. 2. That the parſon ought to repair the chancel, 


and not the pariſhioners, but that the pariſhioners ought to repair 


the nave of the church. And, by Halt, C. J., by the canon law 
the parſon ought to repair the whole ; but by the cuſtom of Eng- 
land, the parſon ſhall repair the chancel, and the pariſhioners the 


nave of the church. And by the cuſtom of London, the pariſhion- 


ers ſhall repair the chancel alſo. But Rokeby, J. was of opinion, 


27 Vin. 588. 


that the pariſhioners ought to contribute to the charge of the or- 
naments of the chancel ; but Holt doubted of that. Then it wag 
moved, that a prohibition ſhould be granted only quad the ſuit 
for the rate for the chancel : but reſolved, that the prohibition 
ſhall be for the whole, becauſe it js but one rate and entire; 
but if a man libel for two diſtin things, the one of which is of 


_ eccleſiaſtical cognizance, and the other not, a prohibition ſhall be 


granted, guoad that which is of temporal cognizance, and they of 
the court chriſtian ſhall proceed for the other. Therefore in the 
principa} caſe a prohibition was granted. Penſe v. Prouſe, 1 Ld. 


nw PEAR 67 CP 
8. Prohibition does not lie to a ſuit in the eccleſiaſtical court 


againſt a Quaker for repairs of the church on ſtat. 7 8 V. 3, 


6. 34. though the act gives a remedy before juſtices of the peace, 
for the old remedy is not taken away? nor in the caſe of ſmall 
tithes under ſtat. 7 & 8 V. 3. c. 6. Fort. 347. | 25 


(N) What ſball be faid a Defamation ſpiritual to 
maintain a Suit in the Eccleſiaſtical Court. 


I. A Prohibition was moved for to a ſuit in the ſpiritual court 
I; for calling a woman jilt and firumpet ; and denied, for per 
cur., they are charges of incontinence, and the ſignification of them 
well known. Ferguſon v. Cuthbert, Stra. 822. | 

2. Libel in the ſpiritual court for theſe words, * Moll Winter 
is a whore and a common whore, and plyer in a bawdy-houſe,” 
Prohibition moved for and refuſed her ſentence. Head v. 
Winter. | | 


3. If motion and rule to ſhew cauſe be before ſentence given 


below for calling a woman whore, in London, but rule not red 
| til 


Prohibition, 


till after ſentence, prohibition ſhall not go. Selby v. York, Trin. 
10 11 G. 2. Note, This is ſaid to have been ruled on another 
point alſo, viz. That in the recital of the libel in the ſuggeſtian, 
the words are ſaid to be ſpoken in the pariſh of Saint B. in London, 
er in parts near adjacent ; if it had appeared by the proceedings or 
by affidavit, (which was now too late) to be in London, prohibition 
ought to ſtand, for the ſpiritual judge had no juriſdiftion. Sarby 
and Wife v. York, Andr. 7. (a). | 


$53 


(a) N. B. 


| This i 
trary to the caſe of Argyle v. Hunt, 1 Stra. 187. and Cook v. Wingfield, Ibid, 555. wha prokidicien 


4. To ſupport prohibition to the conſiſtory court of London for 
calling «whore in London, there muſt be affidavit of cuſtom, and 
that the word was ſpoken there. Theyer v. Eaſftwick, 4 Burr. 
2032. 

. When ſcandalous words are ſpoken of the function of a ſpi- 
ritual perſon a prohibition ſhall not go. Anon. 1 Com. 25. 
6. Words which do not directly charge the party with being a 


whore are not ſuch whereon the juriſdiction of the ſpiritual court 
ought to be diſallowed. Steward v. Allen, 1 Com. 235. | 


7. Prohibition ſhall be granted to the ſpiritual court where a 


- libel is for words ſpoken of a clergyman which are actionable at 
common law. Hall v. Downes, in C. B. 2 Com. 308. 


8. No prohibition lies for the words, You are a bawd, for it is 
not a charge of keeping a bawdy-hoyſe, which is puniſhable as a 
temporal offence. Lockey v. Dangerfield, 2 Stra. 1009. - 

9. Theſe words ſpoken of a woman, & I have kept her com- 
pany theſe ſeven years; ſhe hath given me the bad diſorder, and 
three or four other gentlemen,” are not actionable, becauſe 
may refer to a time paſt. And no 'prohibition will be granted to 
a ſpiritual court in which a ſentence has been pronounced on a 
libel for this charge. Car/lake v. Mapledoram, 2 Term Rep. 473. 
10. Where prohibition is prayed for a matter not appearing on 
the face of the proceedings to be out of the juriſdiction, the ſug- 
geſtion muſt be verified by affidavit :. therefore though there is a 
cuſtom, and that cuſtom verified by affidavit, that whore, and 
calling a woman whore, is puniſhable at Briſſol by the common 
law, yet if there is not an affidavit that the words were ſpoken in 
Briſtol, prohibition ſhall not go. Hinds v. Thompſon, Andr. 299. 


Driver v. Driver, ibid. zo. * 


11. Yet a rule was granted to ſhew cauſe, why probibition 
ſhould not go for. calling a woman ffrumpet in Briftol, thou 
there was no affidayit of the cuſtom. Power v. Shaw, 1 Wilſ. 62. 


| was denied for the word wore, though it appeared on the face of the proceedings io be ſpoken in London. 
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18 Vin. 38. (D. a. 2) Proceedings. What muſt be done 10 or- 


18 Vin. 44. 


der to get a Prohibition. 
1. T HERE muſt be an affidavit that the copy of the libel is a 


true one. Barnes, 427. | 
2. If a civilian cannot be got to argue for it, none ſhall be heard 
inſt it. Barnes, 428. 

3. If the ecclefiaſlical court clearly appears to have juriſdiction, 
and have pronounced ſentence, the court will not even grant a 
rule to ſhew cauſe. Symes v. Symet, 2 Burr. 813. 

4. Where there is no defe7us juriſdifionis, but only triationis, 
the defendant muſt plead it below, and have his plea diſallowed, 
before he can be entitled to a prohibition. Buller' N. P. 219. 

5. Where a perſon is ſued in the eccleſiaſtical court for a ſeat 

in the church, if he would obtain a prohibition and ouſt the ordi- 


nary juriſdiction, he muſt ſhew ſuch a legal title as can be tried 
in the eccleſiaſtical court, which can only be by preſcription ; and 


preſcription can in ſuch caſe be no otherwiſe proved than by 
ſbewing repairs. Buller's N. P. 219. Ins, 

6. Where the matter ſuggeſted for a prohibition-appears, on 
the face of the libel, to be out of the juriſdiction of the inferior 
court, an affidavit of the truth of the ſuggeſtion is never inſiſted 
on; but if it does not appear on the face of the libel, or if a prohi- 
bition is moved for, for more than appears on the face of the 
libel, to be out of their juriſdiction, there ought to be an affidavit, 
1 P. Wms. 477. Andr. 304. ; 


7. On moving for a prohibition to the ſpiritual court for refuſing 


2 plea, the party ought to offer an affidavit of the truth of the 
facts in the plea. Burdett v. Newell, 2 Ld. Raym. 1211. 


(F. a. a) Writs, Declarations, Ec. in Prohibitions, 


and Rules concerning them. 


I. U PON ſhewing cauſe againſt a prohibition, the court made 
E the rule abſolute, with a direction that the plaintiff ſhould 
declare in prohibition : he tendered a declaration, but the defend- 
ant refuſed it, and he applied to ſtay proceedings, as being willing 
to ſubmit. The other inſiſted he had a right to go on, and ſo get 
at the coſts of the motion, which he could not otherwiſe have. 
But the court ſtayed the proceedings without coſts; ſaying, the 
direction to declare was in favour of the defendant, who might 


waive it. Gegg v. Jones, 2 Stra. 1149. 
2. Leave to declare in prohibition will be granted only when 


the court inclines to prohibit, not when it inclines to the contrary. 


Le Caux v. Eden, 2 Dougl. 620. 
3. The party applying for a prohibition has no right to infiſt on 
declaring, when the court is ſatisfied that his application is ground- 
* ; | lets, 
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Prohibition. 


leſs, but the defendant in prohibition may, when the opinion of 


the court is againſt him. 1 Burr. 198. ; 

4. Where an iſſue is joined on a declaration in prohibition, if 
the jury find a verdict for the plaintiff, yet they ſhall give no 
more than 1s. damages, for it is in nature of an iſſue to inform 
the conſcience of the court; but after he has had judgment, quod 


Net probibitio, he may bring his action upon the caſe, and recover 


'the damages he has ſuſtained. Carter v. Leeds, Mich. 2 G. 2. 
Buller N. P. 219. | 


5. Preſcription for a ſeat in a church. In'declaration in prohibi- 


tion the plaintiff ought regularly to ſet out a cuſtom of repairing, 
(which is requiſite to ſupport the preſcription,) but if he do not, 
if the defendant does not demur, but goes to trial, it will be aided 
by the verdict, for the plaintiff ought not to have a verdict unleſs 
he prove a cuſtom to repair. Stedman v. Hay, 1 Comyns, 366. 

6. If a modus be not proved as laid by the plaintiff in a ſuit in 
prohibition, there muſt be a verdict for the defendant ; but if any 
modus be found, though different from that laid, there is a ground 
for the court to refuſe a conſultation. Brook v. Richardſon, 1 Term 
Rep. 427+ | . . 

1 If the iſſue lies on the plaintiff, who does not appear at the 


trial, he mult be called and nonſuited ; and if defendant put in 


his record, enter into his proof, has a verdict and judgment, it is 
irregular, and ſhall be ſet aſide. Gardner v. Davis, 1 Wilſ. 300. 


(0. a. 2) Contempts to Prohibitions. Puniſhed how 
1 and where, and Pleadings. 


my 


N prohibition, the contempt is but form, and the jury need not 


give any verdict about it. Stratford v. Neale, 1 Stra. 482. 


(P. a) Conſultation, In what Caſes it ſhall be 
granted, | 


I. THE marriage of a man with his firſt wife's mother's ſiſter is 
within the Levitical degree, and prohivited, and a conſul- 
tation awarded. Bunk, 145. a 
2. If prohibition is granted on ſuggeſtion of a cuſtom, and on 
iſſue joined the cuſtom is found, but the court, on motion in arreſt 
of judgment, find the cuſtom ill, a conſultation ſhall go. Dent v. 
Coates, 2 Stra. 1145. gk 
3. If plaintiff in prohibition declares, that there is a cuſtom for 
the occupiers of his tenement to pay 5s. in lieu of tithe of corn 
and hay, which modus the parſon has always accepted, and ver- 
dict for plaintiff, there ſhall be no conſultation ; for the modus is 
found, though it is deſcribed as a cuſtom, when ſtrictly it ſhould 
have been a preſcription. Sharp v. Lowther, T. 9 G. 2. 
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Prohibition. 


4. If a modus be not ed as laid by the plaintiff in a ſuit in 
prohibition, there muſt be a verdict for the defendant, who is en- 
titled to coſts ; but if any modus be found, though different from 

hat laid, that is a ground for the court to refuſe a conſultation, 
rook v. Richardſon, 1 Term Rep. 427- 

5. In caſes of tithe and ſuch fort of matters, where many things 

are in controverſy, it is very frequent to order the prohibition to 
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Bull. Ni. Pri. 218. 


Property, 


22 00 Is what Perſon may be, or ſhall be ſaid to be. 


AV action of trover cannot be maintained by a tenant in tail, 
+ >. expeQant on the determination of an eſtate for life, without 
impeachment of waſte, for timber which grew upon, and was ſe- 
yered from the eſtate ; for the property of them is not in him, 
but in the tenant for life. Pyne v. Dor, 1 Term Rep. 58. 


7 () Diveſted or preſerved, by what and 8 


1 money and an Horſe are given in exchange for another horſe 
warranted ſound, but which was unſound at the time. Trover 
will not lie for the korſe given in exchange, becauſe wy ' property 
3s altered. TORE v. Mut a 818. Dougl. 24. 1. 8 


D Pretty gained, chat or labs; by what 
AQ, 


C. 


| i 1. A Sends "CAS to B., who was at the time | indebted to him 
/ for other goods; B., ſeeing that his affairs were in a de- 
| clining ſituation, ſent them to C. „who had orders to deliver them. 
to 4. Afterwards, June the 4th, B. became bankrupt ; June the 
6th he wrote to A., ſtating that his affairs being in a declining 
ſituation, he had left the goods with C. for him, June gth a com- 
miſſion iſſued 2 Ya B., and on the 13th A. received the letter, 
which was the frſt notice he had of the delivery of the goods ta 
C., and as ſoon as poſſible he ſignified his conſent to receive 
them. The queſtion was, Whether theſe goods were not abſo: 
lutely veſted in A. by the delivery to C. before the agreement of 
A.; ſince otherwiſe the act of 1 intervening would pre- 
vent the property from veſting in him ? And held, that the _ 


ſtand as to part, and a e ron e 


Property. 


| d did not ſtand open until agreement, but is complete unleſs 


there was an actual diſagreement. Atkins v. Barwick, 1 Stra. 16g. 
10 Mod. 432. Fort. 353. : 

2. But in Harman & al. v. Fiſher, Cop. 117. where a trader 
in contemplation of abſconding, incloſed in a letter certain bills 
to F., a particular creditor, in diſcharge of his debt, ſaying, “ he 
bas the honour to ſhew him that preference he conceives is his 
due 3“ and this was done without the privity of F., and followed 
by an act of bankruptcy before the notes could poſſibly be de- 
livered. Per cur. — The eſſential motive being to give a preference, 
and the act itſelf incomplete, is clearly void, though in favour of 
a very. meritorious creditor. And per Lord Manrfield—The 
judgment in Atkins v. Barwick is right, but the reaſons wrong. 

he true ground was, that the trader honeſtly refuſed to accept 
the goods, and returned them. Salte v. Field, 5 Term Rep. 211. 
Vide alſo Hague v. Rolleflen, 4 Burr. 2174. and Alderſon v. T. emple, 
1b. 2238. where the contract being held incomplete for want of 
the conſent of the perſon to whom the goods and bills were ſent, 


and being done in contemplation of bankruptcy, the tranſaction 


was held fraudulent and void. 

3- If goods arg bond fide ſold by the factor at ſea (as they may 
be where no other delivery can be given) it will be good, notwith- 
ſtanding the ſtatute 21 Fac. 1. c. 19., and the vendee ſhall hold 
them by virtue of the bill of ſale, though no actual poſſeſſion is 
delivered, Per Lord Mansfield in Wright v. Campbell, 4 Burr. 
2046. | 
4. If goods are conſigned to A. to ſell them for the conſignor as 
factor, who pretending that the goods are his own property aſſigns 
the bill of lading indorſed to him to B. for a valuable conſidera- 
tion and without notice, and then becomes inſolvent ; and after» 
wards the conſignor indorſes the bill of lading remaining in his 
poſſeſſion to C. ard the goods arrive, and they are delivered to 


him; B. may recover them in an action of trover. Vrigbt v. 


Campbell, Burr. 2046. Sed qu. for a new trial was there granted 
on the ground of fraud, and vide the caſes ſubſequent. 
F. Where ſeveral bills of lading have been ſigned of different 
imports, no reference is to be had to the time when they were 
ſigned by the captain; but the perſon who firſt gets one of them 
by a legal title from the owner or ſhipper has a right to the con- 
bgnment. Caldwell & al. v. Ball, 1 Term Rep. 205. 

6. Where a merchant conſigns goods, and the confignee be- 


comes inſolvent before they get into his hands, the conſignor may 


ſtop them in tranſitu. + Snee v. Preſcot, 1 Ath. 245. Birket 8 


hinge, cited Coup. 296. Lickbarrow & al. v. Maſon, 2 Term 


Rep. 63. 8. P. . - 
7. But if the conſignee aſſign the bills of ding to a third per- 
0 


fon for a valuable conſideration, the right of the conſignor ag 


againſt ſuch aſſignee is diveſted, for the aſſignment of the bill of 


lading transfers the property in the cargo. Bid. But this judg - 
ment was reverſed in the Exchequer Chamber. 1 H. Black. Rep. 
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3575. On appeal to the Houſe of Lords a venire de note was dis 4. 
rected. | | | year 


8, 
. | alſo. in 
_ VE” more c 
(G) Gained, altered, or transferred, by Operation ticles t 
nh, of Law. 481 the exy 

e HE plaintiff recovered in trover againſt the captain for yarn 
T conſigned to him. The captain obtaining an 27 "emp enm on _—_ 
| ſhewing the goods were delivered to the defendant, the plaintiff 1 N 


brought an action againſt him, and held him to bail. And the Np: 

court diſcharged him on common bail, for by the former recoyery 

the ee; veſted in the captain, the plaintiff having damages in by pur. 

| lieu thereof, and therefore in this action he could not ſay the 3 
 Wete. vid. goods were his. Adams v. Broughton, 2 Stra. 1078. Andr. 18. 


S. P. chis 8 
tit. 18 Vin. (G) note to pl. 3. 
| (1) Veſts. At what Time. T. 
er HE indorſement and delivery of a bill of lading to a creditor v. Smit 
I primũ facie conveys the whole property in the goods from 2. C 
the time of its delivery. Hibbert & al. v. Carter, 1 Term proved 
Rep. 745 88 | as Fra compel 
R 5 WY Colton 
— —— —_—_ — — TYING 3» 1 
WE. | 2 | he paid 
| | | | cuted, 
Purchaſor, ; | v. W. T4 
- of a vo 
MY «i f CE | | | | tice, ſh 
m nut. + [a) Purchaſor. Who. | 128. 
N f 1 5 
1. AY heir ſhall take by purchaſe under a deviſe altering the li- conſide 
| mitation of the eſtate. 1 Raym. 728. Emerſon v. Inch- 6. V 
bird. If the anceſtor deviſe his eſtate to his heir at law by will, miſtake 
< with other limitations, or in any other ſhape than the courſe of their cl 
deſcents would direct, ſuch heir ſhall take by purchaſe, Cyo. Judice . 
 #Eliz. 431. 2 7. 
* But if a man ſeiſed in fee deviſes his whole eſtate to his heir withouj 
at law, ſo that the heir takes neither a greater nor a leſs eſtate by 2 At. 
the deviſe than he would have done without it, he ſhall be ad- 8. P 
udged to take by deſcent, even though it be charged with incum- at law 
rances, this being for the benefit of crediters and others who thereto, 
Have demands on the eſtate of the anceſtor. 1 Nol. Abr. 626. 9..A 


1 Salk. 241. 1 £9. Raym. 728. | got an 
8 In marriage articles the iflue to be conſidered as purchaſers. Lord. 
1 P. Vm. 145. 291. ; 


6 ; | 44 7 


itok 


Purchaſor, 

4. A. enters into partnerſhip in 5ths, with. three others for 21 
years, for digging mines in A.'s land; A. ta have two fiſths, and 
alſo in conſideration of his ownerſhip of the land, to have a tenth. 
more out of the ſhare of the other partners. . Purſuant to the ar- 
ticles they ſearched for the mines, and after two years time and. 
the expence of about 120/., they diſcovered a valuable mine, and. 
worked it for about three months, and then A. dies, and his wi- 
dow ſets. up a voluntary ſettlement made after marriage. The 
court inclined that the parties were as purchaſors,, and that the. 
voluntary ſettlement ſhould not ſtand againſt them. 2 Yern, 326. 

5. A papiſt cannot take a frechold or leaſehold eſtate by will, 
becauſe taking by will is taking by purchaſe, and by the expreſs 
words of the ſtatute 11 & 12 V. 3. c. 4. a papiſt is diſabled taking 
by purchaſe; alſo terms for years are expreſsly mentioned in the 
ſtatute. 3 P. Wms. 46. Davers v. Dewes, Trin. 1730. 


(B) Favoured. In what Caſes. _ 


I; THE court will not compel a purchaſor under a decree to 

accept a doubful title. 2 P. Wrms. 202. 1721. Marlow 

v. Smith, | 

2. One articles to buy land, and the title is under a will not 

proved in equity againſt the heir; yet in ſome caſes equity will 

compel the purchaſor to accept the title. 3 P. ms. 190. 1733. 
Colton v. Wilſon. 


3. Though a purchaſor did not know of an'incumbrance before 


he paid his money, yet as he knew it before the deed was exe- 
_ it affects him with notice. 1 At. 384. 1739. Vigg 
v. Wigg. | I | 5 

4» ＋ man purchaſiug for a valuable conſideration, with notice 
of a voluntary ſettlement, from a perſon who bought without no- 
tice, ſhall ſhelter himſelf under the firſt purchaſor. 1 Atk. 571. 
1738, Brandlyn v. Ord. 

5. A man cannot defend himſelf as a purchaſor for a valuable 
conſideration under articles only. Bid. 

6. Where a purchaſor has given a full value for an eſtate, the 
miſtake or ignorance of -ſome of the parties to a conveyance of 
their claim under a marriage ſettlement, ſhall not turn to the pre- 
judice of a fair purchaſor. 2 Atk.8. 1737. Malden v. Menill. 

7. A purchafor with notice himſelf from a perſon who bought 
without notice, may ſhelter himſelf under the firſt purchaſe. 
2 Ath. 242. 1741. Lowther v. Charlton. 

8. Purchaſor of an equitable title to a rent charge, muſt try it 
at law againſt the owner of the land claiming in contradiction 
thereto. 1 Veſ. 392. 1750. Whitfield v. Fauſſet. T4 

9. A purchaſor may protect himſelf againſt dower, by havin 


18 Via. 112, 
— — 


got an aſſignment of a term. Amb/. O. 1741. Swannock v. 


Liford. 


4 


o. Pur- 


* 
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. . Þurchafot, 

188. Purchaſor for a valuable confideration without hotice, by 
taking an aſſigument of a term, may protect himſelf from meſne 
incumbrances.” Ambl. 282. 1755. © Willoughby v. Willoughby. 

11. It is no objection on the part of a purchaſor of land ſold 


by 2 Maſter, that more land is ſold than is necefſary for the 


purpoſes of the teſtator's will. 2 Bro. Cha. Rep. 246. 1787. 

12. Money having been paid in as earneſt at a ſale of an eſtate, 
and ordered to be laid out in the funds in part payment of the 
purchaſe money, the vendor muſt abide by the riſe or fall of the 


funds. 1 Bro. Cha. Rep. 49. 1790. Poole v. Rudd. 


13- The court will not make a purchaſor appoint a clerk in 
court, which is neceſſary only where the patty is to appear. 1 J. 
Jun. 94. 1790. Child v. Lord Abingdon. 

14. Purchaſer held not entitled to a conveyance of part, though 
anſwering the general deſcription in the advertiſement of ſale, as 
it was not in the contemplation of either party at the time of the 


© purchaſe or conveyance, the purchaſor having been referred to a 


more particular deſcription, which did not include that part, and 


the ſurrender having been made according to that, and from his 


own inſtructions. 1 J, jun. 210. 1790. Caluerley v. Williams. 

15. If one party thought he had purchaſed bond fide part of an 
eſtate, which the other thought he had'not ſold, it is a ground to 
ſet aſide the contract: if both underſtood the whole was to be 


| conveyed, it muſt be conveyed ; otherwiſe if neither underſtood 


ſo. Bid. | N , 
16. A purchaſor is not to be compelled to take an equitable 
eſtate. 2 Yeſ. jun. 100. 1795. Abel v. Heathtote, | 

17. Parchaſor juſtified in taking a fair objection, though over - 


ruled. 4 Y*f. jon. 63 1. 1799. Cox v. Chamberlain. 


19. Bury, Whether a purchaſor under a power to revoke 
uſes, ſubſtitutingꝭother eſtates of equal value, is not bound to ſhew 
the value of the ſubſtituted eſtates. Bid. 638. | 

19. A purchaſor not compelled to take a doubtful title, nor will 


_ a caſe be directed without his conſent: the court alſo heſitated 


upon giving ſanction to a title founded on the deſtruction of con- 
tingent remainders by the tenant for life, there being no truſtees 
to ſupport them. 5 ef. jun.'647. 1800. Rooke v. Kidd. 


urn. 115. (C) Favoured. Plea of being a Purchaſor for a 


v. Law. 


valuable Conſideration. | 


1. N HATEVER is ſufficient to put party on ine ir is good 
wW notice in equity to that party. 1 41 490. 7795 Smith 


2. A. deviſes the eſtate in queſtion to B. in tail, remainder to 


C. in fee; bill by the heir of the body of B. for deeds and writ- 


ings, and poſſeſſion: defendant pleads that he is a purchaſor for a 
valuable conſideration from C. without notice of plaintiff's «nh 
MOTT. =] | | m 


Vol. V. O 


= 


where defendant claims under a ance, in which there is an 
eſtate tail prior to the eſtate under which he purchaſed, it is in- 
cumbent on him to ſee if that eſtate be ſpent. 1 Ath. 522. 1736. 
Kel/all v. Bennett. | 0 

3. Where by a tranſaction, - to the buſineſs in hand, a 
counſel or attorney employed to look over the title has notice, this 
1 affect the purchaſor. 2 Ath. 242. 1741. Lowther v. 
Carlton. 

4- Plaintiff, a judgment creditor upon an. eftate in Middleſex, 
prays to be let in upon it preferably to the defendant, a mort- 
gagee of the ſame eſtate, on a ſuggeſtion he had notice of the 
judgment before the mortgage was executed; the judgment was 
entered on the 12th March 1733, but not regiſtered till the 1 2th 
June 17353 the mortgage was made the 24th May 1735, and 
regiſtered June 2d 1735, there being only a defendant's confeſſion 
of notice proved, in direct contradiction to his anſwer, and con- 
trary to a poſitive act of parliament made to prevent perjury : the 
bill, ſo far as it ſought to poſtpone defendant's mortgage, was diſ- 
mifſed with coſts, 2 Ali. 275. Hine v. Dodd. March 1941. 
8. — notice of the plaintiff's title at the time of the ex- 
ecution of the deed, or payment of the conſideration money, is 
not ſufficient: notice muſt be denied at or before the execution. 
2 Atk. 97. lay yer oy v. _ HA 

6. To be a poſſeſſor is where poſſeſſing is 
3 of all the facts and circumſtances relating to — 

y's title. 3 Ath. 134. Dormer v. Forteſcue. April 1734. 

7. A purchaſor if he denies notice, need only ſet forth the 
purchaſe deed, and plead his purchaſe in bar to the diſcovery of 
the title deeds. 3 Ak. 302. Afton v. Afton. Fil, 1945. | 

8. To a bill for poſſeſſion, a purchaſe for a valuable con- 
fideration was pleaded, and that the money is bond fide ſecured to 
be paid: the defendant having notice before payment, may never 
pay: Plea over-ruled. 3 Ath. 304. 1745. Hardingham v. 

hols. © 

9. Denying notice as to himſelf only, is a negative pregnant 
pores was notice to his agent. 3 Al. 650. 1748. Le Neve 
v. eve. 1 | 

10. Where the bill charges particular acts of notice, the de- 
ſendant's denial of notice generally will not do. 3 Ark. 815. 
1754. N v. Wilfon. | 
11. Purchaſe for a valuable conſideration held a good defence, 
though the confideration was much leſs than the real value. Amdl. 


764. 1766. Bullock v. Saalier. 


12. Mortgagee may protect himſelf from diſcovering his title 
deed, if he denies notice. 2 Ye. 450. 1752. Senhouſe v. Earl. 
13. But ſpecial charges are to be denied as well as notice in 


14. Aſlig of à mo h afſignnients from per- 
ſons not Re 2 title, not bound to diſ- 
0 | cover 


18 Vin. 118. 


4 | } : [1 
* - 


N tuate teſtimony againſt him. 


ſee to the application of the fen 


of the legacies, which cannot be paid till 25 = debts. 


Sölle 


— - 


cover "whether he had perſonal notice. 2 Ero. Cho, Rep, 66. 


1786. Sweet v. Southgate. © 
15. The court will not take the leaſt ſtep againſt a purchaſot 
for a valuable conſide ration without notice, not even to perpe- 


2 75 «Jus 1794. e V. 
7. 8 


 (D) Aﬀected, In what Cite. 


T. v HERE land is ordered to be ſold, and the money to be 
part of the perſonal eſtate, the purchaſor 3 is not bound te 


Smith v. (796, 2 Brown t 


Rep. 186. 
2. In Gebb v. Abbott, Lad Chancellor ſaid, where debts and 


| legacies are charged on lands, the purchaſor will hold free from 


the claims of the legatees, for not being bound to ſee to the dil. 
charge of the debts, he cannot be expected to ſee to the diſcharge 
Ibid. 
(notes). 

. In the caſe of Beynon v. Golli Ins, (reported on a different point 
2 Bro. Rep. 3270 the bill was diſmiſſed as to the purchaſors, with 
coſts, they not being bound, under the charge, to fee to the appli- 
cation of the purchaſe-money. 

4: If debts are particularly ſpecified the purchaſor muſt ſee to 
the payment; but if more is fold than is ſufficient, he is not 


_ obliged to enter into the account. Spalding v, Shalmer, 1 Vern, 
W's 


Vide alſo Ithell v. Beane, 1 Pe. 21 oy and Rogers v. Shilli- 
evene, Ambler, 188. 

5. Where the firſt truſt is for payment of debts, the queckaſor 
is not bound to look to the application of the dee er 
N. illiamſam v. Curtis, 3 Bro. Rep. 96, 

6. Where there is a purchaſe from executors and 100 poſſeſ 
Gon) even under ſuſpicious circumſtances of fraud, the court will 
not relieve. Andrews v. Wrigley, 4 ibid. 12 1 

J. If a power be not purſued, there ſhall be relief i in equity in 
behalf of a purchaſor. ' Per Treby, 3 Ca. Chi 8g. 

8. If there is a truſt for the payment of debts generally, a pur- 
chaſor ſhall not be affected, though he has notice. 1 Vern. 260. 

9. But if the truſt be for payment of debts mentioned in the 
ſelicdule, à purchaſor ought to apply the. whole money paid by 
him to the debts, otherwiſe the ſhall be affected by the debts not 
diſcharaed. + Fern. 303. 260. Lloyd v. Baldwin, 1 Ve. 173. 
Vide Ambler, 188, 9. 1 Brownl. 180. 

10. 50, if an ack of parliament enables a tenant for life to raiſe 


money for rebuilding and ſtocking a printing-office, burnt down 


by fir-, the mortgagee who advances. money upon this ſecurity 

ſi] be affected, if the monies advanced are not applied to this 

particular purpoſe, 2 Vern. 6. | 1 
0 111 


5 Purchaſor. 


11. If the purchaſor of lands in Middle/ex knows they are | 


charged with an annuity, he ſhall pay it, though the grant was 
not regiſtered according to 7 Ann. c. 20. Cheval v. Nichols, 
1 Stra. 664, wt | 

12. If a man after marriage, in conſideration of 100/. paid 
his wife's mother, ſettles 100/. per ann. on himſelf for life, re- 
mainder to his ſon, c. and his mother joins in the conveyanee, 
and thirteen years after he mortgages, the mortgagee ſhall not fore- 
cloſe. Jones v. Marſh, N. 8 G. 2. 

13. A purchaſor for a full conſideration ſhall not be prejudiced 
by the miſtake or ignorance of ſome of the parties to the-convey- 


ance of their claim under a marriage ſettlement. Malden v. 


Merril, 2 Atkh. 8. 8 4 x 
14. A purchaſor without notice of a prior incumbrance ſhall 
not be impeached or prejudiced by it in equity. Eg. Abr. 333- 
15. Nor diſcover his title, nor loſe any adyantage that he has 
by law. Jbid. | 
- 16. Defendant ſtating by anſwet a purchaſe for valuable con- 
fideration, ſhall not be compelled to anſwer farther, Jerrard v. 
Saunders, 2 Vef. jun. 454. . e 
17 A purchaſor ſhall have the benefit of an old mortgage 
aſſigned to him, though nothing is due upon it. R. 2 Fern 159. 
18. A purchaſor of an eſtate after it has been in controverſy in 
this court, on filing his ſupplemental bill, comes here pro bono et 
malo, and is liable to all coſts from the beginning to che end of 
the ſuit. 1 Atk. 572. 1739. Anon. | 
19. An heir at law is as much at liberty to invalidate a will as 


| the deviſees to ſupport it, and ſuch a ſuit is to all intents a /is 


pendens, 2 Atk. 174. 1741. Garth v. Ward. 
20. If an heir conveys an eſtate to a ſtranger whilſt there is a 


ſuit for eſtabliſhing a will, and it is afterwards. eſtabliſhed, the 


grantee of the heir is bound. bid. 

21. If during a ſuit to redeem, the mortgagor aſſigns the equity 
of redemption, and there is a decree againſt him, the aſſignee is 
bound by it. Bid. | 

22. If an heir at law in a ſait to eſtabliſh a will prevails againſt 
it, he ſhall have the benefit of the evidence in that cauſe againſt a 
purchaſor pendente lite. Did. 1741. | 

23. The regiſter act is notice to every body, and the meaning 
was to prevent parol proof of notice. 2 Alk. 275. 1741. Hine 
v. Dodd. | | 

24. It is only in caſes of fraud the court has broken in upon 
the act, though one incumbrance was regiſtered before the other. 
Bid 


25. Clear notice is a proper ground of relief; but ſuſpicious 
notice, though a ſtrong one, will not juſtify the court in breaking 
in upon the act of parliament. id. SPIE ; 

20. If the purchaſor under a private contract does not pay the 
purchaſe-money at the time fixed, he will be chargeable with in- 
tereſt ; as he muſt bear any loſs, 8 likewiſe will he be entitled to 

oh IT 4 02 au 
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| 307 poi which may happen tote fate 2 A. 490. 1742. 
V. 5 
Br +: If a perſon will purchaſe with notice of another's title, 


givin 9 a 3 conſideration will not avail. 3 All. 238. 1745. 
« " ab; — x from an executor muſt do it with notice of 


a will, and if the doctrine were to prevail of notice to an aſſignee 
of an executor, it would hold in every will, and none would dare 
to purchaſe or take an aſſigument from an executor. 3 Al. 238. 
1745. Mead v. Lord Orrery. 

A tis cannot aſſect any particular perſou with 


- 
fraud, unleſs he has a ſpecial notice of the title in diſpute there, 


Bid. 24 2 

30. A decree is not an implied notice to a purchaſor after the 
cauſe is ended: but it is the pendency of the ſuit which creates 
the notice. 3 All. 392. 1746. Worſley v. Bari Scarborough, 

31. Notice to an agent or counſel who was employed in the 
bulineſs by another perſon, and at another time, is no notice to a 
client o employs him afterwards. hid. 

32. Notice to an agent, as well as perſonal notice, will affect 
the party, and the depoſition wot, tre will be * 
read. 1 Vef. 62. 1747. Maddox v. M. | 

33- Though the regiſter act veſts the legal oi wading to 
© the prior regiſtry, yet is it left open to all equity ; and notice even 
to an agent of a prior purchaſe not regiſtered, will affect a ſubſe- 
quent purchaſe though regiſtered. -1 Fe. 67. 1747. Le Neue 


v. Le Neve. 


34. Where notice ſhould be given of the iſſuing of a commiſſion 
for an inqueſt. 1 %% 269. 1949. K. v. Day. © 
35. Notice to an agent placing out money on a mortgage, of a 


prior judgment, ſhall affect the employer. 2 Veſ. 3750. 1751. 


4505 v. Bailee. 

36. Deviſe of land charged with payment of debts; if the de · 

viſce ſells, pending a ſuit for ſale and payment of debts, ſuch an 

alienation is void.” Ambl. 678. 1768. Malter v. Smaleced, 
37. Mortgagee of a leaſe, which recited the ſurrender of a for- 

mer leaſe, which was upon the ſurrender of a former, in which 


the plaintiff's title appeared; held to have notice of the title. 


1 Bro. Ch, Rep. 291. 1788. Coppin v. Fernypbougb. 

38. Purchaſot delaying payment ordered to pay intereſt. 1 * 
jun. 94. 1790. Child v. Lord Abingdon. 

39. The expence of conveyance falls on the purchaſor, if there 


be no particular ſtipulstion. 2 Veſ: fun. 155. 1993.” Duke of 


Bolton v. Williams. 

40. Purchaſer with notice is bound in all reſpects as de vendor; 
therefore where tenant for life granted leaſes for lives under a 
power, and bound himſelf upon 14 dropping of a life to grant 2 
new leaſe, with the ſame proviſion for rene wal on the death of any 
perſon to be named in any future leaſe, and afterwards joined in 
a vB though the power 2 yet if a life drops in the * 


Purchaſor. 
of the leſſor, the purchaſor having notice muſt ſpecifically perform 
by granting a new leaſe, — Foe proviſion: general notice 
to a purchaſor that there are leaſes; is notice of all their contents. 
2 Fil. jun. 43). 1794- Taylor v. Stibbert. thay 
47. Purchaſor being told that part of the eſtate was in poſſeſ- 
ſion of a tenant, was bound by the leaſe. Did. 440. 


(H Affected by Miſapplicaton or the Money. 
1. Ma truſt or deviſe for payment of debts in general, without 
n ſpecification, of the debts in a ſchedule, a purchaſor 
would be indemnified, and not obliged to ſee to the application 
of the money, or look after the creditors; but if there is ſuch a 
ſpecification, or ſchedule, a purchaſor or mortgagee is bound to 

ſee to the application of the purchaſe- money. 1 Ve. 173. Vide 
alſo 1 7% 215. v. Baldwin. Dec. 1748. | 

2. Deviſc to ſell and pay debts generally; a purchaſor is not 
bound to ſee to the application of the purchaſe- money. Am3/. 
188. 1758. Rogers v. Shillicorne, 
Where land is ordered generally to be ſold, and the money 

to be part of the perſonal eſtate, the purchaſor is not bound to 

ſee to the application of the money. 1 Bro. Ch. Rep. 186. 1983. 
Smith. v. . | 


4 Where the firſt truſt is for the payment of debts, the pur- 
chaſor is not bound to look to the application of the purchaſe- 
money. 3 Br. Ch. Rep. 96. 1790. Wilkamſon v. Curtis. 

5. ſor not permitted to apply part of his purchaſe- money 
in diſcharge of a mortgage on the eſtate, though ſome of the par- 
ties conſented, others being infants, and ſuch incumbrance not 


appearing. on the report. 1 Ve, jun. 266. 1791. V. - 


(GY Added by preſumptive Notice; where there is wi. ms 


no Settlement. 


\ 


1. 1 a country attorney acts by an agent in cauſes in 
this court, yet he is to be confidered as the ſolicitor like- 
wiſe, though he reſides in the country; and what is known to 
him is conſtructive notice to his clients. 3 Atk. 37. 1743. 
2. The agent of the defendant having full notice of the ſettle- 
ment made upon the huſband's firſt marriage, this is notice to the 
defendant, and is alſo a ſufficient equity in the plaintiff to poſt- 
pone the ſecond articles and ſettlement, notwithſtanding theſe 
laſt only-have been regiſtered, 3 4th. 646. 1 Fe, 64. 1748. 
Le Neve v. Le Neve. | 
- 3+ As in purchaſes, and eſpecially in mortgages, the ſame 
counſel and agents are frequently employed on both ſides, 9 
WON”, | 9 ore 


-  Þurchaſor; 
fore each fide is affeRed with notice as much as if different coun. 
ſel and agents had been employed. 3 fil. 646. 1 FJ, 64. 1748. 
1 ot | PEE ND 

4. If on a marriage ſettlement an agent is employed on both 
„ both will be affected by notice to him; — material 


on whoſe recommendation or advice he was employed. 1 Ye. 64. 


1747. Le Neve v. Le Neve. . 5 ah 
5. No conſtructive notice from title-deeds, &c. to be laid be- 
fore a counſel or attorney, or any thing that could not be ſuppoſed 
to make an impreſſion on the memory. 2 Ye. 370. 1751, 
by v. Baillie. © | 
6. Notice of ancient marriage articles, by which an eftate is 
d to be ſettled on huſband for life, remainder to the heirs of 


his body, ſhall not affect the title of a purchaſor from the huſband 


by reaſon of the modern way of carrying ſuch articles into execu- 
tion. Ambl. 285. 1755. Senhouſe v. Earl. " | 
7. If a purchaſor cannot make out-a-title, but through a deed 


- which leads to a fact, he will be affected with notice of that fact. 


Amöl. 311. 1756. Mertius v. Foliffe. | 

8. Purchaſor of land in a regiſtered county, whoſe conveyance 
is regiſtered, ſhall be affected by notice of a prior purchaſor whoſe 
deeds were not regiſtered, and be poſtponed to him. Ambl. 436. 


Le Neve v. Le Neve. Dec. 1747. 


9. 2uery, Whether a truſtee having prepared a deed of ap- 
pointment under a power, but not knowing of the execution of 
the deed, ſhall be preſumed to have. ſuch. notice as to affect him 
in reſpect of his payment of the money to a legatee under a ſub- 


ſequent will of the perſon who had the power. 2 Bro. Ch. Rep. 


391. 1788. Lothay v. Sydenham. 
(K) Diſputes between Purchaſor and Purchaſor, 
I. TH intent of the regiſter act 7 Aan. c. 20. was to ſecure 


ſubſequent purchaſors againſt prior ſecret conveyances. 
If a ſubſequent purchaſor had notice of a prior conveyance, then 


that was not a ſecret conveyance by which he could be prejudiced. 


The enacting clauſe gives a ſubſequent purchaſor the legal eſtate, 
but does not ſay he is not left open to any equity which a prior 
purchaſor or incumbrancer may have. 1 Ye. 67. 1747. Le 


5 Neve v. Le Neve. 4 Ws 


2. Prior incumbrancer cannot turn. intereſt into principal to 
the prejudice of a ſubſequent incumbrancer, after notice, Amb/. 
612. 1763. Digby v. Craggr. 07 | 
3. Regiltration in Middle/ex under the ſtatute of an equitable 
eſtate, is not of. itſelf notice to a ſubſequent legal mortgagee ſo as 
to take from him his legal advantage.  Ambl. 678. 1768. More- 
cock v. Dickins. * 


2 Regiſtration in a regiſtered county is 20t notice of itſelf. 


ad, 


"4 


ir gttat Of 
5, One purchaſor ſubſtituted for another on motion and con+ 
ſent. 2 Bro. Ch. Rep. 391. 1788. Mathews v. Stubbs. 2 
6. The court will not diſcharge à purchaſor and ſubſtitute 


another even upon paying in the money, without an affidavit, that 


there is no under-bargain. 0 % jun. 515. 1801. Rigby v. 
Macnamara. Vale v. Davenport, 6 Veſ. jun. 615. 8. P.. ad 


C : 
(I) Purcbaſor, Biddings, Sale, and Depoſit. | 
. V 7 HEN money is to be laid out under a marriage ſetlle- 
ment in purchaſes, application muſt be made to the court 
in each ſeparate purchaſe.” 1 Bro. Ch. Rep. 74. 1780. Harring- 


ton v. Flemming. : 
2. Biddings opened on ſpecial circumſtances, but not on mere 


inadequacy of price. 1 Bro. Ch. Rep. 287. 1783. Prideaux v. 
| Prideaux, 2 Vef. jun. Fl: 8. P. My el 4 125 


3. Where, on opening the biddings, the depoſit was ordered to 


he laid out in the funds, and the ſtocks roſe, the purchaſor was 
held not entitled to the advantage of the riſe. 2 Bro. Ch. Rep. 32. 


1785. ley v. Counteſs of Powis. 

_ ag, ſale in this _ the'biddings may be opened even 2 
ſecond time, where the report of the purchaſor has not been con- 
firmed ; but ſhall not be opened at all, if the report has been con- 
firmed, 43 Bro. Ch. Rep. 475. 1792. Scott v. Neſbitt. : 


g. Biddings opened on a conſiderable advance, for an eſtate ſold 


before the Maſter in ſeparate lots, and the eſtate ordered to be 

ſold in one lot; the reſiduary legatee and truſt-e appearing and 

conſenting. 4 Bro. Ch. Rep. 113. 1792. Watts v. Martin. 
6. Biddings are opened for the benefit of the ſuitor and of the 


eſtate, not of the purchaſor; as where he was too late, and the 


over-bidding is ſmall. 1 J,. jun. 453. Anon. April 1792. 

7. Biddings opened after confirmation of the report, upon 
ſpecial circumſtances, as fraud. 2 Ve. jun. 51. 4 Bro. Ch. Rep. 
172. 8. C. Watſon v. Birch. Ng e 

8. Motion, that a perſon reported beſt purchaſor ſhould com · 


plete his purchaſe by a certain day, refuſed, the report not being 


abſolutely confirmed. 2 Veſ. fun. 335. 1794 Anon. 


9. The bill praying an inquiry into the title and a ſpecific 


performance, on the defendant's motion, after anſwer, an enquiry 
was directed as to the title, at what time the abſtract was de- 
lvered, and whether it was ſufficient ; but the court would not 
decide upon any matter of relief. 3 Yef. jun. 279. 1796. Moſs 
v. Matthews. | 8 | 

10. Relief againſt forfeiture of the depoſit, putting the other 
party in the ſame ſituation as if the contract had been performed 
at the time agreed. Bid. 


11. Exceptions; that the perſons entitled to the purehaſe money, 
ſubject to the charges, were not parties to the copreyance, 3 
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bo 276 juno 2997+. Wakeman ve. The Durchyſ, of 


- 2140S! Saen Wddings, the eint, in the weferonce of tofts bf 
_ tbe purchaſor,. will not give a particular direction for a ſpecific 
eee. Fin a8. 11793) Aron, 


13. Biddings Rr rg 1000. on Bel and 2000. on 
14. ang 2 on advance of 59. on 380). and paying 


U um. 4 Fe. 
. Lord Ferrers. - 
.after the TT th upon 


3 Gil on 2051. 354. not ſufficient. . $ Fur 86, 


179 · Clanbam v. 
106, Biddin opened on advance of 2000. upon 32000, but 


SN tod little; 5 V, Jun, gh. 1999. A. 
1. Nadinge opened on au /adyance; of + ts 


perion, on whoſe behalf the motion was; made; being 
22 bidding, and having AN a ſuryeyor to value — 1g eſtate, 
who attended as agent bidding for the 27 $ Ve.jun. 655. 
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